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Appeal from Richland County SC COUWOprPealS

Honorable G. Thomas Cooper, Jr., Circuit Court Judge
Appellate Case Tracking No. 2010-176707
The State, ' Respondent,
vs.

Theodore Manning, Appellant.

PETITION FOR REHEARING

On May 7, 2014, this Court affirmed Appellant’s convictions but found the trial
court erred in failing to give Appellant a full evidentiary hearing. This Court
misapprehendéd or overlooked relevant facts of this case and the applicable law.
Accordingly, pursuant to Rule 221(a), SCACR, the Court should grant the petition for
- rehearing, find an evidentiary hearing is not required, affirm the trial court’s ruling, and
affirm Appellant’s conviction and sentence.

This Court found the trial court erred in failing to provid'e Appellant with a full
evidentiary hearing pre-trial in order to determine whether he is entitled to immunity
under the Protection of Persons and Property Act, Sections 16-11-410 through -450 of the
South Carolina Code (the Act). The trial court allowed argument by both counsel
including allowing Appellant’s counsel to argue what evidence indicated Appellant was
entitled to immunity under the Act. As a result, Appellant received all the consideration

pre-trial that is required under State v. Duncan, 392 S.C. 404, 709 S.E.2d 402 (2011).




Finally, Appellant received a ruling from the trial court that he was not entitled to
immunity, which he was able to appeal.

In Duncan, the Supreme Court concluded: “We agree with the circuit court that
the legislature intended defendants be éhielded from trial if they use deadly force as
outlined under the Act. Immunity under the Act is therefore a bar to prosecution and,

upon motion of either party, must be decided prior to trial.” Id. at 410, 709 S.E.2d at 665

(emphasis added). Nothing in the Act, or in Duncan, requires a specific type of hearing
or a specific procedure for the hearing. It only requires the trial court make the
detenninatjon upon motion of either party prior to trial.

The trial éourt in this case heard all that was necessary to know the facts as
presented by Appellant’s counsel did not and would never rise to the standard necessary
to provide for immunity u-nder the Act. The court did not need to hold an evidentiary
hearing wifh testimony from witnesses in order to reach the conclusion it reached and
requiring such a hearing places an unnecessary bufden on the trial court when the issue is
straightforward as this Court even found in its opinion.

In this case, the issue was decided pre-trial as is required by Duncan. While
witnesses were not called, Appellant never asked to call any witnesses in support of his
- position, and never objected to the trial court’s hearing the motion Without withesses
being called. (T.462-471; R. 462-471). He never asked to proffer additional testimony or
indicate to the trial court the additional testimony he would have presented had he been
entitled to a full testimonial evidentiary hearing. The trial court in this case heard the

evidence provided and argument provided by counsel and made a ruling prior to trial as



required by Duncan. As a result, Appellant received a determination prior to trial as he
was entitled to-under Duncan.

Finally, the fact an evidentiary hearing may be necessary in some cases in which
evidence is contradicted or to be provided by a variety of witnesses does not justify a
requirement that an evidentiary hearing be held in every case. The trial judge should be
entitled to use his or her discretion in determining whether a hearing is necessary to make
a deciston based on the facts and circumstances of the particular case. In this case, it Was
clear the trial court did not need additional testimony or evidence to be admitted to make
the determination immunity did not apply, and as a result, should not have been required
to hold a full evidentiary hearing to satisfy an artificial requirement not within the Act.
CONCLUSION

For all of the foregoing reasons, the State requests the panel grant the petition for
rehearing, find the trial court properly considered Appellant’s request for immunity, and
affirm Appellant’s conviction and sentence.
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