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DIRECT EXAMINATION BY MS. JOYNER - RICHARD GUSTAFSON 31

represent him on that prior ---

A No. 1I'm sorry ---
0 --- date
A I'm -- I'm looking at a file -- I believe there was

some other stuff. But as far as when the actual
appointment for when the burglary came up, I have no idea
when it was, ma'am.

Q But it would have been after March 31 ---

A Clearly.

Q -—-= 2005.

A Yes, ma'am.

Q And he pled cuilty on August 18, 20052

A Yes, ma'am. August 18, 2005, in front of Judge
Williams; 22 years.

Q Okay. Did you have adequate time to properly

investigate this case?

A Yes, ma'am.
Q What did your investigation entail?
A Meeting with the client. I think I went to the scene
with an investigatcr. Reviewing the evidence that the
solicitor's office had. I know there was some discussion
-- there was a possible Brady violation with regards to
some lettars that tne Zdefsncant had sent Trhe solicitor
20 scless U0 ThaEm

And then eventually, (00, w2 -- we had a bit cf a
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DIRECT EXAMINATICN BY MS. JOYNER - RiCHARD GUSTAFSON 32
battle getting to see. the videotape. And then arranging,
not just for me to see it, but also for the defendant to
see it as well when I saw itl
Q Do you remeﬁber when you actually saw it?

A The videotape?

Q Yes.

A I've got that was on August 3 of 2005.

Q And so a couple of wéeks beforé this trial?

A Yes, ma'am.

Q And that was the first time you reviewed it?

A That was the first time I was -- we;l, that was the
first time I saw it with the client. .Yes, ma'am. There
bad been discussicn before that, and that was when we
first saw the tape. That's correct.

Q Okay. So that w;s the first time both you and he saw
it.

A Yes, ma'am.

Q Okay. Did ybu see it more than once?

A I saw it a couple of times, I know I've got here.

Q Okay. What other days did you review it?

A Well, that day. I spent some time watching it.

Q Okay. Did you have a copy of it yourself, or you just
viewed it in ithe solicitor's nffice’?
2 I was not provided a <opy. I remembor it was on Their
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DIRECT EXAMINATICN BY MS. JOYNER - RICHARD GUSTAFSON 33

I know that we watched it without the solicitor being

present. I think at some point in time he did come in, or

have one of his assistants come in.

Q Mr. Howell indicated in his testimony that the
videotape appeared not to depict the entire time span that
this burglary occurred. He indicated that what he viewed
was 1:04/1:05; and that the rcbbery occurred at 1:35. Is
that your recollection as weil?

A My recollection of the exact timing, no, ma'am. I

—

remember what the video depicted, and it -- and I remember

that very clearly. And I would say that the video -- you

know, it's quality was very clear. But as far as the time
and the exact time on the incident report, no, ma'am. I

don't recall that.

Q Did you take notes concerning the videotape when you

were reviewing it?
- reviewsiu

A Certainly.
Q Did you record the times that the video tape started

and ended?

e
A If you'll bear with me ---
I
Q Sure.
L --—- I'11 pbe happy tc look
{Zrisf pause &s ths witnsss reviaws documenis.)
L I hazve to sav Tzt I'm surse 1o Ziad 2s T lock in oy
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DiREéT EXAMINATION BY MS. JOYNER - RICHARD GUSTAFSON 34
1 age, anhd the fact that it was prepped for:trial, because
2 he pled the morning before trial.
3 I know I took notesbof;it and I know I studiéd it for
4 some time. But I_dbn't‘have my exact notes of the tagg_i?
5 front of me, bécausé I've got some things as far as trial.
6 Q And according to Mr. Hewell's testimony, do you
7 reﬁember the videotape showing both him outside of the --
8 ?Ei_iiifgig—éﬁiigiﬁg or -- or residence or whatever it'é
9 going to be characterized as -- and it showing an actual
10 | crime in progress?
11 A No, ma'am. I don't recall the éutside of the
ner =
12 building. Wbat I recall was what was videotaped from
13 399£§§—;Q§ige the structure, primarily the front -- I
14 think it was the front two rooms.
15 What it is is it's kind of a converted house—typév
16 structure. Okay. And you have two main rooms there. Ang
17 | .the videotapes cr the video cameras, if you will -- whig?
18 we cén assume the tapes came from -- were inéiggﬂgﬁg
19 eructure.
20 Q Wasn't there an indicatidn that the cameras were on
21 the outside? Was that -- wasn't that part of the
22 discussion on the record?
23 A Ther> may nave been discussiocon wiithn ragards o thaw,
24 ma'am. What I TemenL s being the most dififilcult evidence
25 for us tb deal with -- well, guite frankly the evidence I
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DIRECT EXAMINATION BY MS. JOYNER - RICHARD GUSTAFSON 35

1 didn't really have an answer to deal with, was the tape of
2 a figure alleged to be my client on the inside of the

3 §tructure, p;}marily the front two rooms, where you saw an
4 individual matching his physical description, as well as

) several facial shots.

6 Q So what precisely did the video depict? Did it show a
7 crime being committed?

8 A It showed a young gentleman of my client's physical

9 stature -- structﬁre, build, what have you -- walking

10 through the residence or the structure, if you will --

11 converted house, if you will -~ ;emoving some items.from
12 the walls, having a flashlight.

13 At one point, I believe it was either a stool cor a

14 chair, I don't recall which, the perscn in the film got up
15 on it and -- and the face was very close to the camera. 1
16 mean, the only thing we didn't heve was a smile.

17 Like I said the -- as I recall, the cuality was not

18 granule; it was very clear. And I think that, basically,
13 ycu had -- I think it was two cameras from different
20 angles inside the structure. And that -- that was really
21 problematic for us.
22 Q Who -- who made the positive identification of your

Z23z S_ient?
z4 E 2s I racall the icdentificaolion issue primarily came
23 from -- I -~ I'm not sure his rank at the time -- but Rene
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1 Williams, who was an officer with the Sheriff's

2 Debartment.

3 Q Was he the investigator involved with thié case?

4 A Yes, ma'am.

5 Q How did he identify --

6 A 'Well, they had the -- the videotape; they had prints;\
7 aﬁd I think they had some prior dealings unfortunately.

8 Q When you say the "print," were prints énalyzed?

9 A ‘All I know is they had some prints. The solicitor

10 - brought it to ﬁy éttention. I discussed it with the

11 client. Yeah. Apparently they had scme prints.

12 Q But were they analyéed by SLED and came back as a

13 match to your client? |

14 A I'm not sure if SLED did it, if the Sheriff's.

15 Department didvit, or who did it; But they had his prints
16 in the house.

17 Q It wasn't an analysis £hat matched your client though.
18 _ A They pulled off prints.

19 Q0  Uh-huh.

20 A They said they were his, and they were from the

21 structure.
22 Q No. But I'm saying were they evaluated by somecne --
23 i pv & professionzl end incdiloenzd tha- they matched your
z24 l cllient's?

25 A All I can tell you, if they ‘had them, they were
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DIRECT EXAMINATION BY MS. JOYNER - RICHARD GUSTAFSON 37
1 _analyzed. I'm not sure what department did it. Okay.
2 But they did h@12~32335
3 Q But it came back as a positive identification?
4 A zes, ma'am. That was something that Fhey used in
5 %EEEEEEZEEQ -- or alleging that my client was the
6 Qefendant —-- or the culprit.
7 Q Didn't your client indicate to you and didn't the
8 solicitor indicate on the record that the person-in the
9 ~ video had gloves on?
10 A I don't recall gloves. I recall the general build and
11 description fitting my client or looking very similar.
12 And then, of course, the -- the one camera shot where
13 there was a facial shot that was very, very, very bad;
14 very prejudicial for us.
15 Q Do you have a positiviLanalysis indicating those
16 ‘prints belonged to your client? I didn't see any in
i7 regards to the material I reviewed. Do you have that in
i8 your file?
18 A No, ma'am. And I don't have any stills of the
20 videotape as well.

TR PR T
21 Q Not the videotape. I'm ---
22 A wi;“’£~iiig~gggﬁ, Both -- I -- are negative. ?hatﬂs
2z correct
24 = So your reccliaction thet the fingerprinits matched
235 i your client, what is that piigd og?
l
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DIRECT EXAMINATION BY MS. JOYNER - RICHARD GUSTAFSON 38
1 A My review of th; £ile. That was one of the -- that
2 was Qne of the items they were going fo use in identify%gg
3' my client as well as what the officer was going to testify
4 and -- where I came up with that was in reviewing what I
5 was going to argue in pre-trial motions.
6 Q Did -- did they turn over a copy of the analysis tS;
7 you?
8 A I did not have an analysis in the file.
9 0 So there is no anélysis in the file. /
10 A I don't have one, no.
11 0 Okay. Did you provide your client with a copy of one?
12 2y You know, I -- I listened to his testimony as far as
13 when he was provided with discovery. I know that I
14 érovided him with -- him with a great deal of information
15 during the case. - And I know he got a copy of the file
186 afterwards. I can't tell you what specifics he got,
17- whether he got a copy of the anélysis of the fingerprints
18 or stills or what have you. I -- I just can't tell you
19 that. I know he got a lot of stuff ---
20 0 Well ---
21 - A ~-—-— from the file.
22 Q Okay. Because he's indicateE_EE_EEE;EEEMgEEJE—EEEY of
23 the anzlveis. He had no indicafio: thet his fingergprinis
o4 wers positiva a- the scene, or whether thore was an
25 gnalysis done. - But




