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Statement of the Issues on Appeal

I THE RESPONDENT’S ASSERTION THAT ONLY (8) EIGHT

FACTS ARE RELEVANT TO THIS APPEAL IS WRONG.

" II.  LEMONS’ CASE AGAINST HYATT HAD VALUE, AS HYATT

WAS NOT READY, WILLING AND ABLE TO CLOSE ON HIS
CONTRACT WITH LEMONs AND LEMONS WAS READY,
WILLING AND ABLE TO CLOSE ON HIS CONTRACT PRIOR TO

- THE SALE TO HYATT.

L. THE HYATT CONTRACT WAS NOT NULL AND VOID AS
TO LEMONS DUE TO HYATT’S FRAUD, AND LEMONS HAD A
VALUABLE FRAUD CLAIM AGAINST HYATT.

IV. THE RESPONDENT TOTALLY MISUNDERSTANDS THE
RULING IN CROWLEY V. HARVEY AND BATTEY P.A. 327 S.C. 68,
488, S.E.2D 334 (1997).



- ARGUMENT'

I.  THE RESPONDENT’S ASSERTION THAT ONLY" (8) EIGHT
FACTS ARE RELEVANT TO THIS APPEAL IS WRONG

The Respondent’s claim on page (8) eight of its Brief, that there are only (8)
eight facts relevant to this Appeal is ridiculous. These are just some of the
additionalvfacts, also un-contrédicted, which clearly have a huge impact on

the issues relevant to this Appeal.

1. Lemons was ready, willing and able to close on his contract priof to

the Hyatt closing.

2. McNair Law Firm had a conflict of interest with their client Scott
Lemons, because a partner with the firm was secretly involved with trying to
squeeze Lemons out of a business deal.

3. Mark McAdams attended a mediation without his client, and settled

the case without the knowledge or permission of the client.

4. Mark McAdams never provided Scott Lemons with the settlement
agreement. |
5. Mark McAdams misrepresented to Scott. Lemons the contents of the

release he signed, and as to what the ($5,000) five thousand dollar payment

represented.

(\o]



| 6. Mr Lemons believed, based on the advice of his attorney, that he was
signing a release only as to the earnest money, and that the ($5,000) five

thousand dollar check he received was the return of the earnest money.

7. Judge Stroman’s finding that the _Hyatt contract was null and void was

based on his finding that Hyatt committed fraud towards Lemons.

II. LEMON’S CASE AGAINST HYATT HAD VALUE, AS HYATT
WAS NOT READY, WILLING AND ABLE TO CLOSE ON HIS '
CONTRACT WITH LEMONS, AND LEMONS WAS READY,
‘WILLING AND ABLE TO CLOSE ON HIS CONTRACT PRIOR TO -
- THE SALE TO HYATT. ' '

A seller of real property does not have to have the actual title to a
property, prior to entering into a contract to sell it. South Carolina law does
require that the seller be ready, willing and able to have the title to the
propérty prior to the actual closing, the fact scenario faced by the Court in
this instance. -

Scott Lemon’s uncontested testimony was that he was ready, willing
" and able to close on his contract of sale prior' to the Hyatt closing. [Sup. R.
Pp- 1'-3;.Sup. R. pp. 17-18] Mr. Hyatt clearly testified that he not only had no
intention on closing on the Lemons contract, but he was unable to. [R. pp.
347-355] The Hyatt closing was never scheduled, and Hyatt made no effort

to schedule the closing. The deal died on the vine.



VSouth Carolina law does not require a seller to perform a futile act.
Dubignon v. Loud, 7 Rich. 193, S.C.L 193, 1854, WL 2797 (S.C. App.L.

- 1854) Mr. Lémbns, therefofe, was not required to close on his contract on |
the subject property. Once he realized that the Hyatt closing was not going to
take place, he made the determination that his best course of ac_:tion was to

sue Mr. Hyatt for Breach of Contract or Fraud.

II. THE HYATT CONTRACT WAS NOT NULL AND VOID AS
TO LEMONS DUE TO HYATT’S FRAUD, AND LEMONS HAD A
VALUABLE FRAUD CLAIM AGAINST HYATT. |

Judge Stroman, in the underlying case, was asked to decide whether or
not Mr. Lemons owed his real estate agent Mr. Naomi money based on the
Lemons-Hyatt contract Based on that scenario, Judge Stroman found that |
Mr. Hyatt had no intention of closing on the property, and was actually
fraudulent in entering into the contract with Mr. Lemons. Thverefore, as to the
Lemons- Naomi contract, the Hyatt éontr_act should beé determined null and
void. Judge Stroman obviously dfd not, nor would have concluded that Mr.
Hyatt, by fraudulently entering into the contract with Mr. Lemons, could
somehow bé exonerated from that contract based on his own fraud. In other
words, Judg'e_:' Stroman’s ﬁndin‘g was obviously that the Lemoris — Hyatt
contract was null and void as fo being a condition precedent as to the
Lemons-Naomi contract, not that the contract was null and void as between
Lemons and Hyatt. Reading of the Court of Appeals opinion regarding that

Order, clearly shows that the Court of Appeals came to the same conclusion.



Further, judge-Stroman and everyone else looking at the case
recognized that a fraud cause of action would exist against Mr. Hyatt under
that fact scenarlo Therefore, Mr. Lemons had a Valuable claim against Mr

Hyatt either for Breach of Contract or Fraud

IV. THE RESPONDENT TOTALLY MISUNDERSTANDS THE
"RULING IN CROWLEY V. HARVEY AND BATTEY P.A. 327 S.C. 68,
, 488 S.E.2D 334 (1997).

The Respondent totally miséomprehends the legal concluéions of
Lincoln v, Aetna Cas. & Sur. Co., 300 S. C. 188, 386, S.E.2d 801 (Ct. App
: ]989) LES Corp v. Kennedy 287 S.C 162, 337 S.E.2d 209 (]985)and
Crowley v. Harvey & Battey, PA., 327 S.C. 68, 488 S.E.2d.33 (1997) as
applied to the facts of this case. The undispufed facts of this case are that M.
Lemons-was given 1ncorrect advice as to the’ contents of a Release, and the
purpose of a ($5,000) five thousand dollar payment by his attorney, Mr.
McAdams of the McNair Law Firm. It is undisputed that Mr. Lemons was
told by his attorney that the Release Wés only for earnest money that was to
be returned, and had no effect on the claims against Mr. Hyatt. Lemons had -
the same understanding When he cashed the (.$5,000) five ;thous_'and dollar
~ check. _ g . | . _

In'Lincoln v. Aetna Cas. & Sur. Cc')‘., 300 S.C. 188, 386 S.E2d 801
(CT App. 1989) the clie_nt krie_w the attorney acted without his authorify
prior to him accepﬁng the benefits. That is not the facts‘_in this case. In fact,
the opposite is true. This was the same situation in L.ES Corp. Kennéa’y, 287
S.C 162,337, SEZa’ 209.(] 985). Had Lemons fourid out that McNair had



settled his taWsuit without his permission or knowledge, prior to his signing
the release, he could have challenged the settlement at that time since he had
not signed off on it, or had not accepted the proceeds ratifying the
agreement. In this case, McNair, in an effort to keep Lemons in the dark
regarding the agreement, mlsrepresented the terms of the release, told him
the release would not end the claims against Hyatt, but that it would merely
release the earnest money. |

Relying on his own attorney’s advice, as he is allowed to under the
law, Mr. Lemons signed the release, and cashed the ($5,000) five thousand
dollar check. It was after the case against Hyatt had been settled by McNair
without his knbwledge, and he had signed the_'release and eashed the check,
that Mr. Lemons found out that he had quy released Mr. Hyatt. At that
point, Mr. Lemons was bound by that contfact as to Hyatt, and just like in
Crowley v. Harvey &Battey PA., 327 S.C. ‘68,.488 S.E.2d 334 (]99%) his
only option was to file a claim against his attorney for the damages caused
by his wrong advice.

As far as the agreement between Lemons and Hyatt, that agreement
could not be attacked based on Mr. Lemons assertions that his own attorney
gave him the wrong advice. The case is on point with Crowley v. Harvey &
‘Battey PA., 327 S.C. 68, 488 S.E.2d 334 (]997), and 1t is the opposite of
L.ES Corp. Kennedy, 287 S.C. 162,337, S.E.2d-209 (1985) and Lincoln v
Aetna Cas. & Sur. Co.; 300 S.C. ]88- 386 S.E2d 801 (CT. A[ap 1989).

Upon Lemon’s signing the release upon his attorney’s advice, and
acceptmg payment, Hyatt was released as a matter of law. Mr. Hyatt had no
part in _the Wrongﬁll dealing by The McNair Law Firm. Mr. Lemon’s sole
remedy was against his attorney. (See Crowley)

6.



and

CONCLUSION

Based on the above, the Summafy Judgment Order of the Honorable Larry

B. Hyman should be reversed, and this case should be remanded for trial.

‘October 10, 2013

Respectfully submitted,

2301 Devine St
Columbia, SC 29205
(803)799-0905
Attorney for Appellants
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STATEMENT OF ISSUES ON APPEAL

Did the trial court correctly.rule that Appellants’ claim in the underlying
case for breach of contract, in which Appellants had contracted to sell real
property, was barred as a matter of law because Appellants did not have
title to the property on the closing date?-

Did the trial court correctly rule that Appellants were bound as a matter of -

‘law by the prior judicial finding that the contract that was the subject of

the underlying case was null and void?

Did the trial court correctly rule that Appellants ratified the settlement
agreement in the underlying case by their affirmative representations that

" the case was settled, their knowing acceptance of the benefits of the

settl_ement, and their failure ever to disclaim the settlement?

Did the trial court correctly rule that Appellants were bound by ‘their
signatures on the mutual release?
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- STATEMENT OF THE CASE

- This is an appeal from an order granting summary judgment in favor of a law firm

in a legal malpractice action. In this case, the Court must decide whether clients may -

recover against their attorney for allegedly settling a case without their authorization

when (a) the case had no value and should have been dismissed as a matter of law; (b) the

contract on which the case was based was declared null and void in a final order entered

‘pursuant to a motion filed on behalf of the clients ‘by independent counsel; and (c) the

clients either agreed to or ratified the settlement by signing a release that they never

‘sought to set aside and by retaining the settlement proceeds and other benefits of the

settlement after knowlédge of the settlement. These _.qtle_stions .ere controlled by well
established principles of law that the trial eourt applied correctly to uncontested facts.
The decision of the trial court granting the law firm’s Motioni for Summary Judgment was.
correct m all respects and should be affirmed by thlS Court.

On September 28, 2010, Scott Lemons and Gold Coast Resorts LLC (collectlvely
“Appellants”) commenced this action with the ﬂhng of the Summons and Complaint. (R.
Pp- 63—‘68.)AThe Complaint alleged a single cause of aetion’ t"ot legal malpractice against
MCNair LaW Firm, P.A. (“McNair”) and Mark McAdams (“McAdams”), an atterney
formerly with McNair. The Complaint alleged s1mp1y that McAdams represented
Appellants in an underlymg breach of contract lawsuit and settled that lawsuit W1thout
Appellants’- consent and for less than the claim was worth. Appellants never served
McAdams and McAdams was therefore never a party to this action.. |

On June 11, 2012, McNair filed its Motion for Summary AJu'dgment. (R. pp. 21—

24.) The trial court held a hearing on the motion on July 30, 2012. Following the hearing,
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the trial court gave the parties time to submit additional materials and authorities. By

order entered on September 11, 2012, the trial court granted summaiy judgment in favor

of McNair. (R. pp. 1-20.)

The trial court granted summary judgment in McNair’s favor on four separate and

independent grounds. First, the trial court held that Appellants’ claim in the underlying

- case had no value and, therefore, Appellants' were not damaged by the settlement of that

claim. Second, the trial court concluded that the c&urt in the underlying case had ruled
that the contract at issue in the underlying case was null and void and that, becaﬁse they
took ﬁo action to challenge or appeal that ‘ber»leﬁcial ruling, Appellants were collaterally
estopped from asserting otherwise. Third, the trial court concluded that Appéllants_had
ratified the settlement agreefnent executed in the undérlying case. Finally, the trial court
concluded that Appellants were bound By the mutual release they executed in the
undeﬂying case.

'On October 12, 2012, Appellants filed their Notice of Appeal fro-rn ‘the trial

court’s September 11, 2012 Order.

(U8
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FACTS |
This legal malpractice action stems from an earlier suit involving both a cléim
e:lgainst Appellants for a real estate commission in cénnection With a contract that was not
ciosed, and Api)ellanté’ third-party claim against the purchaser for breach of that contract.
The background facts' are as follows. On September 29, 2006,- Appellant Scoﬁ Lemons
(“Lemons™), a licensed real estate bféker, 'eﬂtered into an agreement to purchase a parcel

of real property (the “Property”) from John Delduca for $1.4 million (the “Delduca

. Contract”).. (R. pp. 356-365.) On Septefnber 27, 2006, Lemons signed an aéreemenf

‘commiitting to pay a 10% commission to Tom Naomi_ (“Naomi”) and C.S.E. Enterprisés,

Inc. d/b/a Re/Max at the Coast (“Re/Max™) if Naomi “procure{d] a pafty ready, willing

and able to purchase” the Property. (R; p. 74.) Thereafter, Naomi introduced Kenny Hyatt

(‘Hyatt”) to Lemons. (R p. 410.)

On October 28 2006, Appellant Gold Coast Resorts, LLC (“Gold Coast”) a
‘c‘ompany in which Lemons is and was the sole member, entered into a contract to sell the

Property to Hyatt for $2.9 million (the “Hyatt Contract”). (R. pp. 81-86.) On that same |

_date, Lemons drafted and signed an additional commission agreement agreeing to pay

Re/Max a 10% commission upon the close of the Hyatt Contract. (R. p. 87.) The Hyatt
Contract provided that the transaction would be closed on or before November 23, 2006

and stated that “Time is of the essence.” (R. p. 81 § 3.) The Hyatt Contract contained no

provision by which the closing date could be extended. (R. p. 82 712.)

! These facts are deemed to be correct for purposes of a Rule 56 Motion and for this
‘appeal, although McNair would not have conceded the correctness of all of them in a
contested trial. :
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Neither Gold Coast nor Lemons ever acquired title to the Property from Delduca,
Gold Coast never tendered performance under the Hyatt Contract, and the November 23,
2006 closing date under the Hyatt Contract passed without a closing occurring. R. p.

188, lines 15-16; p. 191, lines. 23-25; R.p. 376 § 18.) Thereafter, Naomi and Re/Max =

sued Lemons and Gold Coast claiming that they had produced a buyer (i:e., Hyatt) and’

thus were entitled to their commission under the commission agreement. Represented by

‘McAdams, Lemons and Gold Coast answered and filed a third-party complaint against

Hyatt alleging breach of contract and seeking specific performance of the Hyatt Contract.
(R. pp. 373-384.)

On April 11, 2008, the parties mediated the underlying case. McAdams attended

the mediation- on behalf of Gold Coast and Lemons. Lemons was. not present. At the -

mediation, McAdams signed an agreement by which Gold Coast and Lemons agreed to

settle their claim against Hyatt for $5,000. (R. pp. 392-393.) On May 8, 2008, McAdams

' mailed Lemons a document entitled prominently"‘MUTUAL RELEASE” and asked

" Lemons to review it and contact him. (R. pp. 394-396.) Lemons claims not to have

recelved this letter and the enclosed Mutual Release. (R. p. 716 line 70~p 217 line 2.)
Two weeks later, on May .21, 2008, Lemons swned the Mutual Release at
McNair’s Myrtle Beach ofﬁce. (R. p. 197, line 20—p. 198, line 4.) Lemons signed twice —
once for himself and once on behalf of Gold Coast. (R. pp 397—399 ) Lemons’ signature
includes his own interlineation as to his posmon with Gold Coast (Id) Lemons admlts'
signing the Mutual Release; however, Lemons claims that he had not known of the
mediation, that he did not know of tﬁe settlement with Hyatt at the time he signed the

Mutual Release, that he did not read the Mutual Release prior to signing it, and that he
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'would not have srgned it if he had read it first. (R. p: 218, line 16-p. 219, hne 24, R. p:
.214 lines 10— 16; R. p. 220, line 23-p. 221, line 1. )Lernons received and kept the $5,000

settlement paid by Hyatt. (R. p. 230, line 18-p. 231, line 17.)

On June 10, 2008, Naomi and Re/Max’s c‘lai.m_ against -Lemens and Gold Coast
went to trial before t}re Honorable J. Stanton Cross, _Jr. McAdams represented Lemons
and Gold Coast at the trial arrd Lemons was present throughout and testified. (R. p. 234,
line 14-p. 235, line 13.) Hyatt was not present- and, prior to the trial, Appellants »

understood that their claim against Hyatt had been settled. (R. p. 22‘2, line 11-p. 223, line

"1; R. p. 234, line 11-p. 237, line 3.) On June 18, 2008, Judge Cross entered an order and

judgment in favor of Naomi and Re/Max in the amount of $270,000, which represented
10% of the purchase price in the Hyatt Contract. (R. pp. 400-403.) On June 26, 2008,

McAdams filed a Motion to Alter or Amend the Judgment on Lemons’ and Gold Coast’s

 behalf. (R. pp. 405-406.)

McAdams’ empleyment with McNair ended in early August‘o‘f 2008 and, on
August 12, 2008, McNair sent Lemons a letter informing him that McAdams had
resrgned and asking Lemons to instruct McNair concermncr the further handhnD of his
open matters. (R pp.: 407—408) Lemons instructed McNair to forward his files to
attorney Thomars C. Br1tta1n (“Brrttam”). (Id.) There 1 is no evidence that prior to that time
Lerrrorrs mgde any efforr to terminate McAdams as counsel for Gold Coast.or himseif.

In November of 2008, Brittain filed a memorandum in support of the Motion to

| Alter or Amend that McAdams had filed on behalf of Lemons and Gold Coast. (R. pp.

409-414.) The memerandum stated that “[a]fter mediation of this matter, in April of
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2008, Kenny Hyatt agreed to pay [Lemons and Gold Coast] $5,000 in exchange for a
Release from the parties- and a Dismissal from the case.” (R. p. 40_9.)' |

The Honorable Ralph P. Stroman was assigned to hear the Motion. to Alter or
Amend. On December 10, 2008, Judge Stroman issued an order amending Judge Cross’s
order and overturhing thg: judgment in fa?or of Naomi and Re/Max. (R. pp. 415-418.)
Judge 'Strdman held that‘ the Hyatt Contract was “_null and void.” (R. p. 417.) Judge
Stroman’s order also found, based upon the statement in th;_ Memorandum in Support of
thé Motion té Alter or Amend filed on behalf of Lemons and Gold Coast, that “[p]rior to
the hearing before Judge Cross, Mr. Hyatt péid [Lemons and Gold Coast] Five Thousand
Dollars ($5,000) in exchange for a release from the parties and a dismissal from the -
case.” (R. p. 416.) |

Naomi and Re/Max éppealed. and in their brief before this Court Lemons and
Gold Coast stated that * [o]n May 21, 7008 all parties entered into a settlement aoreement
w_hereby Mr. Lemons agreed to dismiss Mr. Hyatt from-the l_awsult in exchange for
$5,000.” (R. p. 428.%) By order dated June 7, 2011, this Court affirmed Judge Stroman’s
order. (R. pp. 419-422.) This Couﬁ’s opinion also stated that‘.“Hyatt settled with Lemons
for $5,000.” (R. p. 420.) Neither Lemons or Gold Coast challenged Judge Stroman’s
ruliﬁg that the Hyatt Contract was 'null and void.

Material Facts

Out of that background, only eight facts are relevant to this appeal. These facts are

uncontested and dispositive:

2 The trial court considered the November 20, 2009 brief in granting summary judgment
in favor of McNair. (R. pp. 117-118.) Moreover, this Court can take judicial notice of its
own docket. Sloan v. Greenville County, 380 S.C. 528, 337, 670 S.E.2d 663, 668 (Ct.
App. 2008). '
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1. Neither Lemons nor Gold Coast had title to the Property on the closing
date. (R. p. 188 lines 15-16; R. p. 191, lines 23-25.)

2. Lemons and Gold Coast each swned the Mutual Release. (R. p. 197, hne
20—p. 198, line 4; R. pp. 397-399.) '

Lemons and Gold Coast cashed the settlement check for $5000 kept the
proceeds, and never offered to return the money. (R. p. 230, line 18-p.
231,.line 17.) :

(U8

4. . In their memorandum in support of Motion to- Alter or Amend Judgment,
Appellants represented to Judge Stroman that “Hyatt agreed to pay .
[Appellants] $5,000 in exchange for a Release from the partles and a
D1smlssal from the case.” (R. p 409.)

5. Judge Stroman ruled that the Hyatt Contract was “null and void.” (R p
~417.) :
6. Judge Stroman further found that “the parties were aware [that the claim

against Hyatt had been settled] and recovered money from and released
Mr. Hyatt.” (R. p. 417.) ‘

7. Appellants thereafter intentionally used the order finding that the Hyatt

Contract was null and void to their benefit and did not appeal or otherwise = -

challenge that finding in any way. (R. pp. 415-418; R. pp. 419-422. )
8. ~Appellants repeatedly represented to the lower court and to this Court that
the case with Hyatt was settled, and never reserved any r1ghts with respect

_thereto. (R. p. 409; R. pp. 428, 431)

The stralghtforward application of estabhshed legal principles to these uncontested facts

* compelled the lower court to grant summary judgment to McNair.

In their initial brief, Appellants attempt to distract from these dispo_si‘tive facts by
referring to matters that are wholly irrelevant to the 'grdunds on which the trial eourt
granted summary jndgment. For example, Appellants state that “McAdams told Lemons
that. he should not settle his;cdse for under ene million dollars.” (Appellants; Er. 4.) This .
allegation, even if true, is immaterial to the issues before the Court. Appellants did not

sue McNair for gviving erroneous advice about the value of the case, but only for allegedly:
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settling it without Appellants’ consent. (Appellants’ Br. 6-7.) Additionally, Appellants

contend that Lemons’ “failure to close [on the Delduca Contract] was not an issue at trial
or on appeal” in the underlying case. (Appellants’ Br. 6.) Again, this allegation ié
irrelevant. As is-addressed in detail below, the standard for deciding the underlying case
is objective and Appellants’ failure to acquire tiﬂe should have been dispositive of the
cléim against Hyatt. 'Eurther, Appellants complain that the trial court’s order states “fhat
Lemons ‘claims not to have read’ the release.” (Appéllants’ Br. 7.) This complaint is
curious because the trial court accei)ted that allegation by Lemons as true and analyzed

the case as if Lemons had not read the mutual release.



STANDARD OF REVIEW

“The purpose of summary judgment is to expedite the dispdsition of cases which

do not require the services of a factfinder.” Singleton v. Sherer, 377 S.C. 185, 197-98, .
659 S.E.2d 196, 203 (Ct. App. 2008). When reviewin g an order granting summary
judgment, this Court applies tﬁe same standard that governs the trial court ﬁnder Rule
56(c), SCRCP. Summary judgment is proper when there is no genuine issue as to any
material fact and the moving party is entitled to jﬁdgment as a matter of law. Ellis v.

Davidson, 358 S.C. 509, 517, 595 S.E.2d 817, 821 (Ct. App. 2004) (citing cases); Rumpf

v. Mass. Mut. Life Ins. Co., 357 S.C. 386, 392, 593 S.E.2d 183, 186 (Ct. App. 2004)
(citing cases). “In determining whether any triable issue of fact exists, the evidence and
all inferences which can reasonably be drawn therefrom must be viewed in the l.ight most

favorable to the nonmoving party.” Quail Hill. LLC v. County of Richland, 387 S.C. 223,

235, 692 S.E.2d 499, 505 (2010).

“Once the party moving for summary judgment meets the initial burden of
showing an absence of evidentiary sﬁpport for the opponent’s case, the opponent cannot
simply rest on the fnere allegations or denials contained in the pleadings.” Singleton, 377
S.C. at 197-98, 659 S.E.2d at 203. Instead, “[t]he nonmoving.pérty must come forward
with specific facts showing there is a genuine issue for tria_l.” Id. at 198, 659 S.E.2d at

203. “It 1s not sufficient for one to create an inference that is not reasonable or an issue of

fact that is not genuine.” Evans v. Stewgrt, 370 S.C. 522, 526, 636 S.E.2d 632, 635 (Ct.
App. 2006). “Although summary judgment is a drastic remedy which should be
cautiously invoked, where a verdict is not reasonably possible under the facts presented,

summary judgment is proper.” Id.

10
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Applying this standard to the -present case, this Court should affirm the tnal

_court’s order granting summary judgment in favor of McNair.

11
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ARGUMENT

~ .
Appellants’ sole cause of action in this case is for legal malpractice, which they

‘described as follows:

McNair Law Firm, while representing the Plaintift,
breached the standard of care, and was negligent by settling
a valuable claim for less than it was worth without the.
knowledge or permission of their client.
(R. p. 44; see also Ap_pellénts’ Br. 6-7.) Appellants have not alleged that McNair failed to
represent them adequately in Naomi’s suit against them.
Under South Carolina law, a plaintiff in a legal malpractice action must establish

four elements: “(1) The existence of an attorney-client relationship; (2) A breach of duty

by.the attorney; .(3) Damage to the client; and (4) Proximate cause of the plaintiff’s

damages by the_ breach.” Argoé v. Three Rivers Behavioral Ctr. & Psychiatric Solutions,

388 S.C. 394, 402, 697 S.E.2d 551, 555 (2010) (citing Rydde v. Morris, 381 S.C. 643,

'64_7, 675 S.E.2d 431, 433.(2009)). In establishing proximate cause in a South Carolina

legal malpractice action, the plaintiff must establish that the attorney’s neghgence was a

"‘but for” cause of the pla1nt1ff’s damages. See Eadle v. Krause, 381 S.C. 55, 64, 671
N

SE.2d 389, 393 (Ct. App 2008).

As is discussed in detail below, Appellahts’ legél malpractice case against McNair

~ fails as a matter of law on four separate and independent grounds. First, Appellants’

bréach of contract claim against Hyatt in the underlying case should not have sﬁccéeded,
and thefefore had no value. Because Appellants’ claim in t-h.e underlying case had no
value, the allegedly unauthorized settlement of that claim did not, as a matter of law,
proximately cause Appeliants any damage. Second, in the underlying case seeking a

commission from Appellants in connection with the Hyatt Contract, the court denied that

12



relief because the Hyatt Contract was null and void. Having not appealed that finding,
Appellants-are bound by it and are collaterally estbpped from asserﬁng in this action that

the Hyatt Contract was valid and enforceable. Third, even if the settlement of Appellants’

" claim against Hyatt in the underlying case were unauthorized, Appellants ratified the

settlement through their acceptance of the benefits of the settlement and their -repeated'
affirmations of the settlement to this Court and to the court in the underlying case.
Finally, Appellants are bound by the mutual release fhey executed in the underlying case.
The order for summary judgment was proper if even one of these four grounds 1
correct. All of these grounds are correct, however, and the trial court correctly granted
McNair’s Motion for Summary Judgment. This Court should affirm.
L The Trial Court Correctly Ruled that Appellants’ Claim in the -
Underlying Case for Breach of Contract, in Which Appellants Had
Contracted to Sell Real Property, was Barred as a Matter of Law
Because Appellants Did Not Have Title to the Property on the Closing
Date. '
A. The case within the case standard.

“The plaintiff in a legal malpractice action must prove a ‘case within a case,” as

he or she must prove the merits of the underlying case as part of the proof of the

malpractice case.” 7A C.J.S. Atfornev & Client § 331; see also Summer v. Carpenter, 328

S.C. 36, 42,492 S.E.2d 55, 58 (1997) (“[A] plaintiff must show she most probably would -

have been succéssful_ in thc underlying suit if the attorney had not committed the alieged

malpractice.”). The “case within a case” concept is “often employed to explain the causal

relationship between the attorney’s breach of duty and the harm suffefed by fhe client.”

Wilburn Brewer, Jr., Expert Witness Testimony in Legal Malpractice Cases, 45 S.C. L.

Rev. 727, 731 (1994). The case within a case doctrine is relevant when, as here, “the
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theory of the m’alpractice case places the merits of the underlying litigation directly at

issue.” Eastminster Presbv’tery‘v. Stark & Knoll, No. 25623, 2012 WL 723331, at *)

_ (Ohio Ct. App., March 7, 2012). .

“Under the case-within-a-case concept, the test is objective. Therefore, the test is
not what the outcome would have been, but rather what it should have been.” Doe v.

Howe, 367 S.C. 432, 444 n.18, 626 S.E.2d 25, 31 n.18 (Ct. App. 2005) (citing Brewer, 45

S.C. L. Rev. at 766); see also Ambriz v. Kelegian, 146 Cal. App. 4th 1519, 1531 '(Cal. Ct.

!

App. 2007) (“The case-within-a-case or trial-within-a-trial approach applied in legal
malpractice cases is an objective approach to decide what should have been the result in

the underlying proceeding or matter.”) (Emphasis supplied by court); lacono v. Hicken,

265P.3d 116,129 (Utah Ct. App. 2011) (“A legal malpractice action necessarily presents "

a ‘case within a case,” and requires the reviewing court to establish what the result of the -
underlying litigation should have been (an objective standard), not what a particular
judge or jury would have decided (a subj ective standard).”) (Emphasis supplied by court).

“The question of the success of the underlying claim . . . is a question of law.” Doe, 367

S.C.at442, 626 S.E.2d at 30. Because the question of the success of the underlying claim

is a question of law, “decision of that question on ‘summary judgment motion is

appropriate.” Manning v. Quinn, 294 S.C. 383; 386,356 S.E.2d 24, 25 (1988).

B.  Appellants’ claim for breach of contract should'not have succeeded.

In order to prevail in their case against McNair, Appellants had to brove that they
should héve been successful in the underlying case against Hyatt. The uncont%sted facts
eétablish as a-matter of law, however, that Appeliants did not have a .viablevclaim for

breach of contract against Hyatt. Accordingly, Appellants do not have a valid malpractice

14



claim against McNair ‘and the trial court correctly granted summary judgment in
McNair’s favor.
" At the time a seller enters into a contract to convey real estate, the seller is not

required to have title to the property he intends to sell. Searles v. Auld, 118 S.C. 430,

111 S.E. 785,785 (1922). Under the_“American Rule,” “a purchaser cannot, prior to
the time fixed by the contract for conveyance, complain that a seller’s title is deficient or -

encumbered.” Wolken v. Wade, 406 N.W.2d 720, 723 (S.D. 1987). Thus, Gold Coast

- was legally entitled to enter into a contract to sell property that it did not own at the time

the contract to sell was executed.
However, at the time for pefformance, the seller must have title to the property as

a condition of enforcing the contract to sell it. See, e.g., Leiter v. Eltinge, 54 Cal. Rptr.

703, 710 (Cal. Ct. App. 1966) (“Ordinarﬂy a Vendqr need not have any title at the time he
coptracts to sell real pr_operty, if, at the time set for performance, he is able to furnish the
title he agreed to convey.”). “[T]he [purchaser] may rightfully insist . . . that the fitle be
perfect at the time fixed by the céntract for final performénce.” Wolken, 406 N.W.2d at
723-24. | |

A reél eétate contract, like the Hyatt Contract, that provides 'that a deed shall be
delivéred to the buyer at the closing in exchange for the specified purchasé pfiée, creates
what the law regards as dependent concurrent conditions.> A concurrent condition is “an
élliptical expression for a condition precedent where perfofménces are ciue at the same

time.” Restatement (Firét) of Contracts § 251 (2012). “Since concurrent conditions

3 Appellants contend that the term “dependent concurrent conditions” is a rule of law
“created” by the trial court. (Appellants’ Br. 10). This contention is incorrect. Multiple:
authorities cited within the trial court’s order and in this brief expressly recognize the
concept of “dependent concurrent conditions.” ‘ :

15



. protect both parties, courts endeavor, so far as possible in light of the expressed intention

of the parties, to construe performances of mutual promises as concurrent conditions.” 15 '

Williston on Contracts § 44:20 (4th ed. 2011); Am. Nat’l Bank of Winter Haven, Fla. v.

Caldwell, 166 S.C. 194, _, 164 S.E. 613, 615 (1932) (“It is the tendency -of the courts to
construe the undertakings of the parties to such contracts as being dependent, unless a
contréry intention clearly appears.”); 35 A.L.R. 108 (“It is a fundamental rule that in
contracts for the sale and purchase of real 'property the undertakings of the respective
parties are considered to be dependent unless a contrary intention clearly appears [and
where] the acts to be done are concurrent the covenants are dependent.”).
When a contract contains dependent concurrent conditions, as. the Hyatt Contract

did, the law is clear that a party may sue for breach-only if that party was prepared to
perform at the designated time. As the South Carolina Supreme Court explained:

Where the covenants are dependent and concurrent neither

party can recover against the other without a performance

or offer to perform on his part, unless performance shall be

excused or rendered impossible by the other party. Hence,

if a [purchaser] wishes to compel the vendor to fulfill his

contract, he must make his part of the agreement precedent,

and cannot proceed against the other without an actual

performance of the agreement, on his part, or a tender and
refusal. _ ‘

Bishop v. Tolbert, 249 S.C. 289, 300, 153 S.E.2d 912, 918 (1967). This is the well
established “Ameriican Rule,” and applies to both parties to the transaction. Under this

rule, a seller must tender the title to the property as a condition precedent to enforcement -

- of the agreement against the purchaser. “[Wlhere all or part of the performances to be )

exchanged under an exchange of promises are due simultaneously, it is a condition of

each party’s duty to perform thaf the other party either render or with manifested present

16



ability to do so, offer performance of his or her_ part of the simultaneous 'éxéhange.” 15
Wiiliston on Contracts 43:31 (4th ed. 201 1) (emphasis added). The rule élso provides that
when neither party is able to perform at the specified closing date, and the contract
brovides, as here, .that time is of the essence, the contract becomes void upon the
gxpiration of the time set for closing and both parties’ duty to perform is discharged at

that time. See Nadeau v. Beers, 440 P.2d 164, 166 (Wash. 1968) (hollding that when an

* agreement makes time of the essence, fixes a termination date, and there 1s no conduct
giving rise to waiver or. estoppel, the agreement becomes “legally defunct” on the

termination date if performance is not tendered); Pittman v. Canham, 2 Cal. App. 4th

556, 559-60 (Cal. Ct. App. 1992) (“The failure of both parties to perform concurrent
coﬁditions during the time for performance results in a dischar.gequ both parties” duty to
perfofm.”); 15 Williston on;C‘ontracts 43:31 (4th ed. 2011) (“After the time fixed by thé
contract . . . the conditions become impossi-ble‘ of performance, 50 the contfact must be
considered discharged.”); Restaternent.(Second) of Contracts § 238 (1981) (noting that
Auntil a party has made an‘ bffef of _pefformance “the other party is.under no duty to
perfdrm, and if bdth parties fail to make such an offer; neit_hér p@’s failure is a
breach”).

In the present case, neither Lemons nor Gold Coast acquired title to the Property.
(R. p. 188, lines 15-16; R. p. 191, lines 23-25.) Gold Coast therefore did noi have the
ability to tender title to Hyatt on or before the date required by the Hyatt Contract.
Because time was expressly made of the essence in the Hyatt Contract, the féilﬁre of .both
parties to tender perfc;rmanée by the speciﬁed closiﬁg date resulted in the discharge of

both parties’ duties under that contract. Therefore, neither Hyatt nor Gold Coast could

17
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"hold the other in default and there was no .breach of contract. Because there was no

breach, Appellénts ’ claim‘against Hyatt was worthless and should have been dis.misséd.

In their brief, Appellants raise several arguments iﬁ an attempt to avoid the
inevitable conclusion that their case against Hyatt had no valué. None of those arguments
is availing. First, Appellants cite an internal McNair memorandum dated May 18, 2007.
(Appellarllts’ Br. 9; R. pp. 453454.) As an initial matter, the conclusion reached in the
McNair memorandum is iﬂelevént becaﬁSe the only issue is what should have happened
as a matter of law iﬁ the u_nderlying case against Hyatt. Doe, 367 S.C. at 444 n. 18, 626
S.E.2d ét 31 n. 18. However, even if the.McNair memorandum is relevant, it supports
McNair’s position ip this case.. The memorandum states that “if [Gold Coast] can acquire
title by the time performance is due in the contract betwéen [Gold Coast] and Hyatt, then -
Hyatt cannot rescind the contract.” (R. p. 454.) »(Enviphasis added.) Again, nefther_ Lemons
nor Gold Coas;[ had title to the Property at the time performance of the Hyattl'CQntract

was due. As a result, Appellants did not have a breach of contract claim against Hyatt. )

Second, Appellants 'correctly rely on Searles, 118 S.C.at  , 111 SE. at 785—a
case cited in the May 18, 2007 McNair memorandum—for the proposi_tion that “not
having title to property at the time of a contract for sale is not sufficient to indicate an

impossibility of compliance.” (Emphasis added.) Searles also states, however, that “[i]f

the title is-defective . . . but such defects are cured at the time fixed for performance, a

‘rescission will not be permitted.” Id. at 787 (Cothran, J., concurring) (emphasis added).

Thus, while a party may contract to sell property he does not own, he must “cure the

defects,” ie., “own the property,” at the time fixed for closing in order to sue the

' purchaser for breach. |

18



Third, Appellants suggest that Hyatt repudiated the contract and thus relieved
Ap'pellants of any duty to purchase the Propérty because doing so would be a “futile act.”
(Appellants’ Br. 9-12). This argument is incorrect for at least two reasons. First,

repudiation is a notice, given some period of time prior to a date fixed for performance of

" a contractual obligation, that the party giving notice does not have the intention or ability

to perform. See, e.g., Franconia Assocs. v. U.S., 536 U.S. 129, 143 (2002) (*[Tlhe
promisor’s renunciation of a contractuaAl«- duty before the time fixed in the contract for
performance is a repudiation.”) (citing 4 A. Corbin; Contracts § 959 (1951)) (emphasis

supplied by court). Appellants do not and cannot cite to any evidence in the record

indicating that Hyatt informed Appellants prior to the closing date that he would not be

performing under the éontract. Lémoné testified that he nevef spoke with Hyatt at all-. R.
p- 149.) The reéord contains two references to the timing of Hyatt’s notice to Appellants
that he was unable to perform, and neither supports a finding of repudiation. One,
Appellanfé’ own pleadings in the underlying case allege that Hyatt told Nadmi, who was

Lemons’ agent, that Hyatt intended to close with Gold Coast. (R. p. 376 18.) Two,

- Appellants state that “[A]t the time of performance, Mr. Hyatt indicated he was not able

to go forward on his contract [and] Mr. Lemons did not go through with t_hé purchase of

the property once he learned that Hyan" did not intend to honor his - contract.”
(Appellants” Br. 9-10 (emphasis added).) Because neither statement reflects any pre-
closipg communication of an _inability or unwillingness to close, Hyatt did not repudiaté
the contract. |

Second, even if Hyatt had informed Appellants prior to the closing date that he

did not intend to perform under the contract, the law nonetheless still réquired Appellants

19
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to acquire title to the Property in order to maintain a breach of contract action against

_Hyatt. In arguing that Appellants did not have to obtain title because that would be a

futile act in light of Hyatt’s alleged repudiation, Appellants confuse the concepts of
“tender of performance” and “readiness, willingness, and ability to perform.” A tender of

performance is “an offer to perform, [which} stands as a substitute for performance; that

is to say, performance is imputed to that party who offers to perform.” Jackson v. Ro@,
111 S.C. 49,  ,96 S.ET 692, 693 (19-1 8). The concept of “tender of performancé” is

distinct from readiness, willingness, and ability to perform. “Offering to perform does not

. establish the ability to perform, nor does having the ability to perform demonstrate a

' tender of that ability.” DiGiuseppe v. Lawler, 269 $.W.3d 588, 599 (Tx. 2008). While a

tender of performance may be “excused in the case where an obligee has manifested to

the obligor that any tender made would not be accepted,"’ Lewés Inv. Co.. LLC v. Estate

of G_raves, No. 2893-VCG, 2013 WL 508486, at *12 (Feb. 12, 2013), readiness,

willingness, and ability' to perform is never excused. See, e.g., Empire Props., Inc. v.

Equireal. Inc., 674 A.2d 297,305, n.5 (Pa. 1996) (““While one party’s breach of a contract

may render the other party’s tender of performance a futile act, it does not relieve the

other party of the burden of proving its ability to perform under the contract.”); Kane v. -
Borthwick, 96 P. 516, 518 (Wash. 1908) (“[T]o excuse a failure to make an actual tender,

there must be an existing capacity to perform, coupled with a state of facts which

establishes the futility of making the tender.”); Frostar Corp. v. Maﬂoy,- 823 N.E.2d 417, »

428 (Mass. Ct. App. 2005) (citing 9 A. Corbin § 978 (2002) (“The requirement that a

' party claiming breach of contract establish its ability to perform as a condition to

recovery rests on the straightforward principle that a party claiming depr’ivatioh of the

20



benefit of a contract must show that it was in a position to obtain the benéﬁt of the
éontract, but for the breach.”)).

The record establishes, and Appellants ackno.wledge (Appellants’ Br. 10), that
they were never ready}, willing, and able to perform because they‘nev_er had title to the
Property they had contracted to convey. Appellants argue that they were “ready, williﬁg

and able to obtain title to the property prior to Hyatt’s breach of contract.” (Id.) (emphasis

added). However, the law requires more than that to support a claim for breach of
contract. Because Aépellants were never ready, wil_ling and able to perform. the
contractual obligations they o.vxlfed to Hyatt, the trial court was correct in granting
summary judgment in McNair’s favor. This -Court should affirm the summary judgment
in favor of McNair 6n that basis.

IL. The Trial Court Correctly Granted Summary Judgment to
Respondent Because Appellants Were Bound as a Matter of Law by
the Prior Judicial Ruling that the Contract at Issue in the Underlying
Case was Null and Void.

Judge Stroman found that the Hyatt Contract was “null and void.” (R. p. 417.)

Based on that key .ﬁ_nding, Judge Stroman relieved Appellants from the $270,000
judgment previously entered against them in favor of Naomi and Re/Max. (R. pp. 415-
418.) Appellants never challenged or appealed Judge ‘.Stroman’s finding that the Hyatt
Contract was null and void and, in fact, actively encouraged this Court to affirm Judge
Stroman’s-order. (R. pp. 425-440.) This Court affirmed judge Stroman’s order without |
modifying the finding that the Hyatt Contract was null and void_. (R. pp. 419-422) As a
result, Apprellants are bound by the finding that the Hyatt Contract was null and void and

are collaterally estopped from arguing otherwise. Simply put, Appellants cannot have it

both ways—asking one court to grant them relief because the Hyatt Contract was null and
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void and asking another court to grant them relief because the same contract was
enforceable.

Collateral estoppel ““prevents a party from re-litigating an issue in a subsequenf
suit which was actually and necessarily litigated and determined in a prior action.’”

Crosby v. Prysmian Commc’ns Cables & Sys. USA. LLC, 397 S.C. 101, 108, 723

S.E.2d 813, 816-17 (Ct. App. 2011) (quoting Aaron v. Mahl, 381 S.C. 585, 592, 674

S.E.2d 482, 486 (2009)). Collateral estoppel prevents the rélitigation of issues “regardless
of whether the claims in the first and subsequent lawsuits are the same.” Carolina

Renewal, Inc. v. South Carolina Dep’t of Transp., 385 S.C. 550, 554, 684 S.E.2d 779,

782 (Ct. App.‘2009); see also Aaron, 381 S.C. at 593, 674 S.E.2d at 486 (holding that

because respondent raised the issue of the validity of an assignment to the Indiana circuit

~ court and respondent’s position was.rejected by that court and not appealed by

respondent, the respondent “[c]learly . . . .should have been Collateraﬂy estopped from
making the same argument about the Assignment to the South Carolina courts”).

“A party claiming preclusive effect under collateral estoppel must demonstrate
that the particular issue was ‘(1) actually litigated in the prior action; (2) diréctly
determined in the prior action; and (3) necessary to support the priof judgment.”” m,

397 S.C. at 109, 723 S.E.2d at 817 (quoting Carolina Renewal, 385 S.C. at 554, 684

S.E.2d at 782). “While the traditional use of collateral estoppel required mutuality of
parties to bar relitigation, modern courts recognize the mutuality requirement is not

necessary for the application of collateral estoppel where the party against whom estoppel

is asserted had a full and fair opportunity to previously litigate the issues.” Carolina

Renewal, 385 S.C. at 554, 684 S.E.2d at 782; Zurcher v. Bilton, 379 S.C. 132, 135, 666
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 S.E.2d 224, 226 (2008) (“The doctrine may not be invoked unless the precluded party has

- had a full and fair opportunity to litigate the issue in the first action.”).

The ‘issue of the validity of the Hyatt Contract was actually 1itigéted n the
underlying case; and the finding, that the Hyatt Clontract was null and void, was directly
determined in the uﬁderlying case and was necessary to support the judgment in favor of
Appellants in the underlying case. and the attendant» -appeal..Because the Hyatt Confract
was null and void, Appellants could not. have recovered against Hyatt in the underlying
case. As a result, Appellaﬁts are collaterally estopped from recovering against McNair on
a' claim pfemised_ on the validity and enforceability of the Hyatt Contract. The trial court
correctly granted summary judgment in McNair’s favor on this ground, and this Court
should affirm the trial court’s order.

OI.  The Trial Court Correctly Granted Summary Judgment to
Respondent Because Appellants Ratified the Settlement Agreement in
the Underlying Case. ' ’

Even assuming that Appellants did not authorize the settlement of the underlying
lawsuit, the uncontested faéts establish as a matter of 1a§v that Appellants ratified the
settlement agreement by their subsequent conduct ahd by their repeated affirmations tb
the courts of both the fact and the amount of the Hyatt set-tlement.’

Ratification is “the express or implied adoption and confirmation by one person of

an act or contract performed or entered into in his behalf by another who at the time

assumed to act as his agent.” Lincoln v. Aetna Cas. & Sur. Co., 300 S.C. 188, 191, 386

S.E.2d 801, 803 (Ct. App. 1989); Brazell Bros. Contractors v. Hill, 245 S.C. 69, 74, 138

S.E.2d 835, 837 (1964) (“Ratification . . . is the adoption by one person of an act done or

-,bargain made for him by another under such circumstances that he would not have been
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bound but for his subsequent assent.”). “Ratification of an agent’s acts applies onlyto
acts beyond the séope of his agendy.” 23.S.C. Jur. Agency § 87 (citing Sparkman v.

Supreme Council of the Am. Legion of Honor, 57 S.C. 16, 21, 35 S.E. 391, 397 (1900)).

“One asserting ratification must establish the following three elements: (1)

acceptance by the principal of the benefits of the agent’s acts, (2) the principal’s full’

" knowledge of the facts, and (3) circumstances or an affirmative election demonstrating

the principal’s intent to accept the unauthorized arrangements.” Stiltner v. USAA Cas.

Ins. Co., 395 S.C. 183, 191, 717 S.E.2d 74, 78 (Ct. App. 2011) (citing Lincoln, 300 S.C.

at 191, 386 S.E.2d at 803). The relationship between client and attorney is predicated oﬁ

that of principal and agent. See 7A C.J.S. Attorney & Client § 220.

While silence or mere failure of the principal to repudiate the act does not
necessarily constitute ratification, raﬁﬁ'cation .is apparent when ‘“‘the silence Aor
acquieséence' in 4questi0n. cannot be vexplained on any other theory thap that of
ratification.’” Stiltner, 395 S.C. at 191-92, 717 S.E.2d at 78 (quoting 2A C.J.S. Agency §
71 (2003)). ““The -authority of an attorney, or a ratiﬁéation of his unauthorized acts, may
be inferred from circumstané_eé, as 'fo; instance, from the silenf aéquiesoence of the client

for a long period, or from the client’s acceptance and retention of the fruits of the

unauthorized act of the attorney.”” Foxworth v. Murchinson Nat’l Bank, 136 S.C. 458, _,
134. SE. 428, 431 (1926) (quoting 2 R.C.L., p. 977). Where there is a relationship

between principal and agent, such as attorney and client, the presumption of ratification

‘arising from silence is strong. See Hinson v. Roof, 128 S.C. 470, __, 122 S.E. 488, 450

(1924).
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In this case, all .of the elements_ of ratiﬁc‘ation are pfesent and the trial court
correctly granted Summary judgment in McNair’s favor on that issue. First, Appeliants
had full knowledge of the facts, as demonstrated by their adr;iission that at some time
before the trial of Naomi’s claim, Appellants knew the claim against Hyatt had been
setiled. (R. p. 222, line 11-p. 223, line 1.) Second, Appellaﬁts as principals accepted the

benéfits of the settlement of the underlying case. The record establishes conclusively that

' _Appellanis received and kept the $5,000 paid by Hyatt. (R. p. 230, line 18-p. 231, line

- 17.) Following the trial with Naomi, Appellants made no effort to évoid.the settlement or

to rescind the release and contiﬁued to keep the settlement proceeds. (R. p. 234, lines 5—
10.) Third, Judge Cross’s order plainly recites that Appellants hadrsettled their claims
against Hyatt for $3,000 (R. p. 401), but Appellants never ‘moved to set as_ide the -
settlement or otherwise re—épen the cas'e against Hyatt evén after receiving that order.
Those actions,. taken . together, comprise “silent'acquiescence’” that' is sufficient to
establish ratification. See Foxworth, 136 S.C. at __, 134 S.E. at 431.

However, this case does not hinge on silent acquiescence, because Appellants
khowingly and actively. obtained the benefit of that settlement multiple times. For
example, Appellants represented to Judge Stroman—in support of their motion :to alter or
amend the judgment entered against them—that their claims against Hyatt had béen
settled .forA §5,000. (R. p.‘ 409.) Appellants thereafter écoepted the benefit of Judge
Stroman’s order relieving them of the Naomi judgment, which again recites that the

claims against Hyatt were settled for $5,000. (R. 'p. 416.) When Naomi appealed,

,Appellants then represented to this Court that their claims against Hyatt had been settled

for $5,000. (R. pp. 428, 431.) Thereafter, Appellants accepted the benefits of this Court’s
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order which affirmed Judge Stroman’s order granting judgment in their favor. (R. p. 420.)

Apbpfcllants’vactions, silence, acquiescence in, and adoption of the settlement are only

explainable as full acceptance of the settlement. The trial court was correct in holding

that Appéllants ratified the settlement agreement.

~ In their brief, Appellants make two arguments to support their contention that

‘they did not ratify the settlement agreement. Neither argument is sound. First, Appellants

claim that McAdams’ misrepresentations concerning the coﬁtgnts aﬁd “effect of the
mutual release pre\}ented Appellants from haying' full knowledge of the facts.
(Appellants’ Br. 14)) However, the alleged misrepresentations, assuming that they
dbcurred, would only have prevented short-tefrn knoWledge of the contents of the mutual
release and did not conceal other facts concerning th¢ settlement. The record establishes
coﬁclusively that there Weré many other patently obvious facts. that reyealed the
settlement of the case, none of which led Appellants to take any éction to try to. set the
settlement aside. Moreover, the record establishes that by the time Appellaﬁts ‘ﬁled their

memorandum in support of the motion to set aside the judgment entered in favor of

‘Naomi, Appellants knew they had settled with Hyatt for $5,000. That document,

submitted by Brittain as counsel for Appellants, states as much. (R. p. 409.) With that
knowledge, Appellants kept the setflement proceeds and repeatedly affirmed the
settlement through representations to the coutts.

Second, in arguing that the trial court’s finding of ratification was erroneous,

Appellants rely on Crowléy v. Harvey & Battey. P.A., 327 S.C. 68, 488 S.E.2d 334
(1997), to contend that Appellants may retain the _benéﬁts of the settlement _agfeement ’

with Hyatt and still maintain a malpractice cause of action against McNair. Appellants’
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“reliance on Crowley is misplaced. The dispositive authority for the issue in this case is

L.EF.S. Corp. V Kennédv, 287 S.C. 162, 337 S.E.2d 209 (1985), as discussed in Crowley.
Kennedy controls on the facts of this case and the trial court was correct in ruling £hat
Appellants’ cause of action fails as a matter of law.

In Ker_me'dv,va client sued its lawyer vallegirtlg that the laWyer failed to follow the
client’s instructions coricerning settlement négotiations and permitted summary judgment
to be entered based on an unauthorizeci agreement. 287 S.C. at 163, 337 S.E.2d at 210.

The court found that, déspite the lawyer’s alleged failure to follow his client’s

‘instructions, the client was barred from suing the lawyer because.the client ratified its

lawyer’s actions by-:accepting funds pursuant to the settlement agreement and taking
action to enforce the agreement. Id. These fécts are very. .similar to the present case, 1n
which Appellants allege that McAdams acted without authority, yet Appellants accepted
fhe funds and repeatedly cited the égreerﬁent to Judge Stroman and to thié Court in aid of
an ar>gument to reverse the judgment in favor of Naomi and R-e/Ma-X. :

In Crowley, a client sued.her lawyér alleging that the lawyer was negligent in
advising her in settling the property division issues in her divorce ac'tion. 327 S.C. at 70,
488 S.E.2d at 334. The lawyer relied on Kenr_ledy and argued that, by accepting
settlemeﬁt funds ;cmd isuing fo enforce the agreement, the client had ratified the
agreement. Id. at 70, 438 S.E.Zd at 335. The court distinguishéd Kennedy, noting tﬁat n
Kennedy “the malpractice claim was premised on allegations that the attorney had
exceeded his authority in settling the client’s _éase [and] despite knowléa’ge of this
problem, the client ratified its attorney-agent’s acts by.ac.cepting-the benefits of the

settlement.” Id. (Emphasis in original). The court found that the claim in Crowley was
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“entirely different” from the claim.in Kennedy in that the claim in Crowley concerned |
“the ‘adequacy of the attorneys’ advice to their client.” Id. atA71, 488 S.E.2d at 335. The
court thus.held that “where . . . the settlement itself cannot be attacked and the issue is not
one of agency but of negligence, the fact the client has accepted the benefits of ihe
settlement and judicially sought to enforce its terms are no£ bars ..to maintenance of a’

malpractice claim.” Id.

Thus, two distinct legal principles emerge from Kennedy and Crowley. If, on the -

one hand, the basis for the client’s legal malpractiée claim is that the lawyer was

‘negligent in advising the client concerning settlement, then the client’s signing the

seﬁlemenf agreement and accepting se.ttlemenffunds do not constitute ratification that
bars sui‘; against the‘ lawyer. Crowléy‘, 327 SC at 71, 488 S.E.2d at 335. If, on the tc.)ther
hand, the basis of the client’s legal malpractice claim is that the lawyer ekceeded his
auihority in settling the client’s case, then accepting settlement funds‘e'md afﬁrming the
settlement agréemerit constitutes ratification and bars suit against the lawyer. Kennedy,
287 S.C. at 163-64, 337 S.E.2d at 210.

This disﬁnction is very Iogipal. Ratification relates to the principal-agent
relationship and not to negligence. When, as in Kennedy, the lawyer-agent purports to
contract with é third person on behalf of the c‘lient—principal, the client-principal can
confirm the lawyef—agent’s authority to do so by acts of ratification or can disclaim the
lawyer-agent’s authority by not performing abts of ratification. In contrast, the lawyer’s
authority to.commit the client is never an issue when the client com'mits itseif directly,

even when that action is in reliance on negligent advice from the lawyer. Under those
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circumstances, Crowley confirms that a ratification” theory would not preclude a suit
against the lawyer.

The trial court was correct in ruling that this case is controlled by Kennedy and

not by Crowley. Crowley cannot be applicable because Appellants allege only that
McAdams settled Appellants’ claim against Hyatt without Appellants’ authority
(Abpellants’ Br. 6—7.)'F0r this reason, Kennedy is directly on poiﬁt.

The uncontested facts establish as-a matter of law that Appellants ratified the
settlement with Hyatt and the trial court correctly granted summary judgment in favor of
McNair on that basis. This Court shoﬁld affirm the jﬁdgment of the trial court.

| IV. The Trial Court Correctly Granted Summary Judgment to
Respondent Because Appellants Were Bound by the Mutual Release

They Executed.

It is well established under South Carolina law that a “person who can read is

bound to read an agreement before signing it.” Munoz v. Green Tree Fin. Corp., 343 S.C.

531, 541, 542 S.E.2d 360, 365 (2000) (citing Hood v. Life & Cas. Ins. Co. of Tenn., 173

S.C. 139, 175 S.E. 76 (1934); see also Burwell v. South Carolina Nat’] Bank, 288 S.C.

34, 39, 340 S.E.2d 786, 789 (1986). Thus, “[a] person who signs a contract or other

written document cannot avoid the effect of the document by claiming he did not read it.”

Wachovia Bank v. Blackburn, 394 S.C. 579, 585, 716 S.E.2d 454, 458 (Ct. App. 2011)

(quoting Regions Bank v. Schmauch, 354 S.C. 648, 663, 582 S.E.2d 432, 440 (Ct. App.

2003);'J.B. Colt Co. v. Britt; 129 S.C. 226, 123 SE2d 845, 847 (1924) (“[O]ne
cannot avoid a written contract into which he has entered on the gfound that he- did not
attend to its terms, that he did not read the document which he signed, that he supposed it

was different in its terms, or that it was mere form.”) “A person signing a document is
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responsible for reading the document and making sure of its contents.” Wachovia Bank,

394 S.C. at 585, 716 S.E.2d at 458 (quoting Regions Bank, 354 S.C. at 663, 582 S.E.2d at
440). “One who signs a written instrument has the duty to 'exer-c”ise‘ reasonable care to
protect himself.” 1d.

A party cannot simply rely onbthe representatioh of others as to the contents of a

written document, even when that person is in a fiduciary relationship. See Marion

Partners. LLC v. Weathérspdon & Vbltz, LLP, 716 S.E.2d 29, 31 (N.C. App. 2011)

(ﬁnding that plaintiff’s attorney owed plaintiff a duty to explain the consequences of a

* document, but holding that “this duty does not relieve [plaintiff] from her own duty to

ascertain for herself the contents of the contract she was signing.”). Under Sduth Carolina
law, “the right to rely upon representations as to the contents of a written instrument must
be determined in the light of the duty on the part of the representee to use reasonable
prudence and diligence under the particular c;,ircumstances for his own protecﬁon.” Parks

v. Morris Homes Corp., 245 S.C. 461, 466-67, 141 S.E.2d 129, 132 (1965); see also

Florentine Corp. Inc. v. PEDA L Inc., 287 S.C. 382, 386, 339 S.E.2d 112, 114 (1985).
“What constitutes reasonable prudence and diligence with respect to reliance upon a

representation in a particular case and the degree of fault attributable to such reliance will

depend upon the various circumstances involved, such as the form and materiality of the

representation, the respective intelligenoe, experience, age, and mental and physiéal
condition of the parties, the relation and respective knowledge and means of knowledge

of the parties, etc.” Id. at 467, 141 S.E.2d at 132; Redwend Ltd. P’ship v. Edwards, 354

S.C. 459, 474, 581 S.E.2d 496, 504 (Ct. App. 2003) (“[Tlhe precedent in South Carolina  ~

is to look to the totality of circumstances to determine whether reliance was justified.”)
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While the question of reasonableness is, in most circumstances, a question of fact,
courts have recognized that in appropriate circumstances a court may find a p‘ei_rty’s

conduct unreasonable as a matter of law and may grant summary judgment on that basis.

See, e.g., Schpellmann v. Roettger, 368 S.C. 17, 21, 627 S.E.2d 742, 745.(Ct. App. 2006)

(finding reliance on approximation of square footage contained in property listing

unreasonable as a matter of law); Caplan v. Ochsner{ Clinic. LLC, 799 F. Supp. 2d 648,
656-57 (E.D. La. 2011) (finding reliance on an oral representatidn that was inconsistent

with the terms of a contract unreasonable as a matter of law). In this case, the uncontested

. facts establish conclusively that Appellants are bound by the Mutual Release and the trial

court was correct in granting summary judgment on that ground.

First, Appellants admit that Lemons executed the two-page Mutual Release. (R. p.

197, line 20—p. 198, line 4.) In fact, Lemons executed the Mutual Release twice, once in

his individual capacity and once on behalf of Gold Coast. (R. p. 398.) Second, Appellants
claim that Lemons failed to read the Mutual Release (R. p. 219, lines 22-24), even
though Lemons did read en:ough' of the Mutual Release to insert, ir_1 his own writing, the
capacity in which he was executing on behalf of Gold Coast.' (R. p. 398.) Third, by his
own account, Lemons is an experienced real estate Broker who has been involved\ m -
“[o]ver two hundred million [doll_ars] in real estate transactions in [the] past 10 years.”
(R. p.-423.) The Muﬁlal Release is only a two—pége document conspicuously titled
“MUTUAL RELEASE,” and the first sentence clearly sets out that Appellants are
releasing their claims against Hyatt in'exchange for payment of $5,000. (R; Pp- .3 97-399.)
Fourth; Lemons clea'erSf could have undérstood the contents of the Mutual. Release

because he testified that he would not have signed it if he had read it. (R. p. 220, line 23—
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p. 221, line 1.) Appellants are charged with knowledge of the contents of the Mutual

" Release and cannot claim that they. were misled by their attorney as to its contents. See,

-e.g., Doub v.4Weathersbv-Breeland.Ins. Agency, 268 S.C. 319, 326, 233 SE2d 111, 114

(1977) (“It 1s well . settled in this State that one cannot complain of fraud in the |
misrepresentatien of the contents of a written instrﬁment in his possession when the truth
could have been ascertained by his reading the instrument.”). The trial court correctly
held that Appellants were bound by Lemons’ signaﬁures on the Matual Release and could
not avoid the Mutual Release or claim misrepresentation as to its eontents. This Court
should affirm summary judgment in favor of McNair on that basis.
, CONCLUSION

‘ The trial court was correct in ﬁncling that Appellants’ legal malpractice claim
against McNair fails as a rpatter of law. Each of the trial court’s four bases. to grant
summary judgment is sﬁfﬁeient, by itself, to withsland this appeal. However, the reco»rd
demonstrates that Appellants should not prevail on any of them. Even taken in the light'
most favorable to Appellants, the facts illustrate .concluslvely that Appellants suffered no
damages as a result of arly act or omissien of McNair. -Accordingly, this Court should

affirm the order of the trial court granting summary judgment in favor of McNair.

[Signature Pﬂage Follows]
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STATEMENT OF THE CASE

Appellants filed a Complaint against the McNair Law Firm and its former
pdrtner Mark McAdams on September 27, 2010. (R. pp. 63) The McNair
Law Firm answered on January 3, 2011. |

Mr. McAdams was unable to be served and the Appellahts proceeded

-against McNair. When the case came to trial on May 14, 2012 before the:

Hon. Steven John. In the middle of the Appellants’ case, counsel for
Appellants informed Judge Johns that Mark McAdams was not a party to the
case,.as he had néver been served and never filed an answer. Even though
McNair had never inquired about the status of Mr. McAdams, and had never
included him on any notices of depositions or any other matters, claimed that
they were surprised by this information and moved for a mistrial. Judge John
granted a mistrial on May 15, 2012. | | 4
Subsequent to the mistri-al, fér the ﬁrst_ time, McNair Law Firm moved
for Summary Judgment with a éhofgun motion listing four grounds. (R pp‘.
21) The case was assigned to Hon. Larry B. Hyman who heard the m‘otion
on July 30, 2012 and allowed the parties to submit additional information.

On Septéf_nber 4,2012 Judge Hyman issued a Surhmary Judgment Order

granting Summary Judgment on every ground raised by McNair. (R. pp. 1)

The Appellant received the Order on September 13, 2012 filed a Notice of
Appeal on October 12, 2012.
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Facts -

The Summary Judgment Order does not set forth facts in the light most

favorable to Lemons. The facts in the light most favorable to the Appellants

L are:

McNair .,La_w Firm, represented the Appellants, Scott Lemon
and Gold Coast Reserts Inc. (hereinafter Lemons) 1n several matters between
2.006-2008; In the fall of 2(_)06'Mr. Lemons held an option to purehaée a
piece of property on the intercoastal waterway in Horry County. Mr. Lemons
was approached by a buyer named Keﬁny Hyatt, who purchased this
property from him, for a sale price of 1.5 million dollars more fhan Mr.
Lemens’ option. (R. pp. 356.) The. contracf signed by Mr. Hyatt was a no
c.ovf‘ldihtions contract. (R. pp. 367)- o |

Mr._vaat‘t was introduced to Mr. 'Lemon}s by a real estate agent Mr. |
Naomi. | Mr. Lemons was ready Willing and able to close on the property and

anticipated a simultaneous closing. (Sup.R.pp.1-3; 17-18) Mr. Hyatt testified

in his deposition that he did not have the funds to close on the closing date,

and that if Mr. Lemon’s had closed-on his property, Mr. '}Hyatt would not

have



been able to close. (R. pp. 346-347; 349-351; 354-355). Mr. Hyatt failed to"
close on the property, and Mr. Lemons contacted the McNair Law Firm to
fepresent him for this Breach-of Contact. Before ﬂ;e action could be filed,
Mr. Lemons was sued}by the real .estate agent for the commission regarding
sale of the propérty. (R. pp. 356) Mark McAdams, a partner with the McNair.
| Law Firm at thAe timé,» filed a Third Paﬁy Complaiﬁt against Mr. Hyatt for
failure to close on the no conditions contract. (R. pp. 373) The McNair Law
Firm researched Mr. Lemon’s case vand‘ concluded that Mr. Lemon had a
viable case against Hyatt. (R. pp. 456; 458),1\/1r. McAdams told Mr. Lemons
~ that he should not settle his claims for under one million dollars. (Sup. R.
Pp-6)

The case proceeded to go through normal discovefy, and» the case was
mediated in May 2008. Mr. Lemons did not know of the mediation, and it is
undisputed that he did not attend. (R. pp. 214-221, Sup. R. pp. 13-14) Mark
McAdams signed a settlement agreement of the 1.5 million _doﬂar Breach of
Contréct, case against Kehny Hyatt, on .behalf: of, and without the authority

of, Mr. Lemons, in the amount



——

i imrsd

F——

S

| Ao—

of five thousand dollars ($5,0.00). (R. pp. 392) It’s uﬁdisputéd that Lemons
never saw the settlement document. |

Several days later, Mr. Lemons was called by Mr. McAdams to come
to his office to sign some paper work. At this time Mr. Lemons had never
seen the release. (R. pp. 212-213, Sup. R. pp. 7-12; R. pp. 214-221) It 1s -

unconstructed that Mr. Lemons was told by Mr. McAdams that Mr. Lemons

‘needed to sign a release of the earnest money in the case, and that Mr. |

Lemons. would receive five thousand dollars of it. (R. pp. 395) Mr Lemons

was told that the case against Mr. Hyatt would go forward. In other Wordsr,

Mr. McAdams lied to his client Mr. Lemons. (R. pp. 214-221; Sup. R. pp.

1‘3-15; Sup..R. pp. 15-16; R. pp. 233) Mr. Lemons later learned that. Mr.
McAdams had settled the case Without his knowledge for five thoﬁsand
dollars h($5,000), and that the paper work that he had Mr. Lemons sign was a |
complete ‘release of the claims.

The case by the real estate agent Mr. Naomi proceeded to trial against

Mr. Lémons, who was represented by Mark McAdams, which resulted in a

judgment against Mr. Lemons in excess of two hundred thousand dollars

($200,000). (R. pp. 400) Mark McAdams was fired by The McNair Law
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Firm just after the trial of that case, and the file Was transferred to attorney
Tommy Brittain, v\}ho was able to h’a\'/e the judgment overturned. (R. pp.
419) Mr. Lemon’s failure to close on his contract was not an issue a;t trial or
on appeal.

Mr. Lemo'ns is claiming malpractice by t_hé McNair Law Firm, for
Settli-ng a valuable claim worth 1.5 million dolla?s, for $5000, without his
knowledge or consen;c. (R. pp. 442) Mr. Lemons alleges that the reason Mr.
McAda’mé would do such a'thing’ is that, at the same time this was going on,
Mr. MéAdams secretly replaced Mr Lemons as a partnér iﬁ a business deal,
that at the time,.eyeryone involved thought was worth millions of dollars.
(R. pp: 21:213; Sup. R. pp 7-12; R. pp. 231-232; Sup. R. pp 15) This
“business deal”, named Global Holdings, Wﬁs a deal >put together by the
McNair Law Firm. It has since pfoven to have been a fraudulent scheme,
and is being investigated by the SEC and the FBI

Mr.-McAdams. became extremely hateful of Mr. Lemons during this
time period because of this conflict of _intenf. (R. pp. 455) Mr. Lemons has

alleged legal malpractice, claiming that the McNair Law Firm, while

.representing the.Plaintiff, breached the standard of care, and was negligent

by settling a valuable clainﬁ for less than it was worth without the

6.
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knowledge or permission of their client. Mr. Lemon’s expert witness in this

| regard is attorney J ohn Freeman. (R. pp. 442)

The Summary Judgment Order misrepresents the fécts in several
instaﬁces including: By insinuatihg that Lemons agreed to settle his Hyatt
¢ase, (R. pp. 2) when the uncontested facts are tﬁat Lemoﬁs was lied to by
McAdams, and that Lemons never intehded to settle that claim. (R pp. 214-
221; Sup. R. pp 13-14), by stating that McNair mailed the release to Lemons
(R. pp. 2) When_Lemons testified that he did not receive it (R pp.A214—221;
Sup. R. pp 13-14), by stating on p.3 of the Ofder that Lemons “élaims not to
have read” the releaée, when it is unconfe'sted that Lemons was not allowed
to read it, but \.Nas lied to by McNair as to its contents (R. pp‘214.-’221; Sup.
R. pp 13-14; R. pﬁ. 231—233; Sup. R. pp 15-16), and by stating in a footnote
oﬁ pg.5 of th¢ Summary Judgment Order that Lemons has not complained of |
any other aspect of McNairs representatibn, when Lemons complained, ahd
presented evidence, that McNair had a conflict of intérest with him
regarding the Global Holdingé Business deal while they were réprésenting

him in this contract matter, which influenced their actions. (R. pp. 69, R. pp.

212-213; Sup. R. pp 7-12; R. pp. 455)

N
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LEGAL STANDARD

Sqmmary judgment shall only be granted “if the pleadings, depositions,
answers to interrogatdries, and admissions on file, together with the |
afﬁdévits, if any, show that there is no genuine issue as to any material facﬁ
and that the moving partyis entitled to a judgment as a matter of law” Rule
56(c), SCRCP. “In detetrﬁining whether any triable issue of fact exists, the
evidence and all inferences which can reasqnable be drawn thgrefrom must

be viewed in the light most favorable to the nonmoving party.” Quail Hill,

LLC v. County of Richland, 387 S.C. 223,235,692 S.E.2d 499, 505 (2010).



ARGUMENT

I. THE COURT ERRED IN FINDING THAT THE
APPELLANTS’ UNDERLYING CASE HAD NO
VALUE.

The Trial Court’s first ground for Summary Judgment, was that Mr.~
Lemon’s Claims against Hyatt in the underlying maftef wefe worthless. This
very issue was researched by McNair Law Firm pﬂor ‘to bringing the
underlying suit. The record contains a memorandum from McNair Law Firm
addressing the issue as to whether or not there was liability on'the behalf of
Mr. Hyatf, which the answer was “probably yes”.(R. pp. 456)

The case the McNair Law Firm relied on at that tirﬁe was Searles v.
Alud, 118 S.C. 430, 111, S.E. 785 (1922). That case holds that not having
title to property at the time of a contract for sale, is not sufﬁcieﬁt to indicate
an. impqssibility of compliance.

At the time of performance, Mr. Hyatt indicated he was not able to go
forward on his contract. (R. pp. 347 - 355) Both the realtor’s attorneys and
McNair thought Mr. Lemons bréach of contract action was viable. (R. pp.

458)
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Mr. Lemons did not go through with the purchase of the property 6ﬁce
he learned that Hyatt did not intend to honor his contract. (R_. \pp. 151) He
testified that he vwas ready, willin.g and able to, but_instead, wanted to wait
and see how the breach of contract law suit unfolded before making that |
decision. (R. pp 188-189, Sup. R. pp 4-5; R. pp. 190-191; Sup. R. pp 19)

Mr. Lemons Wés féady, willing and able to obtain title to the property
prior to Hyatt’s breach of contract. He testified that the deal was;' .supposed

to be a simultaneous closing. Mr. Hyatt testified that he was not willing or

able to close on his-contract. Once learning that Hyatt was going to breach

the contract however, Lemons was under no duty to perform a futile act.

A r-epﬁdiationl 'of a contract before time of :'performance gives the
adverse party the right to treat:the entire contract és broken, and sue
immediately- for damages. There is no need to tender performénce or-
compliarice with cd_nditions precedent. 17'Am Jgr 2™ Contracts 737,740.

“The contrac;t _signed by‘ Hyatt contained no qonditions or

contingencies. However, the trial court created a rule of law of “dependent

- concurrent conditions”.

This term is not found in Westlaw’s A(Rest. Contr.) database covering
the Restatement of Contracts.

10.



e

.

/

However, a South Carolina case is directly on point. Dubignon v.

" Loud, 7 Rich. 193, S.C.L. 193, 1854 WL 2797 (S.C. App.L. 1854) holds: “A

“vendor cannot maintain an action for the purchase-money, nor (as we have

determined in this case) for damages, when his part of the agreement,
unexecu‘ted, is precedent, or concurrent, without an actual performance, on

his part, or tender and refusal-without executing and offering a conveyance,

7

where that is his duty, unless the pur.chaser‘ha's discharged him from so-

doing.” The court goes on to rgcognize the ruie of law that: “The party must
show he was ready; but if the other'stopé him on the grouﬁdk of an intention
not to perform his part, it is not necesséry for‘ the ﬁrsvt.to go ﬁlyrth.er; and do a
ﬁugatory act”.(id.) The; ~1a'w is clearly settled that Mr. Lemons _Wa; under ﬁo
obligation to perfofm the futile or “nugétory” act of closing to maintain his‘
breach of contfact I'action against Hyétt_.

Other states recognize the samé proposition. In An'glé v. Marco
Builders ]nc.v, 128 Ariz. 39{6, 626 P2d 126 (1981), the court he_ld, “Actual
tender becomes unnécessary wheré it would have Eeen a futile aét,' aé hevre,
where appelle;es could not concurrently teﬁder performance by ooﬁveying
thé deéd since no house had yet béeﬁ constructed.” This isa basic rulé of

contract law. Futher, this was never an issue in the underlying case, at trial

~ or at the Court of Appeals.

11,



II. THE COURT ERRED IN FINDING THAT THE
APPELLANTS’ CLAIMS AGAINST THE MCNAIR LAW
FIRM ARE BARRED BY COLLATERAL ESTOPPEAL.

The Summary Judgment Order fouﬁd that, Mr. Lemons is somehow
| collateral estopped from pursuing th¢ McNair Law Firm for their negligence
in the underlying Cé_se._JUdge Stroman, in rendering his order in the Motipn
~ to Reconsider, found that it would make little scene for a real eétate
commission to be eémed on a céritract of sale, in‘which the purchaser adrﬁits
he never «intehded to go through with the contract he signed.(R. pp. 400) In
fact Judge Stroman found that Mr. Hyatt"s_ conduc£ waé f‘fraudulent”. (R. Pp-
400) Clearly,- reading Judge Stroman; order, Scott Lemons had a very viablé
- case against .Mr. Hyatt, not only for breach of contraét, but also-for" fraud.
The South Carolina Court of Appeals, in reviewing Judge Stromans order,
confirmed it as mo.di-ﬁed. The Court of Appeals never mentioned Judge
: Stroméns use of the>“nu‘H and void” terminology. The Cohﬁ of Appeals
based its decision on the fact that Mr. Hyatt did not fit the déﬁnition _ofA a
'_réady, willing and able buyer, due to his unwillingness to go through with
the contract.

Further, the Summary Judgment Order fails to recognize that Mr.

12.



Lemon’s causé of action against Mr. Hyatt, was lost prior to any of the
activities mentioned in the Summary Judgment Order regafding the ap.pe}al.
These issues would be non-existent? had McNair Law Firm not settled their
client’s case without hlS knowledge, lied to him about the meaning df the
release he signed, all to protect their interest in an unrelated business deal in
which they had a conflict with Mr. Lemons at the time.

The Summary Judgment Order claiming that Lemons is collatéral

' .

‘estopped from pursuing a legal malpractice action against the McNair Law

Firm based on a misinterpretation of the ruling on the Motion to Reconsider
in the underlying case, which was. not adopted by the South Carolina Court

of Appégls, is clearly in error. Both the Order of Reconsideration, and the

| Court of Appeals opinion regarding that Order, shows that both Courts felt

thét_there was actionable behavior on behalf of Mr. Hyatt as towards Scott
Lemons, in both contract and fraud. The Summary Judgment ruling
misinterpreted the law of Collateral Estoppeal, as Well as the ‘underlying

Orders.

13.



III. THE COURT ERRED IN FINDING THAT THE MCNAIR
P LAW FIRM CAN LIE TO ITS CLIENTS ABOUT A
DOCUMENT, AND THEN RELY ON THAT DOCUMENT AS
- PROTECTION BY RELEASE OR RATIFICATION.

The Summary Judgment Ordver- also ﬁnds that Mr. Lemon’s cléims fail
based on Mr. Lemon’s signi'ng a mutual release and. accepting money in the
undérlying~ case, and finds that signing of the release aﬁd acceptiﬁg thek
money was a ratification of thét claim. Ratification has three elements: 1)
acceptance of benefits 2)7 full knowledge of facts 3) afﬁrmative eiection.
Lincoln v. Aetna Cas. & Surety Co. -300 S.C. 88,386 S.E.2d 801 (Ct
App 1 989) It is clear from facts taken in the light most favorable to
Lemons, that he d1d not have full knowledge of the facts of the Release. Mr.
Lemons testified that his lawyer from McNalr Law Firm lied to him about
the conténté of the release. |

. The Summary Judgment Order found that Lémons did not challenge
findings that the case against Hyatt settled for $5,000. In fac.t, aé to Hyatt; It
had se'tﬂed. ~ Crowley V. Harvey & Battey 237 S.C. 68, 488, SE2d =
334(1 997)‘ sets out that if a cl-ile.nt signs a release based on negligent advice
from his attorney, althougl;l he cannot cdllaterally attack fhe Release as to £he
third party, he can maintain a malpractice against his attorney, and is

14.
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- allowed to keep the proceeds from that underlying matter in an effort to

miﬁgate hi's damages.

In this case, Mr. Lemons clalms the McNair Law Firm, lied to him, by
advising him that the Mutual Release was only releasihg the earnest money ,
in this matter, and that it did not stdp .his lawsuit against Mr. Hyatt fo_r:
damages from moving forward. Based on that advice,-Mr.»' Lemohs signed
the Release.

| The Summary Judgment Order ﬁndihg that Lémon’s claims are

barred by Judicial Estoppeal is in error, because at the time Lemons took the

position in Court filings, that his case against Hyatt had been settled, they in

fact were settled as to Hyatt. Mr. Lemon’s sole remedy at that time was

* against his attorney. Crowley Id.

15.
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
" CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.
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AFFIRMED

Mark Wgstgil Hardee, of The Hardee Law F'irni, of 4

~ Columbia, for Appellants.

Robert E. Stepp,; Roland M. Franklin, Jr., and William
Hammond Jordan, all of Sowell Gray Stepp & Laffitte,
LLC, of Columbia, for.Respondent.

PER CURIAM: In this legal malpractice action, Appellants seek review of the
- circuit court's order granting summary judgment to Respondent. We affirm
- pursuant to Rule 220(b), SCACR, and the following authorities: Crowley v.



Harvey & Battey, P.A., 327 S.C. 68,70, 488 S.E.2d 334, 334-35 (1997) ("In South
Carolina, an attorney may-settle litigation on behalf of his client, and absent fraud
or mistake, such a settlement is binding on the client." (emphasis added) (citations
omitted)); Stiltner v. USAA Cas. Ins. Co., 395 S.C. 183, 191,717 S E.2d 74, 78
(Ct. App. 2011) ("One asserting ratification must establish thé following three
elements: (1) acceptance by the principal of the benefits of the agent's acts, (2) the
principal's full knowledge of the facts, and (3) circumstances or an affirmative
election demonstrating the principal's intent to accept the unauthorized ’
- arrangements."); Lincoln v. Aetna Cas. & Sur. Co., 300 S.C.-188, 191,386 S.E.2d
801, 803 (Ct. App. 1989) ("Ratification . . . means the express or implied adoption
and confirmation by one person of an act or contract performed or entered into in
his behalf by another who at the time assumed to act as his agent." (citation
omitted)); Restatement (Third) of Agency § 4.01(2) (2006) ("A person ratifies an
© act by (a) manifesting assent that the act shall affect the person's legal relations, or
(b) conduct that justifies a reasonable assumption that the person so consents."). .

AFFIRMED.

FEW, C.J., and SHORT and GEATHERS, JJ., concur.
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The Appellants’ petition this Court for a rehearing pursua.nt to SCACR
221 regarding its opinion filed March 19, 2014 in this matter.

The gréunds for the petition are.as follows:

1. The Court erred by 11ia1<ing findings of facts not in the light nﬁost |
favoraEle to the Appellgnt. | |

2.-The Court erred in finding that the Reépondent acfed fraudulenﬂy,
which then protects it from being sued.

) 3. The Court misapprehended Crowley v. Harvey & B’c'zfte.y é}?d

Lincoln v. Aetna Ins. Co. and erred in its interpretation and

application of those cases.



FACTS

[t is uncontested in this case that a partner with the Respondeht law
firm settled a case for his client, at a mediation, when_its client was not
present, and not had given the attorney authority to make such a éettlement.
There is also no e\’/idence‘in' the record, contesting the Appellant Scott
Lemons’ testimony that he was summéned fo the R_esﬁondent McNair‘ Law
Firm, to sign}what hé was told was é~relinquishment of escrow fun.ds. (Rpp.
-210'—213,- Supv. Rpp.‘7—12;.Rpp. 214-221, Rpp 295; Sup. Rpp. 13-15; Sup.
Rpp. 15-16, Rpp. 233) It wasﬁ’t until soﬁqetime later that he discovered that
it was a full and final settlement of litigation that he and his attorney, a

partner with the Respondent law firm, had valued at 1.5 million dollars. |
ISSUES

1. The Court erred by making findings of facts not in the light most
favorable to the Appellant.
2. The Court erred in finding that the Respondent acted fraudulently,

which then protects it from being sued: -



3. The Court misapprehended Crowley v. Harvey & Battey.and
Lincoln v. Aetna Ins. Co. and erred in its interpretation and

application of those cases.

Nowlhere in the Complaint does the Petitioner allege that the advice
given to him by the_Respoﬁdent .to sign the settlemenf agreement was
- fraudulent, and the Respondent 1aw firm has never alleged or argued that the
advice was fraudulent. The Trial Co_urt found .that this case was barred by
ratification, but made no'ﬁnding of any ﬁ'a;udulent'act, alleged or proven, by
the Respondent law firm. However, this Com’t, reviewing this case de‘cide'd
Cat Summary Judgment, for the first time'foﬁnd that the Respondeﬁt law firm
acted fraudulently in this matter, and en‘oneoﬁsly concluded that this
fraudulent Behavior profects‘the Resbondent from being sued in this matter.
This Court erred in finding that this case is outsidé the settled case law in
South Carohn‘a that a client is bpundv by the actions of his attorney, ‘and of
the sound public policy of finality ijUdgmems.

South Carolina has a strong public policy of finality of judgments,
even upholdingjﬁdgments involving intrinsic fraud. (see Chewing v. Ford

Motor Comp. 354. S.C. 72, 86, 579 S.E.2d 605, 316 (2003)

5



SRCP 41 sets out the requirements for a final settlemént between parties,
including .that a case 1s deemed settléd upon thg parties signing a written
agreement :wh-ich clearly sets out the settlement terms.

In thé case at hand, Mr. Lemons did sign such a settlement agreement. |
He 1s now claiining his signature was based on the Wrongful advice ffom the
'Resprondent law firm. It is well settled law in Soﬁth Carolina that his only
recourse in such a matter would be to accept the benefits of the agreement,
n an effort to mitigate his damages, and bring a suit against his attomevy for
_ 1ﬁalpracticeq(CrowZéy V. Harvéy & Battey 237 S.C. 68, 488, S.E.Zd
334(]997),’ Shelton v Bréssaﬁt 3128.C. 183, 439 S.E.2d 833(1993); Poore
v. Poore 105 S.C. 206 89 S.E.2d 569 (1916); Arnold v. Yarbrough 281 S.C.
570 3]6S.IE.2d4](.5(ct.ap.]984) |
The_Supreme Court ofSouth Carolina has madé it véry clear that “if the
attoméy has an appeafance of.aut’hority to confess or consént to judgment, it
1S Ql‘dina_ry binding and conclusive on.the clienf,< notwithstanding én actual
lack of authority unknown to the courtor the op’posing.‘party. The sole
ren.lledy in such a case being against the attorney’; (Lord Jeff an'-tzing % AMz'Hs
2818.C. 374,377, 315 S.E.2d 37’7,379(ct.ap.19-74) (see also Cro-wle.y dt

335)



As stated above, there is no ailegation of even intrinsic fra’ud in this
matter, and certainly not extrinsic fraud, which would have been the only
way Mr. Lemons would have been able to a‘;taCk the settllem.ent he agreed to
based on his attofney"s advice. Mr. Lemons’ sole remedy was to accept the
be'ne:ﬁts of the settlement, upon learning of the true facts of this case, and
bring the action that he has currently has bfought against the Respondent law
firm.

Ratification has three elements 1. Acceptance Qf benefits. 2. Full
knowledge of facts. 3. Affirmative electioﬁ. (Lincoln v. Aetna Causality Ins.
Comp. 300 S.C. 88, 386 S.E.2d 801 (ct. ap.»]989) There is at least a questién
of fact as.to whether or not Mr. Lemons had full knowlevdge of the facts
befbre signing the settlement agreement and accepts fhe beneﬁt_s.

Therefore, this Co:urt. is in error finding thatAhe_ is estopped in this
matter by ratification. The contradicted teétimony by Mr. Lemons, is that ﬁe
did nét have knowledge of the facts prior to signir.lg‘ the settlement
~ document. Once the settlement document was signed, South Caroliluas
public policy of finality of judgments, made it futile for Mr Lemons fo
étta;k fhe judgment. By gcCepting the benefits of the settlemen@ and.s.eekling
ju_diéial enforcement, the ruling in meley makes it very clear that this'did

not constitute ratification.



CONCLUSION

Based on the above the, Respondent would pray that this Court

reconsider its opinion in this matter, grant a rehearing, and reverse its’

decision, and remand this case for further proceedings.

April 3,2014

Respectfully submitted,

MarlcW. Hardee
2231 Devine St Suite 202
. Columbia, SC 29205

' (803)799-0905
Attorney for Appellants -
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The South Carolina Court of Appeals

Scott Lemons and Gold Coast-Resorts, LLC, Appellants,
V. : . Volow el
The M_CN air Law Fifm, P.A, Respondent.

Appellate Case No. 2012-213156

ORDER

- After careful consideration of the petition for rehearing, the Court is unable to
discover any material fact or principle of law that has been either overlooked or
disregarded, and hence, there is no baS1s for granting a rehearing. Accordingly, the

petition for rehearing is denied.
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Colurhbia, South Carolina

cc:
Mark Weston Hardee, Esquire
Robert E. Stepp, Esquire

William Hammond Jordan, Esquire
Roland M. Franklin, Jr., Esquire
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