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IN THE COURT OF GENERAL SESSIONS
YORK COUNTY, SOUTH CAROLINA

SOUTH CAROLINA

VERSUS

DONNIE MACK HAGINS, DEFENDANT

CASE NUMBER: 2007-GS5-46-0464-465

HEARD ON MONDAY, APRIL 2, 2007.
BEFORE THE HONORABLE JOHN C. HAYES, TIII.

APPEARANCES:

E. B. SPRINGS, IV

YORK COUNTY SOLICITOR'S OFFICE
1675 YORK HIGHWAY

YORK, SC 29745

REPRESENTING THE STATE

MELISSA INZERILLO
PUBLIC DEFENDER OFFICE
POST OFFICE BOX 681
YORK, SC 29745
REPRESENTING MR. HAGINS

REPORTED BY: JANET M. RICH
CIRCUIT COURT REPORTER
1992 DOWNEY STREET
ROCK HILL, SC 29732
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MR. SPRINGS: YOUR HONOR, THIS WAS TO BE
OUR TRIAL TO START AT THIS TIME. THIS IS THE STATE
VERSUS DONNIE MACK HAGINS, TWO CHARGES HERE,
DISTRIBUTION OF COCAINE BASE ALSO KNOWN AS CRACK
COCAINE ON 2007-GS-46-465. IT WILL BE A THIRD
OFFENSE. THE FIRST TWO ARE SIMPLE POSSESSION OF
MARIJUANA. ALONG WITH THAT CASE IS DISTRIBUTION OF
THAT SAME COCAINE BASE WITHIN PROXIMITY OF A PUBLIC
PARK AND THAT'S ON NUMBER 2007-GS-46-464. MR. HAGINS
STANDS NEXT TO HIS ATTORNEY MELISSA INZERTLLO. HE IS
PLEADING GUILTY STRAIGHT UP WITH NO DEALS. |

THE COURT: MR. HAGINS, HOW OLD ARE YOU?

MR. HAGINS: I'M 19, SIR.

THE COURT: YOU ARE REPRESENTED BY

MS. INZERILLO? '

MR. HAGINS: YES, MA'AM. YES, SIR.

THE COURT: SATISFIED WITH HER SERVICES?

MR. HAGINS: YES, SIR.

THE COURT: YOU ARE CHARGED WITH
DISTRIBUTION OF CRACK COCAINE WITHIN ONE HALF MILE OF
A PARK OR SCHOOL. THIS CARRIES FROM 10 TO 15 YEARS.
IN JAIL ANDlA.fINE OF NOT LESS THAN slo,ooo. IT IS A
FELONY AND IT IS A SERIOUS OFFENSE. A SERIOUS
OFFENSE IS THE TYPE OF OFFENSE WHICH IF YOUR LIFETIME

YOU RECEIVE THREE SERIOUS OR A COMBINATION OF Tl:IREE
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SERIOUS AND MOST SERIOUS OFFENSES YOU'LL BE SUBJECT
TO BEING INCARCERATED FOR LIFE WITHOUT THE
POSSIBILITY OF EVER BEING PAROLED, THAT IS A TRUE
LIFE SENTENCE, DO YOU UNDERSTAND THAT?

MR. HAGINS: YES, SIR.

THE COURT: YOU ARE ALSO CHARGED WITH
DISTRIBUTION OF CRACK COCAINE AND THAT IS YOUR THIRD
DRUG OFFENSE. IT WOULD CARRY 15 TO 30 YEARS AND A
FINE OF NOT MORE THAN $50,000. 'IT DOES NOTIALLOW'FOR
ANY PROBATION OR SUSPENDED SENTENCE. IT IS A FELONY
AND IT IS A SERIOUS OFFENSE. YOU UNDERSTAND WHAT YOU
ARE CHARGED WITH -- I MEAN YOU UNDERSTAND THE
POTENTIAL PENALTY ON THAT?

MR. HAGINS: YES, SIR.

THE COURT: IT'S ALLEGED THAT IN THESE

INDICTMENTS THAT ON OR ABOUT OCTOBER 14, 2006, YOU

DID DISTRIBUTE --
MR. HAGINS: YES, SIR.
THE COURT: -- CRACK COCAINE IN VIOLATION
OF THE LAWS OF THIS STATE. )
THE SECOND INDICTMENT ALLEGES THAT
THAT HAPPENED WITHIN ONE HALF MILE OF GALILEAN PARK
HERE IN YORK, BOTH OF THESE ARE ALLEGED IN YORK

COUNTY, AND BOTH ARE ALLEGED TO HAVE BEEN IN

VIOLATION OF THE LAWS OF THIS STATE. DO YOU
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UNDERSTAND THOSE TWO CHARGES?

MR. HAGINS: YES, SIR. .

THE COURT: HOW DO'YQU;P;EAD.TO
DISTRIBUTION OF CRACK COCAINE?

MR. HAGINS: GUILTY..

THE COURT: HOW DO YOU PLEAD TO HAVING
DONE THAT WITHIN A HALF MILE OfEGALILEAN PARK?

MR. HAGINS: GUILTY.

THE COURT: ANYBODY MAKE ANY PROMISE OR
THREATS TO CAUSE YOU TODAY TO ENTER YOUR PLEAS OF
GUILT TO THESE cHARGEs? |

MR. HAGINS: NO, SIR.

THE COURT: ARE YOU, TODAY UNDER THE
INFLUENCE OF ANYTHING THAT WOULD CAUSE YOU TO BE
INTOXICATED? |

MR. HAGINS: NO, siR.

THE COURT: ARE.YOU ENTERING YOUR PLEAS

TODAY‘TO THESE CHARGES, MR. HAGINS, FREELY AND

VOLUNTARILY?

MR. HAGINS: fES, SIR.

THE COURT: MR. HAGINS, YOU HAVE A RIGHT
TO A TRIAL BY JURY ON THESE CHARGES. YOU ARE |
PRESUMED INNOCENT OF THESE CHARGES UNTIL SUCH ?IME AS

THE STATE IS ABLE TO PROVE IF IT CAN YOUR GUILT

- BEYOND A REASONABLE DOUBT. AS TO THE CHARGES YOU
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HAVE A RIGHT TO REMAIN SILENT, THE RIGHT TO CONFRONT
THE WITNESSES AGAINST YOU, AND YOU HAVE THE RIGHT TO
HAVE YOUR WITNESSES MADE TO COME TO COURT TO TESTIFY
ON YOUR BEHALF FOR YOU. DO YOU UNDERSTAND YOU HAVE
THESE RIGHTS?

MR. HAGINS: YES, SIR.

THE COURT: DO YOU HAVE ANY QUESTIONS
ABOUT THEM?

MR. HAGINS: NO, SIR.

THE COURT: I ADVISE YOU THAT BY ENTERING
PLEAS OF GUILT TO THESE CHARGES THAT AS TO THESE
CHARGES YOU ARE GIVING UP THESE RIGHTS AND YOU ARE
ALSO GIVING UP ANY DEFENSE YOU MIGHT HAVE TO THE
CHARGES, DO YOU UNDERSTAND THAT?

MR. HAGINS: YES, SIR. |

THE COURT: KNOWING ALL THOSE THINGS I ASK

AGAIN, HOW DO YOU PLEAD TO DISTRIBUTION OF CRACK

" COCAINE?

MR. HAGINS: GUILTY.

THE COURT: HOW DO YOU PLEAD TO HAVING
DONE THAT WITHIN ONE HALF MILE OF GALILEAN PARK?

MR. HAGINS: GUILTY. |

THE COURT: ALL RIGHT. I'M GOING TO ASK

YOU TO LISTEN WHILE I'M GIVEN YOUR RECORD AND THE

FACTS.
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MR. SPRINGS: YES, YOUR HONOR. HIS PRIOR
RECORD IS A FAILURE TO STOP FOR A BLUE LIGHT OR SIREN
IN 2006. THIS HAPPENED SHORTLY AFTER HE GOT OUT OF

PRISON ON THAT CHARGE. HE GOT A SIMPLE POSSESSION OF

'MARIJUANA IN 2005 AND WE GOT A SIMPLE POSSESéION OF

MARIJUANA IN 2006. I'VE ASKED OUR COURT REPORTER TO
MARK CERTIFIED CO?IES OF THOSE AS COURT'S EXHIBITS
AND I'D LIKE TO MAKE .THEM PART OF_THE RECORD FOR THIS
REASON: THE FIRST ONE HE PLEAD GUILTY HE DID NOT
HAVE AN ATTORNEY AND HE PAID A FINE AND I'D LIKE FOR
THEICIRCUMSTANCES OF.THAT NQN—REPRESENTED GUILTY PLEA
TO BE SHOWN»ON THE RECORD.. AND ON THE SECOND ONE, HE
WAS HERE IN THE COURT OF GENERAL SESSIQNS AND HE
PLEAD GUILTY TO TIME SERVED; HE bID NOT HAVE Aﬁ
ATTORNEY WITH HIM AND I WANTED THIS TO BE PART OF THE
RECORD AS WELL TO SHOW THE CIRCUMSTANEES-OF THAT
NON-REPRESENTED PLEA. THE FACTS WOULD BE --

THE COURT: LET ME ASK, MS. INZERILLO, YOU
DON'T CHALLENGE THE ENHANCEMENT DO YOU OR DO YOQU?

MS. INZERILLO: NO, YOUR HONOR. MY OFFICE
CONTACTED THE CITY COURT. IN YORK TO VERIFY THE CHARGE
THAT WAS_DONE THERE AND IT WAS OUR UNDERSTANDING THAT
Hg PAID THE FINE AND NEVER WENT TO JAIL.

THE COURT: HOW ABOUT THE SECOND ONE?

- MS. INZERILLO: NQ, YOUR HONOR. IT
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APPEARS FROM THE PAPERWORK THAT IT WAS DONE IN
CIRCUIT COURT AND WAS SIGNED PRO SE BY MR. HAGINS.
THE COURT: ALL RIGHT.
MR. SPRINGS: MAY IT PLEASE THE COURT. ON

OCTOBER 14 OF LAST YEAR, THAT'S A SATURDAY AFTERNOON,
THE NARCOTICS UNIT USED AN UNDERCOVER INFORMANT TO
SET UP A DRUG DEAL WITH MR. HAGINS. THEY SENT AN
INFORMANT TO MR. HAGINS' RESIDENCE AT 404 HICKORY
LANE, IN THE VALLEY NEIGHBORHOOD OF YORK, WHICH OF
COURSE IS IN YORK COUNTY. ABOUT MIDAFTERNOON, ABOUT
3:30, THE INFORMANT WENT OVER TO MR: HAGINS' HOUSE
AND MET WITH MR. HAGINS. THEY HAD CONVERSATION ABOUT
SOME OTHER OLD BUSINESS THEY HAD TOGETHER, TALKED
ABOUT FUTURE BUSINESS THEY WERE GOING TO BE DOING,
AND ABOUT HOW BIG THEIR BUSINESS WAS GOING TO GET.
THEY TALKED ABOUT GETTING PISTOLS FOR EACH OTHER AND
THEN THEY ACTUALLY DID A DRUG DEAL WHERE THE
INFORMANT GAVE MR. HAGINS $130 IN POLICE MONEY AND
RECEIVED BACK CRACK COCAINE COCAINE BASE FROM HIM.

THEY TOCK IT BACK TO THE POLICE, IT
WAS TURNED IN AND ANALYZED BY A CHEMIST, AND FOUND IN
FACT TO BE 1.26 GRAMS OF COCAINE BASE OTHERWISE KNOWN
AS CRACK COCAINE.

MR. HAGINS' HOUSE.THERE AT 404 HICKORY

LANE IS WITHIN ONE HALF MILE OF A PUBLIC PARK ON
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" GALILEAN ROAD. IT'S COMMONLY KNOWN AS GALILEAN PARK.

I BELIEVE IS THE OFFICIAL NAME IS WOODED VALLEY PARK
OR VICE VERSA?
THE OFFICER: .YES, SIR.
MR. SPRINGS: THE OFFICIAL NAME IS WOODED
VALLEY PARK BUT IT'S COMMONLY KNOWN TO THE .
NEIGHBORHOOD AS GALILEAN PARK. IT IS A PUBLIC PARK.
THE COURT: ALL RIGHT. WOODED VALLEY?
MR. SPRINGS: WOODED VALLEY.

THE COURT: DO YOU CONSENT TO ME ADDING

- THAT TO THE INDICTMENT, MS. INZERILLO?

MS. INZERILLO: YES, YOUR HONOR.

THE COURT: WOODED VALLEY PARK ALSO KNOWN

AS GALILEAN PARK.

MR. SPRINGS; YES, SIR. .

THE COURT: &OW, MS. INZERILLO, I'LL BE
GLAD TO_HEAR FROM YOU AND THEN MR. HAGINS.

MS. INZERILLO: THANK YOU, YOUR HONOR.
MAY IT PLEASE THE COURT.

YOUR HONQR, AS MR. HAGINé INDICATED,

HE IS 1% YEARS OLD. IN SPEAKING WITH FAMILY MEMBERS

REGARDING THIS CASE HIS GRANDMOTHER TELLS ME THAT HE
WAS CONTINUING TO GO TO SCHOOL TO GET HIS DIPLOMA OR

HIS GED. HE, BY ALL ACCOUNTS,IGENERALLY IS A VERY,

NOT ONLY GOOD YOUNG MAN, BUT GOOD FAMILY MEMBER
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WITHIN THE FAMILY. HE HAS HAD SOME RUN-INS WITH THE
LAW WHICH WE DO NOT -DENY. HE HAS HAD TWO PRIOR DRUG
OFFENSES BUT THOSE DRUG OFFENSES ARE SIMPLE
POSSESSION OF MARIJUANAS, FOﬁ ONE HE RECEIVED A FINE
WHICH HE PAID AND, FOR THE SECOND ONE HE RECEIVED A
TIME SERVED SENTENCE, SO MR.-HAGINS HAS SPENT NO
EXTENSIVE TIME IN JAIL AS WOULD BE REQUIRED UNDER
THIS CHARGE.

MR. HAGINS' DECISION TO TAKE'fHIS TO
TRIAL WAS BASED PRIMARILY ON THE EVIDENCE AS WE HAD
IT PRESENTED TO US BY THE STATE. THERE WERE SOME
SERTIOUS QUESTIONS AS TO THE IDENTITY OF THE PERSON
WHO SOLD THE CRACK INITIALLY. THE CONFIDENTIAL
INFORMANT DURING THE DEAL AND ON THE SCENE ACTUALLY
IDENTIFIED MR. HAGINS HAS FATHER WHO ALSO‘RESIDED AT
THE RESIDENCE AS THE PERSON WHO SOLD THE CRACK. WE
FOUND OUT THROUGH MR. SPRINGS LAST WEEK THAT A THIRD
PERSON WAS GOING Tb BE BROUGHT IN BY THE STATE TO
POSITIVELY IDENTIFY MR. HAGINS AS THE PERSON WHO SOLD
THE CRACK. ALL CF THIS WEIGHED HEAVILY ON MR.

HAGINS' MIND AND INFLUENCED HIS DECISION TC PLEAD

BEFORE YOUR HONOR TODAY WITHOUT ANY BENEFIT OF

NEGOTIATION OR RECOMMENDATIONS.

I WOULD SAY EVEN MORE OF AN INFLUENCE

ON MR. HAGINS, YOUR HONOR, HAS BEEN HIS FAMILY. THEY
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CAME HERE TODAY.. THEY'VE BEEN IN CONTACT WITH ME.
HIS AUNT AND UNCLE STAND HERE BEFORE YOU AND THEN
SEVERAL FAMILY MEMBERS ARE IN THE_GALLERY_LOOKING ON
INCLUDING HIS.,GRANDMOTHER WHO HAS HAD CONTACT WITH
OUR OFFICE. I CAN HONESTLY TELL YOUR HONOR I HAVE
NOT SEEN A YOUNG MAN MORE‘IN TUNE AND IN CONTACT WITH
HIS FAMILY ASIMR. HAGINS IS. HIS FAMILY CAME HERE
TODAY UNDERSTANDING THE.IMPLICATIONS OF ﬁOSING AT
TRIAL AS WELL AS PLEADING AND ASKED ME TO CONVEY TO
MR. HAGINS THEIR WISH THAT Hﬁ CONSIDER A PLEA IN THIS
CASE DUE TO HIS AGE,»DQE TO THE FACTUAL .
CIRCUMSTANCES, AND NOW THE WITNESSES PRESENTED BY THE
STATE.

MR. HAGINS GAVE IMMEDIATE DEFERENCE TO
HIS AUNT AND UNCLE, TO HIS GRANDMOTHER, IN A WAY THAT
I CAN TELL YOU FOR AS LONG AS-I'VE'DONE THIS, I HAVE
NEVER SEEN. IT IS MORE THAN APPARENT TO ME THAT THIS
IS A VERY STRONG, VERY CLOSE KNIT FAMILY. THIS IS A
FAMILY WHO CARES A GREAT DEAL ABOUT MR. HAGINS, WHO
IS NOT WILLING TO MAKE EXCUSES FOR HIM, WHO REQUIRE
HIM, I DQ BELIEVE, TO“STEP U? AND TAKE RESPONSIBILITg
WHEN HE'S DONE WRONGC BUT LOVE HiM'ENQUGH TO HELP HIM

STAY STRONG IN LIGHT OF THE PUNISHMENT THAT HE WILﬁ

.

RECEIVE IN THIS CASE.

YOUR HONOR, I'M ASKING, MR. HAGINS IS
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ASKING, THAT HE RECEIVE THE MINIMUM SENTENCE IN THIS
CASE. I BELIEVE IN SPEAKING WITH THE FAMILY AND IN
MY OWN DEALINGS WITH MR. HAGINS THAT 15 YEARS WOULD
BE SUEFICIENf. HE IS A GOOD YOUNG MAN. HE'S HAD A
PROBLEM. WITH DRUGS IN THE PAST, MAINLY THROUGH USING.
15 YEARS IN THE PRISON SYSTEM WILL GIVE HIM MEANS TO
TAKE CLASSES TO OVERCOME THAT ADDICTION. HE IS A
YOUNG MAN THAT IS REMARKABLY CLEAR SIGHTED
CONSIDERING HOW IT MAY APPEAR ON PAPER THROUGH HIS

RECORD AND HE HAS THE SUPPORT, STRONG SUPPORT OF A

-FAMILY THE LIKES OF WHICH I HAVE NEVER SEEN.

YOUR HONOR, IN ADDITION TO MY REQUEST

THAT HE BE SHOWN MERCY AND GET 15 YEARS, HIS UNCLE
AND AUNT WISH TO ADDRESS THE COURT IF YOU WOULD
LIKE.

THE COURT: CERTAINLY BE GLAD TO, JUST
IDENTIFY YOURSELVES AND STEP FORWARD. YES, MA'AM.

MS. MCCLAIN: MY NAME IS EARLENE MCCLAIN
AND I AM THE ONE, I TEACH SCHOOL AT KINARD ELEMENTARY
AND I AM THE ONE THAT MADE SURE HE GOT TO SCHOOL,
BACK AND FORTH TO SCHOOL, AND I JUST, YOU KNOW, HE
WAS SO SENSITIVE WHEN I WAS TALKING TO HIM ABOUT
EVERYTHING AND HE WAS TRYING TO TAKE EVERYTHING INTO
CONSIDERATION, BUT WHAT I, WHAT HURT ME THE MOST IS

HIM AND AIS SISTERS AND BROTHERS WAS LEFT WHEN THEY .

1
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WAS BABIES AND I JUST THANK GOD FOR HIS GRANDMOTHER
TO TAKE THEM IN AND RAISE THEM. HE HAVE A TWIN

SISTER SITTING BACK THERE TOO AND I JUST. FEEL. LIKE HE

' GOT INTO THE WRONG ENVIRONMENT. BUT RIGHT NOW .IF YOU

WOULD TAKE MERCY ON HIM I FEEL LIKE I COULD.MAKE A

DIFFERENCE IN HIS LIFE JUST, ALONG WITH.HIS

"GRANDMOTHER, BUT BECAUSE I HAVE BEEN COMMUNICATING

WITH HIM, TRYING TO GET HiM TO -SCHOOL, TO GO ON,
BECAUSE HE IS AN A/B HONOR ROLL STUDENT. IT'S
NOTHING THAT HE FAILED TO-REALIZE THAT HE'S DONE 
WRONG, - HE KNOW THIS, AND YOUR HONOR, I JUST FEEL LIKE

IF YOU WOULD GIVE HIM, YOU KNOW, SOMETIMES JAIL IS

NOT REALLY THE ISSUE, YOU KNOW. IT'S GETTING THESE

KIDS OFF THE STREET IN THE VALLEY COMMUNITY. I FEEL
LIKE IF YOU HAD SOMEWHERE TO PUT HIM TO HELP SO I
COULD HELP HIM. I KNOW I COULD; NO DOUBT ABOUT IT
AND I DEAL WITH HIM FOR 25 YEARS.. QOU KNOW, I SEEN
HIM RAISED fROM A BABY AND LIKE I SAY, HE, HE JUST
GOT INTO THEfWRONG ENVIRONMENT AND THE ONES WHO HE
THQUGHT WAS HIS FRIENDS, THEY WASN'T -HIS FRIENDS

REALLY, THEY REALLY WASN'T, AND THOSE ARE SOME OF THE

- THINGS THAT I'WAS TRYING TO POINT OUT TO_HIM BECAUSE

YOU SEE HOW, YOU SITTING ON THE INSIDE LOOKING ouT
YOU CAN SEE THESE THINGS HAPPENING BUT WHEN YOU GO 'IN

AND TELL THEM, YOU KNOW, A YOUNG PERSON IS NOT GOING
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TO LISTEN. I'VE BEEN THERE BEFORE.V BUT RIGHT NOW AS
I STAND HERE TODAY I'M ASKING YOU FOR YOUR MERCY TO
PLEASE SENTENCE HIM TO AT LEAST, AS LEAST AS YOU CAN,
AS LEAST AS YOU CAN GIVE HIM, AND I WILL LIKE I SAY,
I WANT TO SEE HIM MAKE SOMETHING OUT OF HIS SELF. I
REALLY DO. THANK YOU.

THE COURT: YEé, MA'AM. THANK YOU. YES,
SIR, YOUR NAME

MR._MCCLAIN: YES, SIR. MY NAME IS
REVEREND MCCLAIN, WILLIAM MCCLAIN. I CONTINUQUSLY
COMES AND DEAL WITH DONNIE. I'M A VOLUNTEER MINISTER
OF THE MOSS JUSTICE. I VOLUNTEER MINISTER TO THE
NURSING HOMES. I GO OUT INTC THE OLDlMCCLAIN'S
BARBER SHOP, MAINLY MOSTLY DEALING WITH THE BARBER
SHOP IS NOT CUTTING HAIR, IT'S DEALING WITH PEOPLE
THAT HAS BEEN LOST OUT INTO THE WORLD OF SIN BUT THEY
CAN BE SAVED BY THE GRACE OF GOD. DONNIE IS A STRONG
MAN OF THE CLOTH AND IT'S TO THE POINT TO WHERE A LOT
OF TIMES WE GET INVOLVED IN SITUATIONS TO WHERE WE
NEGLECT THE WHAT SAYTH THE LORD, AND THERE ARE TIMES

WHERE YOU GET INTO THIS ENVIRONMENT YOU DON'T SEE

BECAUSE YOU ARE IN BUT AS A CHRISTIANAOR ANOTHER TYPE

PERSON STANDS OUT, LOOKS IN, THOSE ARE THE ONES THAT
REALLY NEED HELP. YES, DONNIE IS A STRONG MINDED

MAN. DONNIE IS STRONG INTO THE WORD OF GOD. DONNIE

13
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CAN DO BETTER. IT'S JUST THAT HE WAS AT THE WRONG
PLACE AT THE WRONG TIME. THERE ARE SO MANY TIMES
THAT HE HAS BEEN SHOULD I SAY LEAD BY THE- WRONG

PEOPLE, WANT TO BE SOMEBODY WHO HE'S REALLY NOT, 1IF

.YOU WQULD JUST ONLY TAKE CONSIDERATION AND GIVE HIM

'THE LEAST THEN IT WOULD MAKE A DIFFERENCE NOT ONLY.IN

HIS LIFE BUT HIS SISTERS AND BROTHER'S LIFE. SO I
SAY IF YOU WOULD JUST GIVE HIM THE LEAST.

THE COURT: THANK YOU, SIR.

MR. MCCLAIN: THANK YOU.

THE COURT: MR. HAGINS, ANYTHING YOU WANT
TO SAY?

MR. HAGINS: LIKE MY FAMILY SAY, I WAS
TRYING TO BE SOMEBODY THAT I WASN'T. I PLAYED FOR
YORK COMPREHENSIVE HIGH SCHOOL. I PLAYED BALL ALL MY
LIFE AND I WAS A/B HONOR ROLL STUDENT AND I WAS
TRYING TO BE SOMEBODY THAT I WASN'T AND I WAS IN THE
WRONG PLACE AT THE WRONG TIME AND I GOT CAUGHT UP IN
SOME OF THINGS THAT T WASN'T SUPPOSED TO BE A PART OF
AND I LET THE, I LET OTHERS INFLUENCE MY MIND THAT
WERE WRONG WHEN I WAS KNOWING IT WAS WRONG. BUT I
JUST ASK YOU THAT YOU HAVE MERCY ON ME THIS: MORNING.

A THE COURT: ALL RIGHT. THE SENTENCE ON

THE DISTRIBUTION IS FOR 15 YEARS, THAT'S THE MINIMUM

YOU CAN GET, AND THE PROXIMITY IS 10 YEARS AND THAT'S
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TO RUN CONCURRENT. SO IT'S 10 YEARS AND A FINE OF

$10,000, I'M SUSPENDING THAT JUST TO 10 YEARS SO YOU

DON'T HAVE TO PAY THE FINE. YOU UNDERSTAND ALL THAT?

MR.

THE

MS.

MR.

HAGINS: 15 YEARS?
COURT: YES, SIR. THANK, YOU.
INZERILLO: THANK YQOU, YOUR HONOR.

SPRINGS: THANK YOU, YOUR HONOR.
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I, JANET RICH, OFFICIAL COURT REPORTER FOR
THE SIXTEENTH CIRCUIT OF THE STATE OF SOUTH CAROLINA,
DO HEREBY CERTIFY THAT THE FORGOING IS A TRUE,
ACCURATE, AND COMPLETE TRANSCRIPT OF RECORD OF ALL
THE PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN THE
TRIAL OF THE CAPTIONED CASE, RELATIVE TO APPEAL, IN
THE CIRCUIT COURT FOR YORK COUNTY, SOUTH CAROLINA, ON
THE 2 DAY OF APRIL 2007.

. I DO FURTHER CERTIFY THAT I AM NEITHER KIN,

COUNSEL, NOR INTEREST TO ANY PARTY HERETO.

Qe W (&b~

‘jA@ET M. RICH
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(b)  the result in each such Court to which you appealed:

.

iti.

(¢} the date of cach sucﬁ result:

i

ii.

iil.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such
results: - . . ’ | :

i.

i

i,

If you answered Ano@ to (7), state your reasons for not so appealing:

@ iy Aowns o me she war bl newer did

2.



10,

11

12,

13,
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(b)
()
State concisely the grounds on which you base your allegation that you arc being held in
custedy unlawfully:

@ _ SEE _Aached sheeT - INEppactive

& Assistanee—tCoipcel; SHbECT JARHER
© Turistdiction

Stare concisely and in the same order the facts which support each of the grounds set nut
in (10%: ‘ . '

@ _SEE Aftached sheeT

®)
(e
Prior to this applicatibn have you filed with respect to this conviction:

(a) any petitiun in a State Court under South Carolina Law? O
(b) 'any petition in State or Federal Courts for habeas corpus or post-convictions

relief? Mo
(¢)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specitied in (8)? : MNo

(d)  any other petitions, motions or applications in this or any other Court? )
If you answered Ayes@ to any part of (12), list with respect to each petition, motion or
application: | A

(a) the épeciﬁc nature thereof:

i.

ii.

iii.

iv.
(b)  the name and location of the Court in which each was filed:

i

iii.
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14.

15,

1v.

(¢)  the disposition thereof:

il.

ii.

i~

iv,

(d)  the date of each such disposition:

ii.

iii.

iv.

(e} if known, citations of any written opinions or orders entered pursuant to each such -

disposition:

Has any ground set forth in (10} been previously presentéd to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?
No

If you answered “yes” to (14) identify:

(a)  which grounds have been prmemed: 4

i.

ii.

iii.

{b) the proceedings in which each grouhd was raised:

i,

ii.

iii.




16.

17.

18‘

21

If any ground set forth in (10) has not previously been presented to any Court, State ot
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented.

(a)
{b)
()

&nx_q APP!'.‘“H%

Were you represented by an sitomey at any titne during the course of: |

(a)
(b)
{c)
(d)

©

your arraignment and plea? ___wyg 5
. 14

your trial, if any?

your sentencing? yves
7
your appeal, if any, from the judgment of conviction or the imposition of

sentence? _

preparation, presentation or consideration of any pelitions, motions or applications

with respect to this conviction, which you filed? _

If you answered Ayes@ to one of more parts of (17), list:

(a)

ii.

iii,

(®)

i.

iii.

the name and address of each anomey who represented you:
] o : l !

;1 o [ é %P‘.

the proceedings at which each such attorney represented youw:

—ﬂl—@ﬂw od
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19.  State clearly the relief you seek in filing this application:.

_SEE AMached sherr

20.  Are yéu now under sentence from any other court that you have not challenged?

No

Revised 372003

STATE OF SOUTH CAROLINA )
’ | ) VERIFICATION
)

County of Yo rK

L_ Donnie Mack Haaine # 31596 beingdulyswom
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thercof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

-allegations therein set forth are true.

SWORN to ape'spbscribed before me this
day of F, ) .

LO S

Nothy Pubiic 7

My Commission Expires: A ‘_/ 3
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREQF

I, _D hi ‘s P ; hereby apply for leave to
proceed in this action without pRépayment of fees or costs or sccurity therefor. In support of my
application | declare under penalty of perjury that the following facts are true:

{1) ] am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty | am unable to pay the costs of said proceeding or give
secuwrity thereof.

. A&fcant 0

My Commission Expires: 3 //6 i 4
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS -
) - FOR THE 16TH JUDICIAL CIRCUIT |
COUNTY»OF YQRK ) Case No.: 2008-CP-46-0373
Donnie Mack Hagins, #315916, ) I~
) < m &
Applicant, ) Se¥ FEobn
) =op e
v. ) RETURN  Sfn =~ &
) Feo T4
State of South Carolina, ) '_2‘;3?"_':. - =
| ) P I
~ Respondent. ) © = 3 7
)

Respondent, making its Return to the application for post conviction relief (PCR) filed
January 30, 2008, would respectfully show this Court:
. '. |
Applicant is presently confined in the South Carolina Department of Coﬁectiohé
pursuant to orders of commitment of the York County Clerk of Cour't.__ Applicant was indicted
at the March 2007, term of the York County Grand Jury for Distribution of Crack Within
Proximity of a Public Park or Playground (2007-GS-46-0464) and Distribution of Crack
Cocaine (2007-GS46-0465). Melissa A. Inzerillo, Esquire, représent_ed_the Applicant. On
April 2, 2007, Applicant pled gullty as indicted. The Honorable John C. f;iayes, If,l, concurrently
sentenced him to ten (10) years for Distribut'ion‘ of Crack Within Proximity of é Public Park or
Playground and fifteen (15) yeafs for Distribution of Crack Cocaine. The Applicant did not
appeal his conviction or sentence.
Attached herewith and incorporatéd herein by reference are the records of the York
County Clerk of Court regarding the subject convictions, Applicant's records from the South

Carolina Departrﬁent of Corrections, and the guilty plea transcript.

i
Page 1 of 4



In his current application, Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. Ineffective assistance of counsel; and
2. Subject Matter Jurisdiction.
1.

In a PCR proceeding, the applicant bears the burden of establishing that he is entitled

to relief. C‘aprood v. State, 338 S.C. 103, 109, 525 S.E.2d 514, 517 (2000). - First, a PCR
applicant must show that his counsel's performance was deficient such that it falls below an

objective standard of reasonableness. Strickland v. Washington, 466 U.S. 668, 687, 104

S.Ct: 2052, 2064, 80 L.Ed.2d 674, 693 (1984); Alexander v. State, 303 S.C. 539, 541, 402
S.E.2d 484, 485 (1991). Under this prong, the court measures an attomey’s performance by
its "reasonableness under professional norms." Cheg_y- v. State, 300 S.C. 115 at 117, 386
S.E.2d 624 at 625 (1989), citing Strickland.

Second, an applicant must show there is a reasonable probability, but for counsel's

unprofessional errors, the result of the proceeding would have been different. Strickland, 466

U.S. at687, 104 S.Ct. at 2064, 80 L.Ed.2d at 693; Alexander, 303 S.C. at 541-42, 402 S.E.2d

at 485. The Courts presume that counsel rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment. Strickland, Id.
Applicant must overcome this presumption in order to receive relief. Cherry, Id.

| Where there has been a guilty plea, the applicant must prove prejudice by showing
that, but for counsel’'s errors, there is a reasonable probabi.lity he would not have pleaded

guilty and instead would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 59, 106

S.Ct. 366, 370, 88 L.Ed.2d 203, 210 (1985); Jordan v. State, 297 S.C. 52, 54, 374 S.E.2d

Page 2 of 4
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683, 684 (1988).' {In determining guilty plea issues, it |s proper to consider the ggilty plea
transcript as well as evidence at the PCR hearing. Harres v. Leeke, 282 S.C. 131, 133, 318
S.E.2d 360, 361 (1984). | |

Respondent submits that Applicant cannot satisfy either requirement of the Strickland
test. However, the allegation of ineffective assistance of couhsel probably raises questions of

fact that the record does not conclusivelyfrefute. Accordingly, Respondent requests an '

- evidentiary heafing to fully resolve this issue. See Sharperv. State, 279 S.C. 264:, 305S.E.2d
247 (1983). |
- V.
The App'lic,ant‘has claimed thai_ the trial court lacked subject matter jurisdiction. -

Subject matter jurisdiction is the power of a court to hear a particiular class of cases. See

- Statev. Gentry, 363 S.C. 93,610 S.E.2d 494 (2005); Dove v. Gold Kist, Inc., 314 8.C. 235,
| 442 S.E.2d 598 (1994). |

An Applicant may sti_ll challenge the subject matter jurisdiction of the trial court, and

such a claim is one that may be raised at ény time. See Brown v. State, 343 S.C. 342,.5{0
S.E.gd' 846 (2001), overruled ih part by M supra. However, “[clircuit courts obviously

" have subject maiterjurisdiction to try criminal matters.” Gentry, supra; 610 S.E.2d at 499;
See also S.C. Const. Art. V, § 7. Thus, the Appli_cant must present evidénce '!_hat his case
is of some class over which the circuit court does not have the authority to preside. The
Applicant’s cqnvi&ion involved a crjminal charQe in General SessionsCourt. Thus, the

| circuit court had subject matter jurisdiction. This allegation should;be.denied.

V.

- The State therefore requests that this Court convene an evidentiary héan’hg solely

Pége 3of4
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on the issue of ineffective assistance of counsel. As to all other allegations, the State

moves for summary dismissal pursuant to S.C. Code Ann. §17-27-70 on the basis that

there is no genuine issue of material fact which would necessitate an evidentiary hearing

‘and that those allegations should be dismissed as a matter of law.

Each and every allegation contained within the application not hereinbefore

expressly admitted, qﬁaliﬂed or explained is hereby denied.

WHEREFORE, having made its Return, the State requests that a hearing be held.

hA&% Zﬂg , 2008.

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attomey General

SALLEY W. ELLIOTT
Assistant Deputy Attomey General

ASHLEY A. McMAHAN -
Assistant Attorney General

ev=tedupch L iollbba o
ATTORNEYS RESPONDENT

Office of the Attomey General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

Page 4 of 4
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) :
) 2008-CP-46-0373
| .
DONNIE MACK HAGINS, )
) L
Applicant, ) < g CERE
) Lo
Vs ) AFFIDAVIT OF SERVICEﬁ@&»{AIIN ' _,,
) exi: i
STATE OF SOUTH CAROLINA, ) Lo = g
) Rg g
Respondent. ) 8L = n o
4 ) . @
1. [am an emplos}ee of the Respondent in the above-captioned action.
2. Regular communication by ma11 exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.
3 I have this day served a copy of the Return in the above-captioned matter on- the following

person(s) by depositing same in the United States mail, postage prepaid:

* . Marvin A. Hyatt, Jr., Esquire
1401 Ebenezer Rd.
Rock Hill, SC 29732

DATED this 22" day of May, 2008.
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b vORK COUNTY. SC

" ATTORNEY GENERAL

May 22, 2008

The Honorable David Hamilton
Clerk of Court, York County
Post Office Box 649

York SC 29745

Re:  Donnie Mack Hagins v. State of South Carolina
2008-CP-46-0373

Dear Mr. Hamilton:

Enclosed pléase find the original Return of the Respondent, in the above-captioned casc,
Donnie Mack Hagins v. State, for filing in your office. We are also sendmg you copies of the
following documents to accompany our Return:

1) PCR application

2) SCDC records

3) Clerk Records (York)
4) Guilty plea transcript

Sincerely, A -
Ashley A. ahan
Assistant Attorney General

AAM:cey

Enclosures

cc:  Marvin A. Hyatt, Jr., Esquire

Remeert C. DENNIS BUILDING » PosT OFFICE Box 11549 « CoLuMBIA, SC 29211-1549 ¢ TELEPHONE 803-734-3970 » FAcsiMiLe 803-253-6283




STATE OF SOUTH CAROLINA

: IN THE COURT OF COMMON PLEAS
COUNTY OF YORK

Donnie Mack Hagins, #315916 CASE NO.

l sl_..-‘

)
)
£ )
2)
S
)

[] Plaintiff : 2008-CP-46-0373

2083 Fint 2") AH S 5 |

V. ) 'MOTION AND ORDER INFORMATION
ORI N0 FORMAND COVER SHEET

State Of South Carolina i C & & Gb '
Bd Defendant. YORK COUHTY, SC
Plaintiff's Attorney: Defendant’s Attorney:
Marvin A. Hyatt, Jr., Bar No. ' Ashley A. McMahan, Bar No. 71 676
Address: _ ‘Address: ,
1401 Ebenezer Rd. Rock Hill, SC 29732 - PO Box 11549 Columbia, SC 29211-1549
phone: 803-328-1851 fax: 803-328-1356 phone: 803-734-3737 fax: 803-734-4113
e-mail: hyattlawfirm@comporium.net other: . e-mail: amcmahan@ag.state.sc.us other:

MOTION HEARING REQUESTED (attach written motion and complete SECTIONS | and 11}
[X] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Ii and Ill)
] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS If and ill)

SECTION I: Hearing Information

' Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [] YES / D NO

SECTION li: Motion/Order Type
[] Written motion attached

< Form Motion/Order
| hereby move for rellef or action by the court as set forth in the attached proposed order.

e lipdhilols Vs 28
Signafure of Attgrney for {_]Plaintiff / XJDefendant ‘Date submitted

SECTION Il Motion Fee
[J PAID - AMOUNT; .
X EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason [C] Domestic Abuse or Abuse and Neglect
Indigent Status  [[] State Agency v. Indigent Party
[] Sexually Violent Predator Act  [X] Post-Conviction Relief
(] Motion for Stay in Bankruptcy
~ [] Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
[} Proposed order submitted at raquest of the court; or,
reduced to writing from motion made in open court per judge s instructions
Name of Court Reporter:
[] Other: _

JUDGE’S SECTION
[J Motion Fee to be paid upon filing of the
attached order.

] other: . . .- JUDGE
| copE___ Date:
CLERK'S VERIFICATION
Date Filed:
Collected by: :
[] MOTION FEE COLLECTED:

[[] CONTESTED — AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

DONNIE MACK HAGINS
APPLICANT,
-vs—

STATE OF SOUTH
CAROLINA,

RESPONDENT .

BEVFORE:

~—

IN THE COURT OF COMMON PLEAS

TRANSCRIPT OF RECORD
2008-CP-46-00373

FEBRUARY 4, 2009
YORK, SOUTH CAROLINA

THE HONORABLE LEE S. ALFORD -

APPEARANCES:

MATTHEW R. NIEMIEC, ESQUIRE
ATTORNEY FOR THE APPLICANT

ASHLEY A. MCMAHAN, ASSISTANT ATTORNEY GENERAL
ATTORNEY FOR THE RESPONDENT '

MICHAEL R. WATTS
CIRCUIT COURT REPORTER
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INDEX

WITNESSES
DONNIE MACK HAGINS (SW)
DIRECT EXAMINATION BY MR. NIEMIEC

CROSS EXAMINATION BY MS. MCMAHAN

REDIRECT EXAMINATION BY MR. 'NIEMIEC _

MELISSA INZERILLO, ATTORNEY AT LAW (AW)
DIRECT EXAMINATION BY MR. NIEMIEC

(NO CROSS EXAMINATION)
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DONNIE MACK HAGINS - DIRECT BY MR. NIEMIEC

(PROCEEDINGS, FEBRUARY 4, 2009)

THE COURT: Yes, ma'am, when you. are ready.

MS. MCMAHAN: Your Honor, this is Donnie Mack
Hagins, case number 2008-CP-46-0373.

I'11 turn it over to Mr. Niémiec.

THE COURT: Yes, sir.

MR. NIEMIEC: Thank you, Your"ﬁonor.

May it please the court, the petitioner calls

Donnie Hagins.

testified as follows:

DIRECT EXAMINATION BY MR. NIEMIEC:
Q. Mr. Hagins, will'you.please state your full name for
the ;ecord? :
I A. Donnie -Mack Hagins.

Q. And are you presently incarcerated with the State of

South Carolina?
A. Yes, sir.
0.’ And are you incarcerated because of a distribﬁtion df
crack cocaine third énd a distribution of crack cocaine
-within proximity of é park? |

A. Yes, sir.

cocaine third, sir?

ll A. Fifteen years.

DONNIE MACK HAGINS, having been first duly sworn,

I 0. And what‘has your sentence on the distribution of crack
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DONNIE MACK HAGINS - DIRECT BY MR. NIEMIEC )

0. And what was your sentence on the distribution within
proximity?

A. Ten, ran concurrent.

0. And those run concurrent?

A. Yes, sir.

Q. Now, you filed a PCR or a post-conviction relief

application, 1is that correct?

A, Yes, sir.

Q. And-what was your basis for that post-conviction
relief? What are your grounds, sir?

A. My grounds, I felt as though my lawyer was inefficient

because she never did prepare the proper defense.

Q. So you are claiming ineffective assistance of counsel?
A. Yes, sir.

Q. And who was your attorney?

A. Ms. Inzerillo.

Q. And did you hire her?

A. The State appointed her to me.

0. And did you ultimately go to trial, or did you end up

pleading guilty?

A, I ended up pleading guilty.

0. And did you do that on April 2nd, 20062

A. Yes, sir. |

0. Prior to pleading guilty, were_yoﬁ out on bond, or were

you still incarcerated at the Moss Justice Center?

37
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DONNIE MACK HAGINS - DIRECT BY MR. NIEMIEC ' 5 , 6
A. I was still incarcerated.
At the Moss Justice Center?
A. Yes, sir.
Q. Did you have a chance to meet with your attorney

leading up to April 2nd, 20067?

A. I met with her several times._‘

Q. Do you know how many times?

A. I can recount ‘three or four times.

Q. Did you feel that those times that you met with her was

an adequate amount of time to talk about your case?
A. No, sir.v

Q. Did she talk to you about any plea negotiations that

were ongoing during that time?

A. She talked -- she told me I had a five year élea -= fhe
solicitor was offering me a six year plea and fhat the
lowest he would go was five.

Q. Did she talk to you at all about other programs, -drug

court, or anything similar to that?

A. Yes, sir.
Q. Did you ultimately get into the drug court program?
A.

I was denied.

And so the offer was six years?

> 0

Yes, sir.
Q. I'm confused. You pled guilty on April 2nd, 2006. You

had a six year offer. Why do you have fifteen and ten




~

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DONNIE MACK HAGINS - DIRECT BY MR. NIEMIEC 7
concurrent?
A. I have fifteen because at the time I had told her that

I really wanted to take my case to trial, and she told me up
and to that point that if I -- if I backed out of trial,
that I had to plead guilty to fifteen instead of six.

Q. So, in other words, the offer of six was -- once you
decided to go to trial, that the State was no longer
offering you that six, is that your testimony?

A. Yes, sir.

Q. And you were going to go to trial on April 2nd, 2006,

is that correct?

A. Yes, sir.
Q. Had you been preparing with' your attorney for trial?
A I talked to her a couple of times about the audiotape

and the photo lineup, but she never did prepare the proper
defense for me.

Q. So you don't feel she prepared a proper defense.
Specifically what defense might you be talking about, sir?
A. The-misidentification.

Q. And what would be the grounds of that defense or thé
basis of that defense?

A, Basically she -- I let her know that the informant
calléd out my father's name on the audiotape and pointed me
out on the photo lineup and I told her that it was a

misidentification and she never did bring it in front of the
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DONNIE MACK HAGINS - DIRECT BY MR. NIEMIEC 8

judge's attention.

0. Okay. Why did you end up.pleading, if you were going

to go to trial with that defense?

A. Because she -- she told me basicallybthat there were
certain things that she didﬁ{p have to bring up in front of
the judge, and I had told-her_I would like for her to bring
it to the judge's attention. She.never did bring it to the
judge's attention, so I ended up pleading guilty, because
she never did give me the proper defense.

Q. So you didn't feel she was adequately prepared to go

forward with your defense?

A. I felt as#though‘she wasn't prepared.

Q. Now, I think your answer indicated she refused to bring

certain things to the court's attention, is that your

testimony?

A. Yes, sir.

0. What things did she refuse to bring to the céurt‘s
attention? |

A. She -- she never did bring to the court's attention

_'that there was evidence -that was tampered with, that they

had my fatﬁer's name on the crack cocaine and later put my
hame on it.

Q. And she refused to take.that to the court's éttention?
A. She refused. ‘

THE COURT: Say that again. Let me be sure I
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DONNIE MACK HAGINS - DIRECT BY MR. NIEMIEC 9

understood that. What was that? Say that again, sir.

THE WITNESS: They had my father's name on the
crack cocaine and later put my name on it.

THE COURT: All right.

THE WITNESS: And she never did bring it up to the
judge's attention. “

THE COURT: Thank you.

MR. NIEMIEC: May I approacﬁ the witness, Your
Honor?

THE COURT: Yes, sir.
BY MR. NIEMIEC:
0. Now, you have done your own pro-se motion for
discovery, is that correct?
A. Yes, sir.
0. And is this something that you received as part of your
motion for discovery?
A. Yes, sir.

MR. NIEMIEC: If I could just identify this, Your
Honor. This is York County sheriff's office evidence or
inventory sheet.
BY MR. NIEMIEC:
Q. Is this the document that you were referring to?
A Yes, sir.
0. And on this document it has?
A

Donald McClain.
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DONNIE MACK HAGINS - CROSS BY MS. MCMAHAN - : 10

Q. And that ié youf father's'name?

A. Yes, sir.

Q. And that's the evidence or inventory sheet.on your
lcasé?

A. Yés, sir.

Q. vAnd you,brought this to your atto;ney's attgntion?

A. ' I nevef had -- I never ——.I never knew about it until I

was(incarcerated'and went down the rbadﬁ’
Q. But- you did tell her it was your father, not you, who

was guilty of these crimes?

A. Yes, sir.

Q. . Is that ail you are complaining of_today?

A. Yes, sir.

Q. Is there anything you want to add to the court while

you have-a chance?
A. That's it.

MR. NIEMIEC: That's all the questions that I.
have, Your Honor. -
CROSS EXAMINATIOﬁ BY MS. MCMAHAN:
Q: If Ms. Inzerillo refused to do all these thing that you
said.you did, why didn't you ask,fbr her to'be'relievedAas
your attorney? "
A. Because I felt as though -~ I mean, I p;ed gﬁilty -

even‘thoudh I pled guilty, really I had no knowledge of the

~law at the time and. I never knew that I could relieve my
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lawyer at that time.

Q. You certainly could have brought that issue up before

the judge at your guilty plea, couldn't you?

A. At the time I didn't know, though.
" Q. Do you remember your guilty plea?
A. Yes, ma'am.

0. Do you remember telling the judge that
éatisfied with Ms. Inzerillo's services?A
A. Yes, ma'am.

Q. Do you also remember telling the judge
pleading freely and voluntarily?

A. Yes, ma'am.

Q. - Do you also remember telling the judge
promised or threatened you to plead guilty?

A. Yes, ma'amn.

MS. MCMAHAN: No further questions.

MR. NIEMIEC: No redirect, Your Honor.

THE COURT: Wait just a minute.

some questions.

I'm reading from page nine of the pleait}anscript.

Mr. Hagins, I'm going to ask you --
The transcript reading, starting

says that --

Ms. inzerillo is talking to the court and said on

line nine, it says "Mr. Hagins decision to

11 43
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that you were

that no one. had

I'm going to ask

at line nine, it

take this to
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trial was based primarily on thelévidence és we had it
presented t§ us by thé State. There were some serious
questions as té the identity offthe person who sold the
crack initially. The'confidential informant during the deal
aqd on the scene actually identified Mr; Hagins fathef, whé :
also resideé'at the residence, as the person who sold the
crack. We found out through Mr. Springs last week that a
third person was going to be brought in by the State to
positively identify Mr.iHagins as the person who sold the
crack. All of this weighed heavily.on Mr. Hagins mind and
influenced his decision to plead before Your Honor today
witﬁout any benefit of negotiations or recommendations.

"I would say even more of an influence on Mr.

- Hagins, Your Honor, has been his family. They‘came here

today. They have been in contact wi;h me. His aunt and

uncle stand here before yoﬁ, and then several family members
are in the gallery looking on, including his grandmother Who
has contact with our office. I can honestly tell you, Your

Honor, I have not -- or he's in contact with his family.

.- His family came here today understanding the implications of

losing at trial, as well'és pleading, andvasking me to
convey té Mr. Hagins their wishes that he consider a plea in
this case due to his age, due Fo the factual'circumstances
and hdw the wiFnesses presented gy the State."

Was all that -- was all that brod@ht to the
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DONNIE MACK HAGINS - REDIRECT BY MR. NIEMIEC . 13

attention of the judge at the time that you plead guilty?

THE WITNESS: I didn't recall. I couldn't
remember bringing it to the judge's attention.

THE COURT: Well, I just rgad from the transcript.
Do you want to read it here for yourself?

You claim you didn't know anything about this
until you got incarcerated.

Here, let he hand that up to him.

There it is. Start with "Mr. Hagins" there, the
first full paragraph.

(Witness reviewing franscript).

THE COURT: That's what was said, wasn't it,

" before the judge at the time that you pled guilty?

THE WITNESS: Yes, sir.

THE COURT: By Ms. Inzerillo.

Okay. Any other questions for this witness?

MR. NIEMIEC: I have got one, Your Honor.

THE COURT: Okay.
REDIRECT EXAMINATION BY MR. NIEMIEC:
0. Because you were identifying a potential -- because you
were identifying your father as a potential person who sold
this crack, did you feel threatened or coerced by your other
family members to plead guilty?
A.- No, sir.

MR. NIEMIEC: That's all I have, Your Honor.
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MELISSA INZERILLO, ATTORNEY AT LAW - DIRECT BY MR. NIEMIEC 14

MS. MCMAHAN: Nothing furthér,'¥our Honor.

THE COURT: Thank you, sir. You may stand'dowﬁ,
sir. |

MR. NIEMIEC: The petitioner calls Melissa
Inzerillo.

MELISSA INZERILLO, ATTORNEY AT LAW, having been
first Auly sworn, testified as follows: ‘

DIRECT EXAMINATION BY MR. NIEMIEC:

Q. Would you please state your full name for the fe;ord?
A. Melissa Inzerillo.

Q. And you are an attorney in York County?

A. Yes, sir.

Q. Do ydu Qork with the Public Defender's office?

A. Yeé, sir.

Q: pid you represent Donnie Hagins?

A. I did.

Q. ‘Were you present when he testified this morning?

A. Yes, sir. '

Did you hear his testimony?

Q

A. AYeé, sir.
Q Do you understand his tes£imony?
A

Yes, sir.
Q. He has alleged ineffective assistance of counsel and
specifically says that you did not prepare a defense of

mistaken identity. Were you aware that there was a defense
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MELISSA INZERILLO, ATTORNEY AT LAW - DIRECT BY MR. NIEMIEC - 15

of mistaken identity prior to my client's trial date?
A. Yes.

Q. And had you prepared for that?

A. Yes.

Q. Did you prepare for it and speak to my client about
that?

A. Yes, sir, several times.

Q. Okay. And my understanding is April 2nd, 2006, was his
actual trial date, is that correct?
A. Yes, sir.

0. And you felt prepared to go forward on April 2nd, 20062

A. Yes, sir.

Q. Was that your priﬁary defense, mistaken identity?

A. Yes, sir.

Q. Can you expound a little bit about what that defense

might have entailed, what kind of evidence you might have
been prepared to present that week?

A, Yes, sir, eésentially Mr. Hagins charge involved a
distribution of crack to a confidential informant.

In reviewing the evidence, as well -- not only the
physical evidence that he described, which was the bag that
the crack was in, but also the CI tapes and all that, it~
became clear to us that the confidential informant on the
tape during the actual transaction talking to a person as

Donnie McClain. At one point says Donnie Mack and then it
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MELISSA. INZERILLO, ATTORNEY AT LAW - DIRECT BY MR. NIEMIEC 16

réppeared from my notes he corrected himself and he said

Donpie McClain.

When we then looked at thé’evideﬁce, on -the evidence
bag originally the DEU officer Qrote subject’'s name was
Donnie McClain, and then. it appéared at a later point had
scratched it out and written in Donnie Hagins.

Q. I'm sorry to interrupt yéu.‘
Is that the evidgnce sheeﬁ_that'l showed my client,»or_
was that reflected on'the evidence and inventory sheet?
A. Iﬁdon't know. I didn't see what you shoﬁed,him.
. THE COURT: Why don'f you show her so she can know
What you are talking about .
A. My fecollection, Mr. Niemiec, is that we actually

viewed the evidence, the evidence bag itself, and that

‘was -- it was reflected on the evidence bag and it appears

that it's also -- the name Donald McClain- is also reflected
on the evidence sheet.
BY MR. NIEMIEC:

Q. ‘So you were prepared? That was not a surprise to you?

A. No, I mean, in fact, we had spent a lot -- several

hours preparing that defense.

Q. And my client in his direct testimony mentioned
something about a photo:lineup. ‘Was the fafhér part of that
photo lineup? .

A. I don't believe he was. I believe in reviewing the
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MELISSA INZERILLO, ATTORNEY AT LAW - DIRECT BY MR. NIEMIEC 17

file, it looks like on scene the confidential informant
identifies Donnie McClain where there were no officers
present. And then once he went to meef with officers and
they showed him a photo lineup, I believe only Mr. Hagins'
picture was in the lineup. He identified Mr. Hagins, and
then about two weeks later they figured out Mr. Hagins is
his actual name.

Q. And were you prepared for that eventuality at trial?

A. Yes, we had extensive questions for the police on that,

not only in pretrial, but also in the body of the trial as

well.

Q. My client was charged with distribution of crack third?
A, Yes.

Q. What was his prior record?

A. Two -- two simple possession of marijuanas.

Q. And were either of those -- or did you look into the

history of those simple possession of marijuanas?

A. I did. It appears that there was one where he pled
guilty through City of York Municipal Court. It was unclear
to us what had exactly happened. It looked like he pled
guilty through a bench trial, and we did understand what
that meant. So we had -- I had an attorney in our office
that is assigned to that court call them to clarify and that
person indicated that he got a fine. A commitment was

issued but was never served, because Mr. Hagins ultimately

49




50

—

N

w

[t

(&3]

(o)

~J

(s]

10

11

12

13

14

15

16

17

18

19

20

21

22

23 .

24

25

—

MELIS_SA INZERILLO, ATTORNEY AT LAW -~ DIRECT BY MR. NIEMIEC _ 18

.just came in and paid the fine.

Q. Sc he ultimately pled guilty and paid a fine in that

court, is that correct?

W Yes, sir.

Q. And that was not your understanding as a bond

forfeiture, is it?

A. That is correct.
Q. And there was another simple possession of marijuana?
A. There was. It looks like he did plead pro-se in front

~ of Judge Gregory in General Sessions Court in 2006, but he

was only givenka time-served sentence.

Q. . .Did you consider thg,issqe of those two simple
possessions and their effect on the enhancement as you were
preparing for trial?

A. Yes, sir, I resear;hed it and in my view those would
have been enhanceable offenses.

0. And that was your opinion ieading up to trial?

A. Yes, si;, and I did explain that to Mr. Hagins as well.
Q. And you did explain to him what the consequences of

those two charges being on his prior record meant?

A. Yes, sir.

Q. Did you explain to him about mandatoryvminimums?
A. .Yes, sir.

Q.  And what were youf plea negotiations with E.B. --

I'm sorry, the solicitor in this case was E.B. Springs,
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MELISSA INZERILLO, ATTORNEY AT LAW - DIRECT BY MR. NIEMIEC 19

is that right?

A. Yes, sir.

Q. What were your plea negotiations leading up to April
2nd?

A. The original offer we got was for Mr. Hagins to plead

to a distribution of crack second for an offer of six.

As your aware, Mr. Niemiec, that -- the range on that
is five years to thirty years, which is why I explained to
Mr. Hagins he ‘could not go below five, nor could a judge go
below five.

After speaking to Mr. Hagins, Mr. Hagins and I thought
that he would be a good candidate'for drug court, and so I
went back to Mr. Springs, explained that to Mr. Springs and
got a commitment from Mr. Springs that should Mr. Hagins not
be accepted into drug court, he would leave that six year
offer on the table, because it wés my recollection at the
time Mr. Springs was opposed to Mr. Hagins getting into drug
court. Mr. Springs committed to that.

We applied.Mr. Hagins to drug court. Unfortunately he
was not accepted and Mr, Springs'gtood by his commitment.
He re-offered the six years to Mr. Hagins.

Mr. Hagins wanted a trial. And I éxplained to Mr.
Hagins if he wants a trial, that means'the offer comes off
the table, which means‘he would looking at the mandatory

minimum of fifteen years under a third offense. He
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MELISSA INZERILLO, ATTORNEY AT LAW.- .DIRECT BY MR. NIEMIEC 20

understood that, énd so we notified Mr. Springs and begin
preparations for trial.

Q. How shortly after you notified Mr. Springs. were you
informéd that you were going to trial?

A. ‘Mr. Springs genérally works prétty quickly; so probably
about two or three weeks.

Q. On the day in qqestion, April 2nd, you wefe actually
preparing for trial? |

A. It was ——‘iﬁ was the day of trial: SO we were -- f had

asked an investigator, Mr. O'Kelly in my office, to work

: with me on this, since we did have the identification

defense. And so he and 1 were here present in court ready
for trial.

0. And do you believe that you had adequate time to

- prepare with your client?

A. Yes, sir.
Q. On the morning that trial was to begin, the court just
read into. the transcript,'or today's hearing, what you had

menfioned to the court about his family?

K

A Right.
Q. Can you expaund on that a.little bit? -
A. I can. Mr. Hagins was in a holding cell. We -- of

.>cQurse, as typical on trial days, we are going back and

-

forth with him to make sure he was aware of everything that

was going on, make sure he was dressed, that sort of thing.
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During the course of that morning prior to the judge
taking the bench his family came. I believe it was a -- I
know it was his uncle. I can't remember who else, but the
family came, and his uncle approached me and said "tell
Donnie to plead." And I said "okay."

Mr. O'Kelly and I went back and we talked to Mr. Hagins
about several of the court things, and, you know, reminding
him how to act in the courtroom and that sort of thing. And
I said to him, "oh, by way, Donnie, your uncle is out there
and he wanted me to tell you to plead." Immediately after
that Mr. Hagins said "okay," and it was almost the most
bizarre thing I have ever seen, because yoﬁ have a young man
here looking at fifteen to thirty, to the point that Mr.
Q'Kelly and I were like "well, do you understand what we
said? We said he wants you to blead."

And he said "I understand that."

And so we iterated with him again, "you are not

pleading to the six years. If you walk in there. right now

 you are lobking at a mandatory minimum of fifteen years.

You might as well to take it to trial, because you are not
going lose or gain anything, but you are still in the same
range." He understood that.

I believe he had said, well, he was aware of tHe
girlfriend that they had subpoenaed to come. When we went

back to talk to him we weren't sure if the girlfriend was
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MELISSA INZERILLO, - ATTORNEY AT LAW - DIRECT BY MR. NIEMIEC 22

going to come, so I did‘Verify with him. The CI was there
to testify and the girlfriend was there to testify. And he
said "well, you know, if my gir%friend is going to ideﬁtify
me,vthen" -

But, I mean, I would say, Mr. Niemiec, it was almost
zen-like after that. He just caimly walked inté courf and
just pled. And I think my recollection is.that I was still
a little stunned when I‘was explaining to the judge what .
happenea, that‘he just walked in and agreed to plead as
charged.

Q. So could I infef from your teétiany;then that he was

ready for trial:that morning? You passéd the message from

his uncle and he decided to plead guilty? .

A. Yes. |

Q. -Was there any ——‘did you take, as an atto;ney, as youxr

client's attorney, was there any sort of threats or --

A. No.
Q.. -= coercion in the uncle's message?
A. No, - 'sir, the uncle just sort of,sa%d "tell him he

should plead.”
When we conveyed the message, my recollection is that

Mr. O'Kelly and I must have spent ébout«ten or fifteen

“. minutes talking with Donnie abodt "don't do this. Let's

just go toAﬁrial.' We are ready to go. Let's -- you know,

everybody is here. Let's do this and present this ‘defense
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and see if the jury sees it our way."

And he was like, I say, very calm, very quiet, but very
adamant, "no, I'm going to plead."
Q. Did you inquire as to this particular -- into whether
or not this particular uncle was, in fact, his father's
brother?
A. You know, I don't remember. I knew we had talkéd to
several members of the family. We had kept them sort of in
the loop in our discussions. And to be honest, I can't
remember if that -- if we asked him about that or not.
Q. Was his father one of those family members that was
kept in the loop, so to speak?
A. I don't think so. I think there was a grandmother, an
aunt and an uncle. And then I think the day of trial I
think there was some other family members that came that we
had not met before.
Q. And one final question; Once your client decided to
plead, did you go ask E.B. to re-open those negotiations in
én attempt to get something better than "the minimum?
A. That's usually what I do. I mean, even on the déy of
trial when a client changes their mind to plead, I at least
ask for something better than -- especially for Mr. Hagins
what he was going to get in front of a judge, and Mr.
Springs would not budge at all on this, on the offer.

Q. Do you specifically recall asking him for those six
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years? | ' .
A. ., I believe I did. I know I asked him for something less
than a third, to let -- to take him out from underneath the

mgndatory.mihimum,of fifteen.

MR. NIEMIEC: That's all the questions that I
have. ”

MS. MCMAHAN: No gquestions, Your Honor.

' THE COURT: All right. Let me ask. I just want
to clear this up. I know you said that his uncle.told you -
that he was out here on the day'of trial, and you were ready
for trial, and you were against pleading, is that correct?
You advised him to gé to trial and not plead?

THE WITNESS: Yes, sir.

THE COURT: So he pled against your advice?

THE WITNESS: Yes,.éir.

THﬁ COURT: 1Is that cor;ect?

THE WITNESS: Yes.

THE‘COURT: Okay. And you said his uncle told you
to tell him to plead and you told him that, but‘he also was
aware in those:discussions that the confidential informant
Qas in court and was going to tes?ify, and also thatj;hey.
hgd subpoenaed his girlfriend to come in and to tgstify
concerning thejidentification.. So he was aware of that as
weil yhen.he decided to plead guilty, is that corfect?

THE WITNESS: Yes, sir. I made sure to make him
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aware of that, because in a couple of conversations he had
with us prior to that court date he was expressing some
doubts that either one them would come.

It was our understanding from Mr. Springs that the
confidential informant is an addict who worked for the
police, not necessarily someone who was working off their
charges, and so there were some concern on Mr. Hagins part

that they may not show up. So we wanted to make sure that

' he knew that they had shown up.

Also, in fegards to the unble, we have. family

- members tell us all the time on the day of trial, you know,

tell tbem to plead, see if you can get the offer back, that
sort of thing. So -when the uncle told .us that, it didn't
raise any.réd flags. The only time that it raised some red
flags was when Mr. Hagins abruptly changed course in --

THE COURT: I understand, but he also was aware
that these two witnesses were here prepared to testify on
behalf of the State?

THE WITNESS: Yes; sir.

THE COURT: He took that into consideration in
pleading as well?

THE WITNESS: Yes, sir.

THE COURT; And there_weie other family members
here, according to what‘you were telling the court. There

were several of them here in the courtroom- at the time, not
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just the uncle, is that correct?

THE WITNESS: That's correct, Your Honor.

THE COURT: 1Including his grandmothef?

THE WITNESS: Yes, Your Honor.'

THE COURT: Okay. Any other questions related the
questions that I asked?

MR. NIEMIEC: I have one duestion.
BY MR. NIEMIEC:

Q. Once it became obvious that the confidential informant

- and the other witﬁess under subpoena was present, did you

. tell my client that you didn't think he could win this case?

A. No, usually what I tell my clients is. we have a

- defense. This is the defense. Either it's a strong

defense, because we can question the officers and people

with_regards to this, or it's a weak defense for these
reasons.

In his case he was concerned about whether they would

- show up. When they came, I reiterated to him I still feel a

bit confident in this defense, based on what he had tolq us.
about his father being at the house tha£ day, that sort ;f
thing; what was written on the physical evidence, which we
don't normally see that; as well as what was oﬁ ghé tape.
So I felt, still felt, fairly confident'in gding forwara.

I did tell him "now, with your giflfriend here, she is

goiﬁg‘to take the stand and she's going to identify yéu aé
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the person who was there selling the drugs. You have to
rememper that."

So I don't think at any point we told him we think you
are going to lose or anything like that. We were just
making sure that he understood objectively this is what the
evidence was. |

MR. NIEMIEC: That's all I have; Thank you, Your
Honor.

THE COURT: Anything else?

MS. MCMAHAN: Nothing, Your Honor.

THE COURT: Thank you, ma'am. You may stand down.

THE WITNESS: Tﬁank you, Your Honor.

THE COURT: All right, anything further?

MR. NIEMIEC: Your Honor, the petitioner rests.

.THE COURT:  Anything from the State?

MS. MCMAHAN: Nothing from the State, Your Honor.

THE COURT: All right. 1I'll take the matter under
advisement and rule as soon as I have had a chance to look
at it. Thank you.

MR. NIEMIEC: Thank you, Your Honor.

(END OF REQUESTED TRANSCRIPT OF RECORD)

59




60

N

10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

28

CERTIFICATE
I, the undersigned, Michael R.AWatts, Official Court
Reporter for the Seventh Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate and complete Transcript of Record of the

proceedings had and the evidence introduced in the trial of

-the captioned case, relative to appeal, in the Court of

Common Pleas for YORK County, South Carolina, on :.the 4TH day
of FEBRUARY, 20009.
I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

DECEMBER 21, 2013
Michael R. Watts '
Circuit Court Reporter




2

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FOR THE 16TH JUDICIAL CIRCUIT
COUNTY OF YORK ) Case No.: 2008-CP-46-0373
Donnie Mack Hagins, #315916, ) ) =]
. ) Doy P
Applicant, ; Sfc; R
et
V. ) ORDER OF DISMISSALS
) St X
State of South Carolina, ) Son =
) ‘,__.) P =
) (=2}
)

Respondent.

This matter comes before the Court by way of an Application for Post-Conviction
Relief filed January 30, 2008. The'Respondent made its Return on or about May 22, 2008.
An evidentiary hearing into the matter was convened on February 4, 2009, at the Moss
Justice Center in York, SC. Matthew R. Niemiec, Esquire, represented the Applicant.
Ashley A. McMahan, Esquire, of the South Carolina Attorney General's Office, represented

the Respondent.

Atthe hearihg, the Applicant testified on his own behalf. Also testifying was Melissa

A. Inzerillo, Esquire.’ This Court also had before it a copy of the transcript of the Applicant's

quilty plea, the records of the York County Clerk of Court, and the Applicant's records from
the South Carolina Department ot Corrections.
PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the York County Clerk of Court. Applicant was
indicted at the March 2007, term of the York County Grand Jury for Distribution of Crack

Within Proximity of a Public Park or Playground (2007-GS-46-0464) and Distribution of

Page 1 of 7
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Crack Cocaine (2007-GS-46-0465). Melissa A. Inzerillo, Esquire, represented the -
Applicant. On April 2, 2007,.Applica.n‘t pled gUiIty as indicted. The Honorable Johnv C.
Hayes, [, concurrently sentenced him to ten (10) years for Distribution of Crack Within
Proximity of a Public Park or Playground and fifteen (15) years for Distribution of Crack
Cocaine. The Applicant did notvappeel his con\)iction or sentence. |
In his current Applicetion, the Applicant afleges that he is being held in custody
unlawfully for the following reasons: | |
1. Ineffective assistance of counsel; and
2. Subject Matter Jurisdiction.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and ha_s heard
the testimony at the post conviction felief hearing. This Court _ha’s further had the |
opportunity fo obsen)e’ the witn“e‘sses’ presented et the heering, closely pass upon their'
credibility and weigh their testimony acédrdingly. Set forth below are the relevant findings
of facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (2063).
' Ineffective Assistance of Counsel | | |
The Applicant alleges he received ineffective assistance of. counsel. Ina PCR

action, “[tthe burden of proof is on the appiicant to prove his allegations by a

preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172,174

(2002) (citing Rule 71.1(e), SCRCP). Where ineffective assistance of counsel is alleged as
a ground for relief, the Applicant must pr'ove that "counsel's conduct so underfnined the

proper functioning of the adversarial process that the trial cannot be relied upon as having

| produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80

Page 2 of 7

/



" identity and that it was the primary defense. Trial counsel also noted that she discussed

L.Ed.2d 674, 692 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1965).

The proper measure of performance is whétherthe attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of
reasonable professional judgment. Butler, Id. The Applicant mus{ overcome this

presumption to receive relief. Cherry v. State, 300 S.C. 1.15, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance Waé deficient. Underthis
prong, attorney ‘ performance is measured by its "reasonableness under professional
norms." Cherry, 300 S.C: at 117, 385 S.E.2d at 625, cfting Strickland. Second, counsel's
deficient performance must have prejudiced the Applicant such that “there is a reasonable
probability that, but for counsel's unpfofessional errors, the result of the proceeding would
have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respectto guilty
plea coun_sel, the Applicant must show that there is a reaéonable probability that, but for
counsel's alleged e;rors, he would not have pled guilty and would have insisted on gding to
trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

Failure to Bring Up Tampering of Evidence and Mistaken ID
» Appﬁcant aﬂegés that trial counsel was iheffective because she did not bring to the
Court’s attention at the guilty plea issues relating to tampering of evidence and miétaken

identity.

Trial counsel testified that she discussed and prepped for the defense of mistaken

with the Applicant the chain of evidence. At one point the name Donnie MclLean was

scratched out on the evidence bag and that Applicant's name was written in. Trial counsel
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stated that the Applicant’s family wanted him to plead.‘guilty and that she did not-force him
to plead guilty. Trial counsel noted that the Applicant was adam‘ant about pleading gdilty
after hearing from his family. |

Tiial counsel was not ineffective. Trial counsel noted that mistaken identity was the

main defense along with the issues relating to the name being scratched out on the bag of

evidence: Applicant is suffering from nothing more than pleader's remorse. Further, the

Applicant waived his right to a jury trial. This Court finds that the Applicant knowingly and
voluntarily pled’ guilty, the_refore the plea waives any non-jurisdictional.d_efects and
defenses, including challenges to the sufficiency of the evidence. See Whetsell v. State,
276 S._C. 2Q5! 277. S.E.2d 891 (1981); B. ivers v. Strickland, 264 S.C. 121,213 S.E.2d 97
(1975); Based on the foregoing, this allegation is denied.
Failtire to Object nto Enhancement of Sentence |

Appllcant claims that trial counsel was Ineffective for not objectmg to the
enhancement of his sentence Applicant had two prior drug charges one from Maglstrate s
Court and one from General Sessions court. Trial Counsel testified that she researched'
issues related to enhance.ment of the charges th_at the charges vi/ere enhanceable and that‘ ‘
she discussed this with the Applicant. ‘;I'rial counsel also told the‘Applicant what the

poss'ible sentences were that‘he was facing. Applicant failed to present any evidence that

-the Magistrate level prior conviction was not a conviction that could be used to enhance the

convictions challenged herein. Thls Court finds that the Applicant has failed to show that

" the convictions were |mproperly enhanced Therefore this allegation is denied

Failure to Discuss an Appeal
The Applicant alleges that Counsel was ineffective for failing to consult with him
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about an appeal. - Counsel has a constitutionally imposed duty to consult with the
defendant about én appeal only when there is reason to think either: (1) that a rational
defendant would wént to appeal (for example, because there a}e non-frivolods grounds for
appeal); or (2) that this particular defendant reasonably demonstrated to counsel that he

was interested in appealing. Roe v. Flores-Ortega, 120 S.Ct. 1029 (2000). Absent

extraordinary circumstances; such as when there is reason to think a rational defendant

would want to appeal, for example, because there are nonfrivolous grounds for appeal, or
when the defendant reasonably demonstrated an interest in appealing, there is no
constitutional requirement that a defendant be informed of the right to a direct appeal from

a guilty plea. Turner v. State, 380 S.C. 223, 670 S.E.2d 373, (2008). There is nothing in the

record to indicate that the Applicant reasonably demonstrated to Counsel that he was
interested in appealing, that there were extraordinary circumstances, or nonfrivolous
grounds for appeal. Therefore the allegation is totally without merit and is dismissed.
| Summary
- This Court finds in regards to the allégations of ineffective assistance of counsel and

involuntary guilty plea, the Applicant’s testimony is not credible, while aiso finding trial

counsel's testimony is credible. This Court further finds trial counse! adequately conferred

with the Applicant, conducted a proper investigation, was thoro'u'ghly competent in their
representation, and that trial counsel’s conduct does not fall below the objective standard
of reasbnableness. Further, th.is Court'also finds that the record in this case fully
demonstrates that the Applicant understood the nature of his plea, and th'at his plea‘ was

made freely and voluntarily.

. Accordingly, this Court finds the Applicant has failed to prove the first prong of the-
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~ Strickland test — that trial counsel falled to render reasonably effectlve assistance under

prevailing professnonal norms. The Appllcant failed to present specific and compelling
ewdence that trial counsel committed either errors or omissions in his representation of the
Applicant. - | | |

.This Court also finds the Appﬁcant has failed to prove the second crong of .
Strickland - that he was prejudicéd by trial counsel's performance. This Court concludes .
the Appllcant has not met his_burden of provnng counsel faited to render reasonably

effective assistance. See Frasier supra. Therefore th:s allegation is denied.

Subject Matter Jurisdiction
The Applicant has claimed in his application that the trial court lacked subject matter

jurisdiction. Subject matter jurisdiction is the power of a court to hear a particular class of

cases, and it has nothing to do with the indictment doctjment. -See State v. Gentry, 363

'S.C. 93, 610 S.E.2d 494 (2005); Dove v. Gold Kist, Inc., 314 S.C. 235, 442 S.E.2d 598

Y

(1994).

An Applicant may still chalienge the subject matter ju_risdiction of the trial court, and
such a clalm is one that may be raised at any time. See Browny. State 343 S.C 342 540
S.E. 2d 846 (2001) overruled in partbyg_emg supra. However, [c]nrcuut courts obviously
have subject matter jurisdiction fo try criminal matters.” g_en_try, supra, 610 S.E.2d at 499;
See also SC Const. Art. V, § 7. Thus, the Applicant must present evidence that his case -
is of some class over which the c_ircuit court does not have the authority to preside. The
Applicant’s conviction involved acn'minal charge in General Sessions Court.. Thus, the .
circuit court had subject matter jurisdicticn. Therefore this allegation is denied.

CONCLUSION
Page6of7
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Based Aon all the foregoing, this Court finds and concluc_ies that the Applicant has not
established any constitutional violations or deprivations that would require this court to
grant his application. Therefore, this application for post conviction relief must be denied
and dismissed with prejudice.

This Court advises Applicant that he must file and serve a notice of appeal within

thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure

the appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305

S.C. 453 (1981), an Applicant has a right to an appellate couris'el’s assistance in seeking
review of the denial of PCR. Rule 71.1 (9), SCRCP, provides that if the épplicant wishes to

seek appeliate review, PCR counsel must serve and file a Notice of Appeal on the

Applicant’s behalf. Your attention is directed to South Carolina Appellate Court Rule 227

for appropriate procedures for appeal.
IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the
Respondent.

AND IT IS SO ORDERED!

56,8, Alford ——A——"""
/P gsiding Circuit G rt Judge

- 2009

, South Carolina
Page 7 of 7
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STATE OF SOUTH CAROLINA . - . JUDGMENT IN A CIVIL CASE
COUNTY OF YORK ' . CASE NO: 2008CP4600373 -
IN THE COURT OF COMMON PLEAS

Donnie Mack Hagins vs. South Carolina State Of |

CHECK ONE;

[J JURY VERDICT. This action ¢ came bcfore thé court for a trial by jury. The issues have been tned and a verdlct
; - rendered. - ( S

[ DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard
' and a decision rendered. . v

{0 ACTION DISMISSED (CHECK REASON): -~ [ORuie 12(b), SCRCP; [J Rule dica),
SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled);. O other:
O ACTION STRICKEN (CHECK REASON): ~ [Jrue 40(]) SCRCP; [ Bankruptcy:

[ Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;
] Other: 5

I": IS ORDERED AND ADJUDGED: X See attached order; [0 statement of J udgﬁ.iént by the Court:

o ORDER OF DISMISSAL

Dated at York, South Carolina, this 13th day of February, 2009.

Court Reporter: ' ' S/LEE S. ALFORD

PRESIDING JUDGE - LEE S. ALFORD

This judgment was entered on the 16th day of February, 2009, and a copy mailed first class this 16th day of
February, 2009, to.attorneys of record or to parties (when appearing pro se) as follows:

- S " . Ashley Anne McMahan Office Of The Attorney
Matthew Niemiec Halford & Niemiec 238 General P.O. Box 11549 Columbia, SC

ek Rockmont Drive Fort Mill, SC 29708 i
AFTORNEY(S) FOR THE PLAINTIFF(S)’ ‘ ATTORNEY(S) FOR THE DEFENDANT(S)
David Hamilton
SCRCP APP-24/FORM 4 David Hamilton - Clerk of Court

CPFORM4M



FORM 5 0?0
STATE OF SOUTH CAROLINA ) 1ACP LH"O 41 4¢
' d ) IN THE COURT OF COMMON PLEAS
County of or Y"\ )
\ ~3
. = ) =
A6 ) <95
LD [ anse
Full name and prison number (if'ady) of Applicant ) 2= El}
.) ) nk‘)t'-'?_ 1
v ) 13—\:__1- (%)
. 2%
) APPLICATIONFOR 55 X
) "~w—:' o
State of South Carolina ) POST-CONVICTION RELIER Z o
) ‘,"
)
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an aiditional page. Apphcant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of °
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of -

Court for the County in which the applicant was convicted.

L. Place of detention__Tuyaer Priver Cucechonal Tnsndubion
AN Peisonhaad  brwree H.C NS
2. Name and Jocation of Court which imposed sentence (o Q& Cye ne rar
Aesdians och (\NM\\ , 0™ Vudicial-Cacennt
3. Name(s) of co- defendant(s) (f any) qemejrm T vete ac \htrq

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was 1mposed

@ Q00 - G5 -Ve- DQ%A
®  _20T- G- Mo~ NS

ETAESECRERIE
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(c)

‘The date upon which sentence was imposed and the terms of the sentence:

NONE Q(\\-(.\\ L 2007

(b) \5 JGeaca BTG
©) \O \\eaxs vy
Check whether a finding of guilty \\7 made:

(a)  after a plea of guilty

(b) - afteraplea of not guilty

(c)  afteraplea of nolo contendere.,

Did you appeal from thCJUdUant of conviction or the imposition of sentence?

1Y)

[

If you answered “yes" to (7), list:

(a)  the name of each Court to which you appealed: |

1.

ik,

i,

(b)  -the result in each such Court to which you appealed:

1ii.

(¢) the date of each such result: ‘

ii.

ik

(d)  if known, citations of any written op‘ini.on or orders entered pursuant to such
results: ' 4

1.

ii.

il

»

If you answercd " to (7) state your reasons for not so appealing:

@ Ptk c—\\mm\\ Marine g Memieo Qm\cé o Q\\Lt

ofler T irforrned e 4o file appeal o PR catk

(b) 1 had (\mbm\u&e(\%; o\ onw) ﬁ(:j)h’r‘ o dveeck (\pgem\

2
-
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13.

V.

(©)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

@ _Vradulear Tedicimends
® Yy
©

State concisely and in the same order the facts which support each of the grounds set out

in (10):
(a)
(b)
(©

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? m { S (@8

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? L&cﬁ _
(c)  any petition in the United States Supreme Court for certiorari other than petitions,

“if any, already specified in (8)? \\o

(d)  any other petitions, motions or applications in this-or any other Court? {\q

If you-answered "yes” to any part of (12), List with respect to each petition, motion or

application:
(@) - the specific nature thereof:

PQE (_dtr{\ﬁd)

]
i mmmwmmmmﬁd@w\ prejudice,

ni.

(b)  the name and location of the Court in which each was filed:

_ i \{m\h&‘mn’m‘ Courty o} Coenmon Pleas

i Nowdn Carchng 6\5(‘)(&'«}& Cuuet

lil.

V.

(V)]

1




14.

15.

(c)  the disposition thereof:

I derned

. A ominsed witbont preaudice
iii. ' -
iv:

v(d) ‘the date of each such disbosition:

i | ‘—C\OT\\(\\’ AL A3, 200N
i Juee W\ vy

11

iv.

(e) . ifknown, citations of any written opinions or orders entered pursuant to each such °
disposition: ' : ' ‘

i.

1.

iil.

iv.

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

Mo

1

If you answered “yes” to (14) identify:
()  which grounds have been presented:

¢

11.

.

(b)  the proceedings in which each ground was raised:

1.

i

Revised 3/2003



16.

18. -

If any ground set forth in (10) has not previously been presented to any Count, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(2)
(b)
(©)

can bt co\oe ot grinme .

Were you represented by an attorney at any time during the course of:

(a)
()
()
(d)

(_e)

your arraignment and plea? Wea

your trial, if any?

vour sentencing?

your appeal, if any, from the judgment of conviction or the imposition of

sentence?

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

0es

If you answered 'yes" to one or more parts of (17), list:

@

1.

i

(b)

il.

1l

the name and address of each attorney who reprcsented you:

i\\*\\ Meliana Tozarelo Yook Corony Pl el 0“\ e

0.0, Bow 1\

Norh 50 207145

Matreas Wiearee  23% hochooor D, Fackmill, HC

AL

the proceedings at which each such attorney represented you:

‘n\w

P
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19. . State clearly the relief you seek in filing this application:

Vacared Senderce

20.  Are vou now under sentence from any other court that you have not ¢hallenged?

W

STATE OF SOUTH CAROLINA . ,
VERIFICATION

p g S N

County of \{@r\h

I, Donme M. Noains , being duly swarn
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the

contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. .
e }lmg O

bscribed before me this g1
WVETS s .

SWORN fotand su

Revis;d 312003



'
|

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOQOF

L Ooooie Yagias. , hereby apply for leave to
proceed in this action \{ithou_t prepayment of fees or costs or security therefor. In support of my

application I declare under penalty of perjury that the following facts are true:

(1)  T'amthe applicant’in this action and [ believe I am entitled to redress.

(2)  Because of my poverty [ am unable to pay the costs of said proceeding or give
security thereof. '

Applicant

My Commission Expires: [" !LL"Q‘OJq‘

Revised 312003
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
Donnie Mack Hagins, #164744, ) - 2012-CP-46-4146
)
Applicant, )
- : ) oo .
V. ) RETURN AND MOTION TO .
8 ) DISMISS ALL CLAIMS EXCEPT
) AUSTIN REVIEW
3 | ) . 8
State of South Carolina, ) e W o
) 262 4 Vi
Respondent. ) S f;?: N 6‘ T
. ) Enk 1
b ]

. 3o =
The Respondent, making its Return and Motion to Dismiss the currens éfbglcat@

for post-conviction relief filed December 3,2012, respectﬁally submits the followmg o
) . -
The Apphcant is presently conﬁned in the South Carohna Department of
éorrectlons pursuant to orders of commitment of the York County Clerk of Court. The
Applica.ﬁt was indicted at the Marchf2007 term- of the York County Grand Jury for
Distribution of Crack Within Proximity of a Public Park or Pla).'ground (2007-GS-46-

0464) and Distribution of Crack Cocaine (2007-GS-46-0465). Melissa A. Inzerillo,

Esquire, represented the Applicant. On April 2, 2007, the Applicant pled guilfy as

indicted. The Honorable John C. Hayes, III, concurrently sentenced him to ten (10) years
for Distribution of Crack Within ?roximity of a Public Park or Playground and fifteen

(15) years for Distribution of Crack Cocaine. The Applicant did not appeal his

conviction or sentence.

2008-CP-46-0373
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The Applfcant filed his first application for Post-Conviction Relief (PCR) on
January 30, 2008." The Respondent made its Return on May 22, 2008. An evidentiary
hearing was subsequently convened at the Moss Justice Center in York County, South
Carolina on February 4, 2009. The Applicant was present and was represented by
Matthew R. Niemiec, Esquire. Ashley A. McMahan, Esquire, of the South Carolina
Attorney General's Office, represented the Respondent.

In his first PCR application, he alleged that he was being held in custody
unlawfully for the following reasons:

1. Ianf'ectxve Assistance of Counsel
2. Subject Matter Jurisdiction

The Honorable Lee S. Alford denied and dismissed the Applicant’s application by

written Order on February 134, 2009.

IL.
_ In his current applicétion for post conviction relief the Applicant alleges.that he is
being held in custody unlawfully for the following reasons:
1. “Fraudulent Indictments”
a. “Proper procedures were not followed to obtain
_ indictments”
2. “Failure PCR Counsel to file Notice of Appeal”
For the purpose of this Return, the Respondent mcorporates the Clerk of Court’s
- records for the Applicant’s convictions, the records from the South Carolina Department
of Corrections, the application and the prior PCR Order of Dismissal. The Respondent

reserves the right to amend this Return upon receipt of any relevant materials.

11
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Except-for Applicant’s claim that he was denied an appeal from his first PCR
aipplication, the Court should summarily dismiss. ihe current Application because it is

successive to the previous application for post-conviction relief. Successive applications

for post-conviction relief are disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735

(1980). S.C. Code Ann. § 17-27-90 (1985) states:

All grounds for relief available to an applicant under this
chapter must be raised in his original, ~supplemental or

- amended application. Any ground finally adjudicated or
not so raised; or knowingly, voluntarily and mtelhgently
waived in the proceeding that resulted in the conviction or -
sentence, or in any other proceeding the applicant has taken
to secure relief, may not be the basis for a subsequent
application, unless the court. finds a_ ground for relief
asserted which, -for sufficient reason, was not asserted or
was inadequately  raised in the original, supplemental

.. or amended application. '

Under this statute, successive post-conviction relief applications are forbidden
unless an applicant can point to a "sufficient reason" why new grounds for relief were not
raised Aor' were not properly raised in previous applications.” Aice v. State, 305 S.C. 448,
409 S.E.2d 392 (1991). Any new ground raised in a subsequent application isllinlited to
those grounds that “could not have been raised . . . in the previous application.”
[Emphasis in original]. Ig 305 S.C. at 450, 409 S.E.2d at 394. If the Applicant could
have raiséd these allegations in a prei'ious application, then the Applicant may not raise
those grounds in successive appllcatlons Id. The Appllcant bears the burden of showing
that the allegatlons could not have been raised prev10usly Land 274 S.C. 243 262'-
SE2d 735 (1980).

_Accbrdipgly,’ Respondent moves for a summary 'dismissal of the application

because it is successive.

Page 3 of 6



Iv.

Except for Applicant’s claim that he was denied an appeal from the denial of his
first PCR application, the Respondent suﬁmits that this Application for Post-Conviction
Relief should also be -summarily dismissed for failure to comply with the filing
procedures of the Uniform Post-Conviction Procedure Act.. S.C. Code Ann. §17-27-10 to
~160. S.C. Code Ann. §17-27-45(a) reads as follows: -

- An application for relief filed pursuant to this chapter must
be filed within one year after the entry of a judgment of
conviction or within one year after the sending of the
remittitur to the lower court from an appeal or the filing of
the final decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall
~apply to all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469
S.E.2d 606 (1996). The Applicant was convicted of the ‘offenses he challenges in this
application on April 7, 2007. The Applicant was therefore required to file his application
before April 8, 2008. This application was filed on December 3, 2012, well after the
statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of
statute of limitations. MMMDMA@, 315 S.C.
487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985)
authorizes the Court to "grant a motion by either party for summary disposition of [an]
application when it appears from the pleadings ... that there is no genuine issue of

material fact and the moving party is entitled to judgment as a matter of law." Therefore,

the Respondent requests that this Court summarily dismiss the application for post

Page 4 of 6
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conviction relief for failuré to ﬁlé within the time mandated by the Post Conviction
Procedure Act. - - |
V.
There is i_lq constitutional right to appointed counsel for coll;ateral review 6f a

conviction. Pennsylvania v. Finley, 481 U.S. 551;~‘107_‘S.Ct. 1990, 95 L.Ed.2d 3539

(1987). The Sixth Amendment right t6 effective assisfance of counsel does not extend to

state post-conviction relic_f actions. Colemaﬁ v. Thompson, 501 U.S. 722, 111 S.Ct.-
2546, 115 L.Ed.2d 640 (1991). Theréfore, ‘;the conténtion that prior PCR counsel was
ineffective is not per se a 'sufficient reéson' warranting a successive PCR application
under ' 17-27-90.” Aice, 305 S.C. at 451, 409 S.E.2d at 394.

The only recognized exception to the rule barring claims of ineffective assistance.

of post-conviction relief counsel is found in Austin v. Statg? 305 S.C. 453, 409 S.E.2d

395 (1991). . Austin recognizes: a Ag'eneral exception to this rule where prior post-

conviction relief counsel fails to appeal the denial of the application. Id. Austin 4“is

limited to its particular factual situation . ...” Aice,. 305 S.C. at 452, 409 S.E.2d at 394.

" Pursuant t(_)‘ Austin, a post-conviction relief applicant may petition the South Carolina

Supreme Court for discretionary review of the dismissal of their application. Respondent
reqﬁests an evidentiary hearing solt?ly on the fnatt?r of the Applicant’s entitl;:mcnt to an
Mig Review.
/ - VL
| The Résponde__:nt dgnies éaql} allegation that is not expressly admitted, qualiﬁed or
explained. |

VIL
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WHEREFORE, with thé exception of Applicant’s allegation that he is entitled to
belated review of his first PCR application, Respondent moves to summarily dismiss the
application because it is successive to the Applicant’s prior PCR action and was filed
after the statute of limitations had expired. Respondent requests an evidentiary hearing
solely on the matter of the Applicant’s entitlement to an Austin Review.

Respectfully submitted,

~ ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY ELLIOTT
Senior Assistant Deputy
Attorney General

J. RUTLEDGE JOHNSON
Assistant Attorney General

" P.O.Box:11549
Columbia, S.C. 29211

By: : - _ :
: pey ﬂ the Respondénts
Columbia, South Carolina

. éz% 2/ 2013

Page 6 of 6

81




STATE OF SOUTH CAROLINA

\

- Q3AI3I3-03 4

) o |
) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK Sy ;
)
) 2012-CP-46-4146 .
) N
DONNIE M. HAGINS, 164744 )
)
Applicant, y .
) ‘ ‘
vs ) AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, ) S0% N
) 500
Respondent. ) L2
) I >
<05 =
, | 572 #
1. I am an employee of the Respondent in the above-captioned action. ¢V
2. Regular communication by mail exists throughout the State of South Carolina

and that this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return and Motion to Dismiss All Claims
Except Austin Review in the above-captioned matter on the following person(s) by

depositing same in the United States mail, postage prepaid:
Mitchell Payne, Esquire |

P.O. Box 10352
-Rock Hill, SC 29731

DATED this 21¢t day of February, 2013.

andra Y;@(ng, Leg@ssistant

For Respondent
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ALAN WILSON
ATTORNEY GENERAL
~< S
February 21, 2013 Sef Sy =2
- [0 Y/ F
xOx Q@ m
oho L=
owvx N ]
<S> O 2
i ] TR Yy
The Honorable David Hamilton =~o5 B M
Ve L=
S =z W ‘.ﬁ
N o
N

Clerk of Court, York County
Post Office Box 649 '
York SC 29745

Re: Donnie M. Hagins v. State of South Carolina
- "2012-CP-46-4146

Dear Mr. Hamilton:
Enclosed please find the original Return and Motion to Dismiss All Claims
 Except Austin Review of the Respondent, in the above-captioned case, Donnie Hagins

v. State, for filing in your office. We are also sending you copies of the following
documents to accompany our Return: ' ' »

1) PCR application
2) Clerk Records (York)

3) 'SCDC records

smc%

. 'u Johnson
sistant Attorney General

JRJ:cey
Enclosures

cc:  Mitchell Payne, Esquire

REMBERT C. DeNNIS BUILDING ¢ PosT OFFice Box 11549 « CoLumsia, SC 29211-1549 < TeLepHONE 803-734-3970 * FacsiMiLE 803-253-6283
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STATE OF SOUTH CAROLINA |
INTHE COURT OF COMMON PLEAS

)
, )
COUNTY OF YORK - )
).
Donnie M. Hagins #164744 ) CASE NO.
[] Plaintiff ) 2012-CP-46-4146
. ' ) "
V. ) MOTION AND ORDER INFORMATION
' - ) .FORM AND COVER SHEET
State Of South Carolina ) :
X Defendant. )
Plaintiff's Attorney: ‘Defendant’s Attorney:
Mitchell Payne, Bar No. J. Rutledge Johnson, Bar No. 78871
Address: Address: '
'P.O. Box 10352 Rock Hill, SC 29731 PO Box 11549 Columbia, SC 29211-1549
phone fax: phone; 803-734-3737 fax; 803-734-4113
e-mail: other: | e-mail: other: :
__| MOTION HEARING REQUESTED (attach written motion and complete SECTIONS i and )
X FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il and lll) S .
] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il and Hl) os '*'Qﬁ;"” 3
SECTION I: Hearing Information xf>< m%s m :
Nature of Motion: 8.‘32 @
Estimated Time Needed: Court Reporter Needed: [ JYES / [ ]NO S ?_3
SECTION II: Motion/Order Type ) _(m;: ™ O
(X Written motion attached S " g X O
] Form Motion/Order N ~ SE ¥ =
- | hereby move for relief or action by the court as set forth in the attached proposed cﬁer o
- : February 21, 2013
- Signatute of/Attﬁy for | JPlaintiff / pJDefendant ~ Date submitted

U/ \SECTION ii: Motion Fee
O PAID AMOUNT: ,
X EXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) [[] Domestic Abuse or Abuse and Neglect ) -
[] Indigent Status  [[] State Agency v. Indigent Party
(] Sexually Violent Predator Act E Post-Conviction Rellef

[C] Motion for Stay in Bankruptcy _
[_] Motion for Publication [] Motion for. Execution (Rule 69, SCRCP)

] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge's instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION

[C] Motion Fee to be paid upon ﬁlmg of the
attached order.

(] Other: JUDGE
CODE.____  Date:
CLERK’S VERIFICATION
' T Date Filed:
Collected by:

[ ] MOTION FEE COLLECTED:

[[] CONTESTED — AMOUNT DUE:

SCCA/233 (11-03)



STATE OF SOUTH CAROLINA-

County of York

Donnie Mack Hagins,
Appiicant,
vs.
State of South Carolina,

Respondent.

BEFORE:

COURT OF COMMON PLEAS

2012-CP-46-04146

TRANSCRIPT OF RECORD

N N e N N N e e e e S e S e

August 16th, 2013
York, South Carolina

THE HONORABLE G. EDWARD WELMAKER, JUDGE.

APPEARANCES:

LEAH B. MOODY, ESQ.

Attorney for the Applicant

J. RUTLEDGE JOHNSON, ASSISTANT ATTORNEY GENERAL
Attorney for the Respondent

AMINAH R. HARDY, RPR, CVR-CM
Official Court Reporter
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No.

EXHIBITS

Description

(No exhibits were marked.)

Page




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PROCEEDINGS

MR. JOHNSON: May it please the court, Your Honor .
This is the case of Donnie Mack Hagins versus the State of
Soﬁth Carolina. 1It's case number 2012-CP-46-4146.
Mr. Hagin was indicted the March 2007 term of the York
Couﬁty grand jury for distribution of crack cocaine witﬁin
proximity of a park or playground, and.distribution of
crack cocaine. On April 2nd, 2007, he pled guilty as
indicted before the Honorable John C. Hayes, III, who
concurrently sentence him to ten years for  the

distribution within proximity and 15 years for the

distribution of crack cocaine. He did not appeal his

sentence.

He filed a PCR application. That's case
number 2008-CP-46-0373 on January 30th, 2008. S£ate
made its return on May 22nd, 2008. An evidentiary
hearing was held here at the Moss Justice Center in York
County on February 4, 2009. He was present and
rebresented by Matt Niemiec. 1In his first application, he
alleged ineffective assistance of counsel and subject
matter jurisdiction. The Honorable Lee S. Alfqrd denied
and dismisseq his application by writteh order on
February 13, 2009.
| He haé since filgd an application on December 3rd,

2012. The State filed its return and motion to dismiss

87
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

all claims except for an Alston v. State review on

'February 21, 2013. His only allegation is that PCR

counsel Mr. Niemiec failed to file a notice of appeal on
his behalf. I spoke to Mr. Niemiec, and he say has no
proof he ever filed a timely notice of appeal. I've

spoken to Ms. Moody, his present counsel, and said that

Mr. Hagin's -- and I think she'll introduce these

documents -- that he did write Mr. Niemiec askiﬁg for an
PCR;apﬁeal. Therefore the State-is going to consent to an
Alston v. State review.

THE COURT: Any otherlissues we_havé?

MS. MOODY: NO}VSir, Your Honor. The only issues are
that PCR appeal. The docﬁments that Mr. Johnson speaks of
is where my client went forward trying to get the
information as to’whether‘his appeal was filed with the
Cle?k of the Court, through the Supreme Court, even
through Office of Disciplinafy Céunsel. He wrote Judge
Alford regarding the status of.his case, which he did not

know whether the final order had been submitted to the

Court and filed. And then from there, he wrote to the

‘Supreme Court. The Supreme Court told him he needed to

file ‘a post—convicpion relief, so that's why we're here
today. 7
Based on that, we went through his case and I

did have —-- if I may approach -- documents that show that
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

he took stepsito try and find out what happened with his
éaSe, and whether there was an appeal noﬁice filed on his’
behalf, and the end result was there was no notice of
appeal filed on his behalf. Your Honor, he understands

that the only issue that would have been heard today by

‘the Court and decided upon by the Court is whether or not

he requested an appeal of his PCR application. With that
understanding he was prepared to go forward, but since the
State is going to consent, we'll happily take tﬁat,consent
and go forward if the Court should allow it.

THE COURT: Go forward with --

MS. MOODY: Filing an appeal for .the PCR.

THE COURT: Yeah. |

MS. MOODY: I'm sorry.

THE COURT: I've reviewed it, and seems like under
the law, Alston, Odom, and the other cases afterwards; he
would be entitled to an appeal. Clearly not only from
what his attorney was not able to substantiate, but all
the paperwork he had. He's entitled to an appeal.

MS. MOODY: Thank you, Your Honor.

THE COURT: Prepare me an order, Mr. Johnson.

‘MR. JOHNSON: Yes, sir.

THE COURT: You want these filed with the clerk?

MS. MOODY: Yes, sir.

(Whereupon, the proceedings were concluded.)
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STATE OF SOUTH

COUNTY OF YORK

CERTIFICATE OF REPORTER: ) .

CAROLINA )

' I, Aminah R. Hardy, RPR, Official Court Reporter

for the 16th Judicial Circuit of the State of South

Carolina, do hereby certify that the foregoing is a true,

accurate and complete Transcript of Record of the

proceedings had and evidence introduced in the hearing of

the captioned case, relative to appeal, in the Court of

Common Pleas for York County, South Carolina, on the 1é6th

day of Augdst,

25 | -

2013.

December 15th, 2013

Aminah R. Hardy, RPR, CVR-CM
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STATE OF SOUTH CAROLINA By tEYEBURT OF COMMON PLEAS
COUNTY OF YORK 013Fp ~¢ SFXEEBNTH JUDICIAL CIRCUIT
. ) o
| P80 HamiLroy
Donnie Mack Hagins, #164744, ng)ﬁ-ébf},;%T% . 2012-CP-46-4146
. ) ~ii oy, \__C )
Applicant, )
)
v. )  ORDER GRANTING BELATED
)  PCR APPEAL PURSUANT TO
) AUSTIN V. STATE
State of South Carolina, )
)
~ Respondent. )
)

This matter comes before the Court by way of an Applicaﬁon for Post-Conviction Relief
(PCR) filed December 3, 2012.
L
The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders-of commitment of the York County Clerk of Court. The Appli;::ant was

indicted at the March 2007 term of the York County Grand Jury for Distribution of Crack Within

Proximity‘of a Public Park or Playground (2007-GS-46-0464) and Distribution of Crack Cocaine ‘

_ (2007-GS-46-0465). Melissa A. Inzerillo, Esquire, represented the Applicant. On April 2, 2007,

the Applicant pled guilty as indicted. The Honorable John C. Hayes, IH, concurrently sentenced.

him to ten (10) years for Distribution of Crack Within Proximity of a Public Park or Playground
and fifteen (15) years for Distribution of Crack Cocaine. The Applicant did not appeal his

conviction or sentence.

2008-CP-46-0373

Page 1 of 3 E
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Thé Applicant filed his first application for Post-Conviction Relief (PCR) on January 30,
2008. The Respondent made its Return on May 22, 2008. An evidentiary héaring was’
subsequently convened at the Moss Justice Center in York County, South Carolina on February

4, 2009. The Applicant was preserit and was represented by Matthew R. Niemiec, Esquire.

~ Ashley A. McMahan, Esquire, of the South Carolina Attoméy General's Office, represénted the

Respondent. -

In hJS first PCR.application, he alleged that he was being héld in custody unlawfully for
the following reasons: | |

1. “Ineffective Assistance of Counse}”

2.- “Subject .Matter Jurisdiction”

The Honorable Lee S. Alford denied and dismissed the Applicant’s application b)'f writteﬁ
Order on February 13, 2009.

| i

In his currer;t application for post—convxcnon relief the Apphcant alleges that he is bemg
held in custody unlawfully for the followmg reasons:

1. “F rgudulent Indictments”

| a. “Proper procedures were not followed to .obtain indictments”
2. “Failure PCR Counsel to file Notice of Appeal”
A IIL.
It ‘appeariné that couﬁsel for both paf'ties co'nsentﬁ to the denial of all claims in his™

Application for Post-Conviction Relief with the only exception being.the granting of a belated

! Counsel for Respondent spoke to prior PCR Counsel before the hearing who informed Counsel for Respondent that
he had no proof that he ever served Applicant with a copy of the original Order of Dismissal. Therefore, at the
hearing, Counsel for Respondent conceded Applicant was entitled to-a belated PCR appeal pursuant to Austin.

Page 2 of 3.
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PCR appeal pursuant to Austin v. State?, this Application for post conviction Relief is granted
only as to Applicant's right to seek a belated ;ppeal of his previous Appliéation for Post
Conviction Relief and is d_eﬁied and dismissed as to all other claims for relief.

IT IS THEREFORE ORDERED: |

1. This Application for Post-Conviction Relief is DENIED WITH THE EXCEPTION
OF GRANTING-A BELATED AUSTIN APPEAL. Within thirty (30) days of service of this
Order, counsel for the Applicant must file a Notice of Appeal to secure the appropriate review 6f
the Applicant's first post-conviction relief action, captioned 2010-CP-02-1873. Counsel and the
Applicant are directed to King v. State, 308 S;C. 348, 417 S.E.2d 868 (1992) and Rule 243,
SCACR, for the appropriate procedure for a belated appeal; and

2. The Applicant is remanded to the>custody of the Respondent for the completion of his

sentence.

r‘\
AND IT IS SO ORDERED thisﬁ(da

G. :
Presiding Judge
Sixteenth Judicial Circuit

, South Carolina.

2305 S.C. 453, 409 S.E.2d 395 (1991)
Page 3 of 3
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LED-Receyy,
BI3SEP -6 4 3% 9s
DAVID HA sy .
ySELE TN
Dr.h COUL“(T,; A
ALAN WILSON
ATTORNEY GENERAL

September 3, 2013

The Honorable David Hamilton
Clerk of Court, York County
Post Office Box 649

© York SC 29745

Re: Donnie Hagins v. State of South Carolina
2012-CP-46-4146

Dear Mr. Hamilton:

Enclosed please find an original and a copy of an Order Granting Belated
PCR Appeal Pursuant to Austin v. State in connection with the above referenced
case. Please file the original and return a certified copy to me in the self-addressed

-envelope provided for your convenience..

Sincerely,

. Rugtedge Johnson
ssigtant/ Attorney General

JRJ:cey
Enclosures

cc: . Leah B. Moody, Esquire

REMBERT C. DENNIS BUILDING ¢ POST OFFICEBOX 11549 « COLUMBIA, SC29211-1549 « TELEPHONE 803-734-3970 o FACSIMILE 803-253-6283
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DOCKET NO. 2007-GS-46-00464

ﬁ” p— i
> WITNESSES .
sDEU\Schettler The State of South Carolina
: County of York ™
. — S eo——
COURT OF GENERAL SESSIONS
March 15, Term 2007
~jm
ARREST WARRANT NUMBER - :
J162103 THE STATE
VS.

ACTION OF GRAND JURY ,
, DONNIE MACK HAGINS

hoabmao: ,Om Grand L:c\

3/ 07
VERDICT
._:&mn:_m:.” for
m»w%hi!h .- S0 e - s ﬂxﬁﬂﬂgf. -
. _u_w._.m_mc._._oz OF COCAINE w>wm Aogn—o
WITHIN _u_ﬂox_g3 OF A _ucw_.._o PARK OR
v_u><0—~oczo
Foreperson of \umi Jury
Date:

SC Code: § ﬁ-mw.ﬁm
CDR:Code: 108

After being fully advised as to my
legal rights, | hereby waive presentment
to the Grand Jury. .

.Umﬁmsam:n.

| A : _
hereby appear in my own proper person and plead
guilty to the within indictrent or to

,‘\q-\ .kh\y \‘ \ k\\\ %5\/

CdC.PLS.ANDGS. \vﬁg\g\%

...4 4" !

i




" as amended, within a one-half mile radius of the grounds of Galilean

[
1.
Y,

STATE OF SOUTH CAROLINA) : )“ INDICTMENT
COUNTY OF YORK _ ) o

. At a Court of General Sessions, convened on March 15 2007, the Grand Jurors
of York County present upon thelr oath: :

DISTRIBUTION OF COCAINE BASE (CRACK) WITHIN PROXIMITY OF A PUBLIC .
'PARK OR PLAYGROUND

That on or about October 14, 2006, in York County South Carolina, the
Defendant, Donnie Mack Hagins, did distribute, sell, purchase, manufacture, or
unlawfully posséss with intent to distribute cocaine base (crack), a controlled substance

under provisions of Section 44-53-110, et seq., Code of Laws of South Carolina (197
Waecodel Ua k})/’z < Nftes

ark, a public park
or playground located in York, South Carolina, such not having been authorized by law,
all in violation of Section 44-53-445, Code of Laws of South Carolina (1976), as.
amended. ' |

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.
| g A § £.< mm/(:?

/ ASSISTANT SOLYCITOR
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. ' WITNESSES
- PEU\Schettler A

k4
*

DOCKET NO. 2007:GS-46- 00465

The State of South Carolina
County of York

jin

~ COURT OF GENERAL SESSIONS

March 15; Term 2007

ARREST WARRANT NUMBER

J162104

ACTION OF GRAND JURY

hoabmaoa ow OB Q ,EQ

—
—

VERDICT

THE STATE

VS,

DONNIE MACK HAGINS

moabmaoa ow th. ,Ea\
Date: ;

- Indictment for A_.

DISTRIBUTION OF COCAINE: m}mm {CRACK)

SC-Code: § 44:53-375
CDR Code: 3039 -

After cm,:@ fully advised as to my
_mmm_ rights;.| hereby waive presentment
to the Grand Jury. *

Défendant

|
hereby appear in my.own proper person and plead
guilty to-the within sa_QBm:n orto

X “&S C\ Haa %r@

' Defendant . P

ooa _urm >z_uom
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~ case made and provided.

*

STATE OF SOUTH CAROLINA) | © INDICTMENT
| ) |
COUNTY OF YORK )

At a Court of General Sessions, convened dn March 15, 2007, the Grand Jurors
of York County present upon their oath:

DISTRIBUTION OF COCAINE BASE (CRACK)

That on 6r about October 14, 2006, in York County, South Carolina, - the
Defendant, Donnie Mack Hagiﬁs, did distribute, dispen.se, or deliver a quantity of
cocainé base (crack), a controlled substancé under provisions of Section 44-53-110, et
seq., Code of Laws of South Carolina (1976), as amended, or did othervvisefaid', abet,
attempt, or conspire to distribute, dispense, or deliver cocaine base (cfg’ck), all in

violation o_f Section 44-53-375, Code of Laws of South Carolina (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such

gﬁ § PP

ASSISTANT SOLIEITOR




