ORIGINAL v

THE STATE OF SOUTH CAROLINA
In The Court of Appeals APR 0.1 2014
SC Court of Anpzz’s

APPEAL FROM BEAUFORT COUNTY
Marvin H. Dukes IlI, Master in Equity -

Case No. 2011-CP-07-1933

Deep Keel, LLC, ... .. ... e e Respondent,
V.

Atlantic Private Equity Group, LLC, Terry L. Rohlfing,

Jerry T. Caldwell, and Bluffton Village Town Center

Property Owners’ Association, Inc., ... ................ Defendants, ¢

Of Whom Atlantic Private Equity Group, LLC,
Terry L. Rohlfing, and Jerry T. Caldwell are the . .. ... ... Appellants.

BRIEF OF RESPONDENT

Charles S. Altman
Meredith L. Coker

SC Bar No. 71103
ALTMAN & COKER LLC
575 King Street, Suite A -
Charleston, SC 29403

tel: (843) 853-9907

fax: (843) 853-9838
Attorneys for Respondent



TABLE OF CONTENTS

TABLE OF AUTHORITIES . ... . RIS i
STATEMENT OF CASE . ... ..ottt e oot 1
ARGUMENT. .. . .. R IR SRRSO 2
.~ STANDARD OFREVIEW........... PO e o2
. THE COURT PROPERLY ADMITTED THE NOTE,
- MORTGAGE, ASSIGNMENT OF LEASES RENTS ,.
AND PROFITS, LOAN MODIFICATION AGREEMENTS, i
'AND PARTIAL RELEASE .5 3
‘7
L  THIS COURT PROPERLY ALLOWED TESTIMONY .
AND EVIDENCE FROM RESPONDENT’S WITNESS - N
RELATING TO THE AMOUNT OF DEBT OWING. .. ............. 5
IV.  THE EVIDENCE SUPPORTS THE MASTER’S FACTUAL
*_ FINDING WITH REGARD TO THE GUARANTIES. .............. 8
CONCLUSION . . ...ttt ettt et SUU 9



- TABLE OF AUTHORITIES

Fields v. J. Haynes Waters Buildérs Inc., 376 SC 545A 658 S.E.2d 80'(2068) ......... 5
; .erlds V. Regzonal Med. Ctr Orangeburg, 363 S.C. 19, 609 S E.2d 506 (2005) ..... e 2
' "National Equipment, Ltd v. David Jones Sales, Trucking Division, 'Inc., =
268 S.C. 551,235 S.E.2d 125(1977) .. . .. P e 4
Conranv. Yager, 263 S.C. 417, 211 S.E.2d 228 (1975-)-. e RIS .4
R&G Constr., Inc., v. Léwcountry Regional Trans. Authority, : .
343 S.C. 424 540 S.E.2d 113 (Ct.App. 2000) ..... e ceaees P 02
.Twelﬁh RMA Partners, LP, v. National Sqfe Corporatzon 335 S.C. 635 | o .
5188E2d44(CtApp 1999) ... ool e e 6,7
- Midfi rst Bank v. C.W. Haynes & Company, Inc. et al 893 F. Supp. 1304. , ‘
(USDC S.C,1994)....... e N
S.C. Code § 19-5-510, .. ... ... SR IR PO 6
S.C. Code §36-3-308 ............. TR R 34
Ru1e803SCRE ...... 6T
Rule 901, SCRE . . ....... R .IA. RSN e il -."-.‘-:;- 4
Rule90’2,IS_CRE ........... 3,4 |
- i



| STATEMENT OF THE CASE
This appeal involves the foreclosure and collection of a commercial Note and
Mortgage. | The debtor Atlantic Private Equity Group, LLC, (Appellant) admits its failure to |
repay amounts owing under a loan originally vmade by Community FirstBank and eecured by
certain property' as evidenced by a duly recorded Mortgage. Subsequent to the’ ‘
commencernent of the suit,l the debt ‘was‘ assfgned to Deep’ Keel, LLC, (ReSpondent) ‘
: -substitutedl as Plaintiff by Order of the Court. . | |
| ‘This action was commenced hy Communit}tlFirstBank_on April 25,2011, to bringa
cause of action for foreclosure with deficiency demanded against Atlantie Prit/ate Equity
Group, ‘LLC and for breach of guaranty against Terr§ L. Rohlfing and Jerry T. Cald\iteli'
(herernafter collectively Appellants).' By Order entered April 17,2013, and Wlth the consent
of the parties, the matter was referred to the Beaufort County Master in Equrty, Marvin H.
Dukes III, to hear the foreclosure action. Upon dlsposmon of the foreclosure action, the case
is to be returned to‘ the ‘Circuit Court for‘any issues triable by jury as agafnst the rndi\;iduaI. :
o Defendants Terry L. Rohlfrng and Jerry T. Caldwell on their‘respective guaranties. |
By further Order entered April 1 7,2013, Deep Keel, LLC, (hereinafter Respondent)
was substituted as\f’laintiff, due to the aséi'gnment of all rights, title and interests to the Note,

* Mortgage, and other loan documents to said entity.

On June 18, 2013, Respondent served and filed a Notice of Foreclosure Hearing, ‘

'Subsequent to the commencement of the sult Communlty FlrstBank merged with

" Crescent Bank, and the name of the surviving entity was changed to CresCom Bank
(hereinafter referred to as the Bank). This merger is evidenced by the Articles of Merger
filed on record with the South Carolina Secretary of State on July 29, 2011, and filed of

-record with, inter alia, the Office of Register of Deeds for Beaufort County, South
Carolina in Book 3098, page 1545 on November 15, 2011.
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including notice of its intent to submit »written testim‘only at the foreclosure hearing.

- The foreclosure hearing was held on July 10,-2013. Respondent proffered izvritten
testimon;/ 'as'w'ell as live testimony from Scott Bynum sole member of Respondent. No
Appellants attended the hearmg, although counsel for the Appellants was present and
part1c1pated in the hearing |

The Master in Equrty issued the Master’s Report and Judgment of Foieclosure and
Sale on July 29, 2013. Appellants filed a Motion for Reconsideration, 'wh‘ich Respondent
opposed by Memorandum in Opposition filed August 22,201 3.‘» Thereafter; the Master in
Equity issued anpAmended l\/laster’s“Repo‘rt andJ udgment of Foreclosure and Sale, and th'e,‘ :
- property at issue was soldjat public auctiOn. | |
' Appellants seryed their l\lotice of Appeal on“b'ctober 10, 2013. |

.

ARGUMENT

I ' Standard of Review -

- “The admission of evidence is withing the trial court’s discretion. The court's ruling

S (0] admit or eXclude evidence will only be reversed if it constitutes an abuse of discretion

n amounting to an error of law R& G Constr., Inc V. Lowcountrv Reglonal Trans Authoritv
o 343 S C. 424 439, 540 S.E. 2d 113 121 (Ct App 2000) (c1tat10ns om1tted) “[T]o Warrant- ‘
,-;reversal based on the admissron or exclusmn of evidence, the appealing party must show‘

| both the error of the ruling and prejudice.” Fields v. Regional Med. Ctr. Orangeburg, 363

S.C. 19, 26, 609 S.E.2d 506, 509 (2005).



II. The Court properly admitted the Note, Mortgage, Aséignmént of Leases Rents and‘
Profits. Loan Modification Agreements. and Partial Release. ' '

The Appellants assign error to the Master’s admission of seyeral loan documents: fhe
Promissory Note [R. pp- 113-1 14]; Mortgage [R. pp. 116-124]; Assignment of Leases, Rents
and ProﬁtsA[R. pp. 126-130]; Loan Modification Agreement dated April 23, 2009 (“First
Modiﬁcaﬁon-”) tR. p- 132]; Loan Modiﬁcation Agreément dated May 24, 2010 (“Second
.Modiﬁcation’f) [R. p. 134]; (cbllectively referenced herein as the “Loan D(;cuments’-’) ar.ld‘
the Partial Release of Mortgége and Assign.ment' of Leases, Rents and Profits (“Partial
Release”) [R. pp. 136-13’}]. While the’Aﬁpéllants’ assignmen.t of error relies upon heafsay
grounzls,l the App'ellénts’ arguments commingle the issue of authentication with that of
hearsary.é A -

The original Loan Documents were profféred at trial and made available to
‘ Abpgllants. [R.p. 42,11 19-24; p. 43, 11 13-15]. With the consent of thé Appellaht, copies
- ofthe Loaﬁ Doéumeﬁts Weré substituted fbr'the originals in the record. [R. p. 56,11. 18-21].
The Note and Modiﬁ(l:ations théreto are .se'lf-éuthenticat.ing commercial paper. There is no.
diépute thaf the Respondéni is the holder of that cc;mmerCial paper. Rule'902, SCRE, states,
in relevant part, “Extrinsic evidence of authenticity as a conciition precedent to admissiBility
is not requi_red ‘with respect to .  .. [clommercial paper, ‘signatures vthereori, and ciocuments
relating thereto to the extent provided by general commercial law.”'Rulé 902(9), SCRE.

Pursuant to'§3-308 of the‘Sopt'h Carolina Uniform Commercial Code, the mere production

of the Note is prima facie evidence of its authenticity and the obligatidns thereunder. S.C.

It is not clear that the Appellants preserved the issue of authenticity of the Loan
Documents, as copies of the Loan Documents in lieu of the originals were admitted into
evidence without objection of App‘ellan'ts [R. p. 56, 11.-18-21].
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"~ Code § 36-3-308 states in relevant part, “[i]n an action with respect to an 1nstruinent the
authent1c1ty of, and authority to make, each s1gnature on the instrument is admitted unless
specrﬁcally denied in the pleadlngs
Moreover, the Mortgage and the Assignment of Leases, Rents and Profits are self- -

authenticating. Both are acknowledged documents and recorded in the Register of Deeds
Office for Beaufort County. 'Rule 901(b)(7), SCRE; Rule-902(8), .SCRE'.‘ Likewise, the
Partial Release of Mortgage and Assignment is recorded in the Register of Deeds O'fﬁce for
Beauforthounty, and does not bear the signatures of any Defendant below.3‘ *

| A'ppellantsf Answer did n'ot speciﬁc‘ally"deny the genuinenessl ofthe s’ignatures'onthe |
docuinentS,{ nor did the Anpellants ever assert any issues of forgerv. In fact, th_e Answer
admits that .Appellant Atlantic Private Equity Group, LLC, borrowed money, entere'd into a
loan with Community FirstBank, and failed to make payrnents [R.p. 34,9909, 13 ; p- 44, 11
8-9]. Moreover the Answer merely craves reference to the original Loan Documents and '
denies only those allegatlons 1ncons1stent therew1th ”? [R p- 34, 1[ 9] “A general denial vvill .
not raise the 1ssue of the éenulneness ofa srgnature on an 1nstrument Faihng to specrﬁcally
deny the validity of the signature, appellant is deemed to have admitted the signature . . .

National Equipment, I.td. v. David Jones Sales. Trucking Division. Inc.; 268 S.C. 551, 555,

235 S.E.2d 125,127 (1977) (citing Farmers & Merchants State Bank v. Mann 203N.w.2d

173 (S.D. 1973) Bentz v. Mullins, 24 Ohio’ App.2d 137,265 N. E. 2d 317 (1970)) See also\

Conran v. Yager 263 S.C. 417 211 SE2d 228 (1975)

‘ *The Partial Release was recorded by the Bank pursuant to the sale of one of the

" mortgaged properties during the pendency of the suit-but prior to the purchase of the loan
and Assignment to Respondent The parties do not dispute that this parcel was released .
from the Mortgage.



Appellants did not ihtrlqduce’any evidence at the‘ trial below, and appeared at the trial

‘ sdlely through counsel. Appellants have i}ever ?aised_tﬁe issue of a forgery, nor denied
: éntering into the loan at issu¢. o S

‘Mére'over, theré is no error with regafd to hearséy or any excepﬁons thereto, as the .

Loap Documgnts should not have'-been _;:onsideréd heérsay in the first pléce.‘ Ap.pelllar_lts

con(':ede, and in fact zifgue, that “[f]hé, cﬁallehged‘ ekhibits in this case are legal instruments,

contract-ual' iﬁ.naturel.:” Af)pellants’ Initial Brief ét‘ p. 6. As such, the‘admi,t.ted documents

“were not offered to prove'the truth of the matter asserted but rather are themselves the issue

Being litigafed. Seé, e.g., Fie‘lds v. J. Haynes Waters Bﬁilders, I.nc.,.376"SC 545, 559, 658 "
S.E.2d 80, 87-88 (2008). That the trial court admitted the documents under the bﬁsiness
" records éxception is, at best, harrﬁle_ss, and certainly not pr'ejﬁdicial 'Eo Appellants, as the
Logn Documents wéré adnﬁésible as non-hearsay. Respondent can find no legal pr’ecedent‘
fqr App'ellalnts’ pfoposition that, in an action 01:1 a confract, the contract is inadrﬁissible due i

¢

to the rﬁle against hearsay.

. This Court properly allvowed testimony and evidence from Respondent’s witness
‘relating to the amiount of debt owing. '

Requndef}t is the assi gnéé:bf thé_d’ri ginal léndef, Community FirstBank, now kn@Vn |
“as CresCom Bank (the Bank). Respondeﬁt, a private inves‘tor, purchaséa'the loaﬁ from the
Bank in a negotiated, arms l¢ngth transaction. There is no dispute or issue before this Court
with régard to the assignment of fhe Bank’s rights under the Loan Docurhe_nts to Respondent,

and Respondent was substituted as Plaintiffin this action without objection from Appellants.



/

[R. pp. 3-4]. “[I]t is well established that an ‘assignee . . . stands in the in the shoes of its
assignor. .. .. When a contract is assigned, the assignee should have all the same rights and

- privileges . . . as the assignor.” Twelfth RMA Partners, LP, v. National Safe Corporation,

. 335 S.C. 635, 639-40, 518 S.E.2d 44, 46 (Ct.App. 1999) (citations omitted).
The evidence below clearly shows that the witness Scott Bynum is the sole member
.of Respondent ‘and the party who reviewed and maintained the husiness records of
Re‘spond'ent. [R. p. 48,-ll. 8- 1 8; . 63, 1L 348]. The evidence further shows that the loan made
to Appellants was purchased by Respondent from the loan ori glnator Communlty FirstBank,
now known as CresCom Bank [R. p. 46, 1L 17 24 p 47, 1L. 10- 12] Finally, the ev1dence
shows that Respondent reV1ewed and kept the records prepared by CresCom Bank prior to '
the purchase of the loan and durlng pendency of the actlon on the loan subsequent to the
R A‘purchase. [R. p. 46, L 25-p. 47,1.9; p. 63, 11. 9-12; p. 64, 11. 4-15].
" The testimony of Bynum with regard to the amounts outstanding under 'the_loan are .
clearly within the purvlew ofthe business re_cords exception to the hearsay rule. Rule 803 (6),
. SCRE, e'xcludes business records from the hearsay rule: .'
A mernorandum' report, record,.or data compilation in any
form, of acts, events, conditions, or diagnoses, made at or
near the time by, or from 1nformat10n transmitted by, a'person -
with knowledge ifkept in the course of a regularly conducted
business activity, and if it was the regular practice ofthat
business activity to make the memorandum, report, record, or
~data compilation, all as shown by the testimony of the
custodian or. other qualified witness, unless the source of

information or the method. or circumstances of preparation
indicate lack of trustworthiness . .

Id.; see also S.C. Code § 19-5-510. Twelfth RMA Partners is:precisely on point. In that



case, the holder of a promissory note and guarantee acquired fhrou'gh assigmﬁent from the
RTC sued the guarantors. The original lend;er was closed by the United States Goyernment,
which appointed RTC as the receiver. The testifying witness for Twelfth RMA Partﬁers was
| ‘a pprtfolio manager for Twelfth RMA. Twelfth RMA, 335 S.C. 635, 639, 518 S.E.2d 44,
45-46. In Twelfth RMA, | o

Ms. Every testified that the records about which she testified
were part of her file that she maintained in Twelfth’s regular
_course of business. , : ' ‘
, ] The Smith argue, however, that she was not the -

; custodian “at or near the time” the records were made. Here,
M. Every’s testimony merely conveyed information from a
person “with knowledge” at the time the records were created,

- a situation expressly allowed under Rule 803(6).

Twelfth RMA Partners at 642, 518 S.E.2d at 48. “Business records of an entity are

‘admissible even though another entity made the records, and the rule does not require an

employee if the entity that prepared the record to lay the foundation.” Midfirst Bank v. C.W.

Haynes & Comipany, Inc. et al., 893 F.Supp. 1304, 1310 (U.S.D.C., S.C., 1994) (citations

omitted) (decision based on the Federal Rules of Evideﬁqe); “Moreévér, Rule 803(6) does -

not require the testifying witness to have personally pafticipatéd in the creation of the
document or to know who actll;ally recofded the 'informaﬁon.” Id. at 1311.

,IThe master properly admitted the business reéords of Respondent. Furth,_ennofe, to-
the éxteht that ‘this Court determines that Exhibits 1 through 6 somehbw constitute héarsay,
it is clear that these documents meet the requirementé of Rule 803(6) as well. Appellan;c :
* provided no testir.non}i and no evidericé in the trial below, rﬁuch less any evidence to dispute,

'deny, or contradict the testimony and evidence of Réspondent. The master committed no



error in admitting the documents and testimony of Respondent, and Appellant cannot meet .

its burden to show any error committed by the master nor any prej udice resulting therefrom.

IV. \The evidence supports the Master’s facfual finding with‘rggel-rd to the Guaranties.
Itis aéain unclear whether Appellants preserved the issue now raised with regard to
thé Guaranties of Térry Rohlﬁné and Jerry Caldwell. Moreovér, the action as to the
Gﬁaranties has not yet bee-n heard by atrier of fact, and no judgment has been entered against
either Guarantor from which they have standing ‘Fo appeal. The Appellants{ Answer admitted
that docurﬁents were executed in connection with the loén, that demand hé'd ‘,been made on
the Guarantors, and that the Gﬁarantoré ilad not made payinent. [R. p. 35, 99 20-21]. The
guaranties were exhibits to the Transcript of Testimbny pfoffered to the Masté:r and were part
of the Loaﬁ documents purchased by and assigned to Respondent. [R. p. 97, 11 8-13; p. 98,
11.7-1 6]. Th’é"ev.ide'npe is sufﬁcienf to sﬁpporf the Master’s finding of fa:ct witﬁ regard to. the

" Guaranties, and should not be disturbed on appeal.f—f



CONCLUSION

The master in equity, sitting as judge and trier of fact below, propeﬂy admitted
Requﬁdent’s Exhibité 1 throﬁgh 6. Further, the master properly admitted testifnony from -
Respéndent’s witness with regard to the outstanding principal, receipt of rents pilrsuaﬁt to
the Assignment of Leases, Rents apd Proﬁté, interest calculations, and costs oweA(‘i. by
_ A};pellant AtlantiF Pﬁvate Equity'(i_roup, LLC. Fufthermore, there was sufficient eyidence _
'before the master to support his finding With regard tb the guaranties.

For .thc reasons stated .hereinab(")v\e, Reépondent respéctfully requests that this
Honorable Court affirm the.jngrﬁént of the master 1n equity, award éosts to Respondent in"

its defense of this appeal, and for all other relief this Court deems equitable.and proper.

Charles S. Altman .=+ = .
Meredith L. Coker

SC Bar No. 71103

ALTMAN & COKER LLC

575 King Street, Suite A
“Charleston, SC 29403

tel: (843) 853-9907

 fax: (843) 853-9838 ,
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