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STATE OF SOUTH CARCLINA )  IN THE COURT OF COMMON PLEAS

| THIRD JUDICIAL CIRCUIT
COUNT)Y OF CLARENDON ) 2011-CP-14-00541
James E! King, )
‘ Plaintiff, )
. ' ) -
; Vs ) ORDER RULING ON
A )] POST-TRIAL MOTIONS
Santee Resort Condominium ) CERTERER . =
Assaciation, Inc., Leah Londeree )y oF RRERCFE T:
And James Kinser, ) pam |§i {4 3
! : "_:,' ¥ L - -
Defendants, ) o Bt A, L ooty 1
1 ) =
ch

':I'lu's matter is before the court for coﬁs_idera;don of the deféndants’ “Motion {6t a
New Tirial Absolute, or for a New Trial Nisi remittitur, or for an Order Altering,
Amendijng, Vacating, and/or Remitting the Award of Dam__agi;s". Also before the court is
Intervenor Travelers Casualty and Surety Company of America’s (hereinafter referred to
as “Travelers™) “Motion 1o A[ter,'Ame-ndj and/or Reconsider and/or for a New Trial”.
These motions were timely made.

After receipt of the instant motions, the court convened a hearing in Charleston
County! on January -'22, 2014. Counsel for all parties aﬁd Travelers appeared and argued
their re:spective positj;ms. In this order, the court will address all motions and will also
conducft the required past—&ial review of any remaining punitive daniﬁges awards.

}The plaintiff sued the defendants for slander. - Travelers is defending the

defendants under a reservation of rights. It has not commenced a declaratory judgment
1 -

1
t

action on the coverage issue. Travelers transmitted a reservation of rights letter to the

dafendants, and the coverage reservaions are referenced belaw.
I
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Tha trial jury returned a verdict for the plaintiff against the defendant James
Kinser (fhereinaftcr referred to as “Kinser”) in the amount of $200,000.00 actual damages
and $10'0,,000.00 punitive damages. The jury returned a“verdict for the plaintiff against
the defg11dant Leah Londeree (hereinafter referred te as “Londeree”) in the amount of

3350, 00‘0.00 actual damages and $240,000.00 punitive damages. Before jury arguments

and the | Jury charge, the plaintiff and all three defendants agrced that a verdict returmed

Vacramst -either or both individual defendants would be 1mputed and binding upon
defendafnt Santee Resort Condominium Association, Inc. (hereinafler referred to as
“Santee;’) Therefore, these verdicts are against Santee as well. |

|The court. granted Travelers motion to intervene but denied its request to include
coverane-related interrogatories on the verdict form. The court explained that its decision
to allov;v Travelers to intervene was simply to allow Travelers to put on the record the

interrogatories it was requesting the jury be allowed ta answer.

TRIAL EVIDENCE IN THE LIGHT MOST FAVORABLE TO THE

PLAINTIFE
iThe following is a summary of the evidence introduced at trial that is taken in the
light rlmsﬁ :Eavorfiblf; to the plaintiff. However, there are notations of areas of
incons%stency in the testimony of Steve and Connie Rolzinscin, as these inconsistencies
are reléx'ant to the discussion of certain motions made by defendant Kinser. Of course,
this reﬁew of e;/idence could not possibly give full ﬂavor’to.tbe denlganor of any witness
or the n‘npact any given testimony may have had upon the jury. The jury had full

oppommity to evaluate the overall credibility of each witness and was mstructed astoits

role in detenmining credibility.
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ic plaintiff owned two cocndominiem upits in tt;e Santee Resort Condominium
éeveloément. Santee Resort Condominium Association, Inc. is the homeowners .
associat;i.on (HOA) for the development. Londeree and Kinser were board members.
Evidence introduced at trial was that at some point during the plaintiff's ownership of the
condos; a South Carolina Sex Offender Registry flyer bearing a phatograph pertaining to
one William James King, Ir. was in the possession of board members. The flyer noted
that th15 person had been convicted in North Carolina of committing a lewd act upon &
minor L:mder the age of sixteen. The plaintiff was not the person depicted in the fiyer.

‘HOA board president Dr. Robert Vam testified that he was shown the flyer at a
Board meeting. Kinser and Londerce were present. He told the board he had known the
plaintiff since the plaintiff was a young boy, and he told Londeree an& Kinser that the
plaintiff was not the person in the flyer. There is no dispute that Londeree and Kinser, as
HOA board members, had the obligation and right to conduct a reasonable inquiry to
make sure a potential child sex predator was not in the midst of owners and patrons of
Santee Resort Condominiums.

Ta.lcen in the light most favorable to the plaintiff, it was established that Kmser
had conversations with condo owner Steve Robinson about the flyer. Robinson testified
that lée- did not know the plaiptiff before he (Robinson) bought a condo in the
development. He met the plaintiff in the parking lot in 2010. Kinser showed him the
flyer i;n 2010 and Robinson told Kinser the person in the phoiograph was not the i:laimiff.
Kinsefr came to his home in Surnmerton and spoke with his wife, Connie, about the flyer.

Connie told Kinser that the plaintiff was not the’ person in the flyer. Mr. Robinson

Wi
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testified: thal Kinser insisted to him and his wife that the flyer depicted the plaintiff,
'de_spite ﬁeir insistence to the contrary.

Connie Robinsc;n testitied that when Kinser brougjﬂ the flyer to the house, he told
her the i;lainﬁff was the man in the fiyer. She testified she told Kinser she had known the
plaintiff all his life and that the plaintiff was nc;t the person in the flyer. She testified that
Kinser said “See, this is Jamie {the plaintifﬂ.“‘ She testified that she again told Kinser
that the plaintiff was not the person in tlie flyer.

l'Ihe testimony of Steve and Connie Robinson was certainly called into question
thmuglé the introduction of their deposition testimeny, in which they stated that Kinser
had sixﬁply asked them if the flyer depicted the plaintiff. At trial, both insisted their trial
testimcény was the correct version of what Kinser had said to them. The court charged
the jurors that they were (0 2ssess the credibility of all witnesses and that they could
consider any prior inconsistent statements and that they were to give the testimoay of 2
witness the weight they believed it deserved.

Rodney Rovals, former maintenance man at the development, Lestiﬁed that he saw
Londcfee and Kinser showing the flyer to different tepants and that they were telliﬁg the
t;nalxt;s ta call them if the tenants saw the person in the fiyer. He testified that Lo,qderee
and I(.linser alsa told the tenanfs that the units owncd by.lhe person iﬁ the flyer were in
forécliosure and that he was not supposed to be on the premises, During this time, the
plai.ntift’ s units were in foreclosure.

- Eva Stevens testified that she rented Unit 420 from the plaindff from October
2009 through Fébruary 2010. She testified the plaintiff old ber that his upits were in
foreclosure and that he did not know how long he could keep the unit she was renting.

.‘. .
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She s:m) ithe fﬂyer when she was approached by Kinser and Londeree and that they asked
if she had seen the person depicted in the flyer. She told them she had not, but did note
the narie of the person was James King. Neither Londeree not Kipser maintained to het
that the person in the ﬂy.er was the plaintiff. She saw the flyer another tume at the resort
when ag maintenance man other than Mr. Royals told her that if she saw the man in the

] :
photo to let him know.

Tina Rigden testified that in 2010 she was employed at First Citizens Bank in
OIangeburg. She testified that she received a call from Londeree during the plajpti&’ 5
foreclosure process and that it was clear to her that Londeree was aware of the
foreclcism‘e. She testi.ﬁedrthhat Londeree wanted to see what could be done to speed up
the _pro!ccss. She tCSﬁﬁBd.LOHdCTEB specifically told her that the plaintff was a convicted
child molester and that he had prostitutes and strippersv in his room at Santee Resort at all
hours. Rigden testified that she told Londeree she had ;qmwn the plaintiff since grade
scliool and that she was wrong about him being a child moiestcr. She testified she saw
ﬂle plaintiff at Folly Beach at a later time and told him what Lpndgree had said. She said
the plaintiff was shocked. |

| Londerec testified that she never confronted the plaintiff to ask him if the flyer
depict;:d bim because if he were truly 2 5ex offender, she could not trust him to give ber a
truthﬁﬂ answer. She confirmed that Dr. Vam told her be had known the plaintff since
the plainGff was 2 kid and that he did not think the flyer depicted the plaintiff, but that
she could “rese;arbh it” She testified that in April 2010, the plaintiff called her at home

and told her ta “quit f——ng with my renters.” She testified she saw the plaintiff in May

2010 at the development that he told ber one of his tenants was moving out, that the

.
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foreclosfure was being fnalized, and that they could do whatever they wanted with his
_ units. ﬁheA testified she relayed this comment to the baard and that Dr. Varn told ﬁer to

call the bank to see if if would pay the deliﬁquent regime fees owned By the plaintiff. She
testified she spoke to Tinﬂ Rigden and that Rigden (old her that Londeree \S}éﬁl& ha\"é to
speak with someone involved in the foreclosure to see if the bank onu]d pay the fees.
Londérée denied she called the defendant a child molester and testified she used the word
“perverft”, but that she did not say he was a pervert. Londeree testified “I asked her if
Jémie King was a pervert.” She testified she never told anyone that the plaintiff was 8
sex aoffender. On cross-examination, Londeree testified that sllé still thinks the plaintiff is
a pervert. Also, when asked if she was sorry about what the plaintiff had experienced,
she repii ed “What do 1 have to be sorry for?” | |

Mary Clark testified that she was a board member and lived at the development
from 2006-2010. She first saw the flyer on March 20, 2010 at a board mecting and that
Dr. Vam said he did ndt' think the flyer depicted the plaistiff and that Londeree put it
back in the office. | ) R

'Kinser testified he never told Connie acd Steve Robinson that thé fiver depicted
the pla;inti_f_f and that he simply asked them if it did. He testified that when Connie told
him it was not the pliaint-if'f, *that ended it for me.” |

The p}aintiff testified to what he generally described as intense embarfassment
and humiliation at being cast as a convicted child molester. He recounted Lha'; oné of-his
daughgers overheard him and his wife talldng about coming to court in this civil action,
and that he had tobexplain to his daughter in some terms what the case was about. His

wife, ‘Christine‘ King, testified he lost being 15 and' 20 pounds and that he became
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“clingy"§ to her and very emotional. The court will not now undertake to summarize the
plﬂjnﬁﬁTs damages testimony, but the jury could well accept the plainﬁff‘s testimony as
compelling evidence of the shame, shock, embarrassment, and bumiliation he felt.

In their memoranda in support of their motions, the defendants understandab‘l-y‘
downpléy the tone of the testimony, and charactenze the>statements attributed to Kinser
and Londeree as “isolated”, “erroneous suggestionsf’. Taken in the light most favorable
to the plaintiff, these stateruents were nat errapeous suggestions. ’ Particularly as to
Londeree, the evidence is susceptible of the clear and convincing conclusion that her
Statements were vicious, reckless, and malicious. Her demeanor as a witness was less
than helpful to her credibility cause. The court is of the view that Kinser’s statements to
the Robinsons, if made, were much less egregious, and the court i3 mindful of the
cruciaily inconsistent accounts given by Connie and Steve Robinsbq in theiir depositions
and tral testimony. However, as noted above, the jury had the opportunity to weigh

these inconsisiencies.

DEFENDANTS’ MOTIONS

1. New Trial Absolute -
A. Golden Rule Argument
The defendants argue that plaintiff's counsel (Mr. Kent) made & prohibited
“Golden Rule” argument during his closing argument. In South_Caio}ina, it is improper
for ap attorney in an argument to eitﬁcr ask jurors to put themselves in the shoes of a
party ;to the case. A Golden Rule argument is prohibited because it tends to destroy all

sense, of impartiality in the jury and, because it arouses passion and prejudice, the
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argume]%t invites the jury to decide the case on particulars not founded in the evidence.
(citatior;s omitted).

The' defendants point to that portion of Mr. Keﬁt’s argument in \‘vh.ichr he states
“Every person on this jury has something about themselves they don’t wani the world to
lmow. Everybody does. As simple and small as it 33" He later states “How much would
you pay‘; for the world not to know. . and after the defendants’ objection was overruled,
he stateh “How rmuch would you pay so the world don’t know about yout secrets‘?’_" ' The
defendants clsim these arguments were the end result of a progression from allowable
argument to “directly inviting the jury to throw away any ohjectivity aﬁd éut themselves
persona.lly in the position of bath havimg. a harmful secret and wanting it Lept
conﬁdennal ** (p.2, Defendants’ Supplemental Memorandum dated January 21, 2014).

The court concludes that none of the argument made by Mr. Kent violated the Golden
Rule. As the plaintiff points-out in bis memorandum, this case was not about a plaintff »
‘who was harboring sccrets he did not want the world to know.  Rather, it was about
being falsely accused of being a sex offender. There wéfa no secrets the plaintiff wanted
kept. WIth all due respect to Mr. Kept, the argwments compiamed of did not comport to
any fac:tual theory advanced by 1‘.he plaintiff at tnal Perhaps Mr. Kent's prefatory wards
“How tnuch would you pay”™ would raise the hackles of any oppos'mg counsel during the
kargume‘nt' stage,.but the ﬁsst of the statement, *so thc_world don’t know abowt your
secrets”, has nothing to do with the plaintiff. as the plaintiff had no “secrets”. He ju.st A
did noi waat o be called a child molester. Therefore, Mr. Kent could not have been
askmg the jurors to put themselves into the platntiff's shoes. Therefore, this was no

Golden Rule argument. Even if it were, it was too innocuous to require a new trial.

/7,,
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B. Verdict Form
1. Imitia]l Memorandum of Defendants

In their initia) memorandum, the defendants srgue that the court erred in
suhmitﬁng a verdict form which allowed the jury to consider damages in different”
amounts against the individual defendants. They claim that because only general, non-
differentiated darﬁages were involved in the case, the verdict forms apropesly allowed
the jury to award different amounts of actual damages against both individual defendants.
They argue that the actual damages verdicts arec pnclear, confused, and inconsistent and
that without individualized proof of damagés, the individualized verdicts are unsupported
by the' record and are intéffally inconsistent. They argue that because the -plaintiff
abandoned any claim for special damages, the verdicts may only be based on general
damages and no basis exist's to award different amounts of general damages against the
individual defendaats.

In their initial meﬁxorandum, the defendants alsa assert that plaintiff's counsel
“argued at the charge confere;née that there was a universal type of genera! damages
resulting frurza‘ the collective defamation in this éase”, and that the plaintiff should be
“judicia.lly estopped from now suggesting divisible or differentiated levels of general
damaées were éreseﬁted” to the jury. o

2. (First) Supplemental Memorandum of Defendants
: In their first supplémentzﬂ memorandum dated Jamuary 21, 2014, the defendants
| continue to argue the theory that the plaintiff's “chosen damages” n;e indivisible as to the
_individual defendants. The defendants correctly assért that in a defamation case,

“peneral damages” include things such as injury to reputation, mental suffering, hurt

A
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feelings, and other similar intangible types of injuries mcapable of being recduced t0 a

definiteivalue. The defendants again clsim the plainitft’s damages were

“indivisible”
because there was no evidence that the plainﬁff suffered damages attributable to ane
defendant but not the other.

In this supplemental memorandum, the defendants contend the plaintiff proceeded
against Kinser and Londeree as joint tortfeasors. They argue that since the common l’awA
does not penmit contribution among joint tortfeasors, the verdict form “erroneously
El.uowed the totality of ‘indivisihle dmnagés’ to be divided and/or duplicated
inconsistenily among the alleged joint tortfeasors.”

The defendapts summarize general case law authority that discusses the comm_on
law prdeition against contribution and the statutory creation of contribution in .1933
(S.C. Cade Section 15-38-10, et seq.). Londeree zmﬁ Kinser claim that since they did not
request’ an allocation of lability pursuant.to Section 15-38-15(C) (3), the only proper
actual damages verdict agaiast them ‘would have been a general verdict for one amount.
The defendants claim that even if contribution were applicsble and available under the

| facts of tixis case, “there would still need to be 2 clear single indication nf the amount
of indivisible damages’. The existing verdict form b,rqvideé no such clarity—we do
not' fnow Eand cannot know) if the amounts separatély desigpated for each
Defendant are distinct parts of a larger whole based upon allncated fanit or &f
Defendant Kipser’s amount is a subset of Defendant Londeree’s amount.” |

'It. is clear from reading these first two memoranda that the defendants’ argument -

is that at trial the plaintiff “relied solely upon an indivisible level of general demages

where, each Defendant’s liability therefore (sic) was considered separately.” The

7
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defendants claim that the plaintiff chose to pursue a generalized level of damages
attributable to the “collécﬁve conduct” of the defendants. The defendants conclude on
page 9 of their supplemental memorandum by arguiné that the plaintiff cannot now
switch to a “new theory of special damages or individualized liability™.

The foregoing arguments advanced by the defendants have no merit. There ismo’

authority for the proposition that mo basis exists for an award of different amounts of

v
y .

“peneral” damages against two defendants in a slander per se case. The notion of
generélized “indivisible damages” does not have any basis in the law, or at least there is

.no autharity for the proposition as applied lo the facts of this case and as applied to how
the case was tried and: submitted to the jary

In 26 ALR 2d 1031, §2, it is observed

it has been generally held that slander, unlike other torts, is an

individual tort, incapable of joint commission, and that therefore

two or more individuals uttering slanders against the same person

cannot be held jointly liable, in the absence of a conspiracy

between them, even though they utter the identical words

simuitaneously between them.

The ALR annotation cites Nunuamaker v Smith’s, 96 S.C. 294, 80 S5.E. 465
(1913), along with cases from other states for this proposition. In Nunnamaker. the
plaintiff employee sued the president and treasurer of a corporate store, along with the
corporation itself, for slander. The plaintiff was the store cashier and was-accused of
theft by the ];:)resident.' The defendant demurred on several grounds, one of which was
the complaint alleged joint liability of two persons in a slander action and that an action

for slander canmot be maintained againsl two persons. The trial judge overruled the

demurrer and the defendant appealed. Of course, our Supreme Court held that there was

EA
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no qucsﬁic:)nl of the liability of the corporation for slander cbmmi‘tted by an employece. The
court fufther noted
The general rule is that twb are not liable jointly for slander
even thaugh they speak the same waords. The reason for the
rule is that, when two speak the same words, there are two
" glanders and each is liable for his own slander.
Nunpamaker, 80 S.E. at 466. .

Even though the cﬁurt did not use lhe verdict form allowing for separate amounts
of actual damages against Londeree and Kinser with this legal authority at haad, this is
precisely the common sense reason that the form was used. As observed in the
foregoing ALR annotation. another reason for the geﬁera.l rule “is that the words of one
person ﬁ\ay occasion greater injury than those spoken by another, ‘even if they speék the
identical words, and that each should be responsible only for the damage nccasioned by
his own words.” See Webb v Cecil, 4‘8 Am. Dec. 423 (Kentucky 1848) (other citations
omitted). The verdict Aforvm used in the inslant case allowed the geperal rule to be
follawed, albeit unintentionally. This geperal mle is the general rule because it simply
makes sense.

3. 2N Supplemental Memorandum of Defendants
' Aftec the January 22, 2014 motion heanng, the defendants submitted a third
memorandum of law entitled “Defendants’ 28P Sypplemental Memorandum. . .~ Thﬁe
defendants continue to press their argument that Londeree and Kinser are jq.im
tortfeasors, regardless of how the complaint reads. They point to autherity cited in tﬁeir
1 Supplemental Memorandtmi that “courts will net ulllde—rtake to apportion damages
AMODE the various persons whose negligence concurred to cause the plaintiff’s injury.”

South. Carolina Ins. Co. v James C. Greene & Co.. 290 5.C. 171, 348 S.E. 2d 617, 620

=7
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(Ct. App. 1986). The defendants cite Rourk v Selvey, 252 S.C. 25, 164 S.E. 2d 909

(1968) for the general proposition that our Supreme Court has rajectc& apportionment of

fault among multiple defendant when their acls combioed to produce an indivisible

injury. The defendants acknowledge that Rourk and South C;rolina Ins. Co. v James C.
Greene & Co. are not defamation cases but argue that the principles applicable to alleged.
joint tortfeasors are not unique to one type of tort or another. However, it is clear that the
foregoing annotation at 26 ALR 2d 1031, Webb, supra, and Nunmamake;, supra, indeed .
stand for the proposition that defamation cases involving multiple defendants are upique
and are subject to the general mle set forth in the annotation, Webb, and Nunnamalker.

In this 2¥P Supplemental Memorandum, the defendants complain for the first time
in these post-trial proceedings that the verdict form was imbropef becaﬁse of the
allegations of thaplaiﬁtiff’s 3"*]Amcnded Complaint. The defendants argue ﬂ:at since the
plaintiff chose to allepe therein that the defendants “conspired with one another”,
“aollaborated” with one another, and shared a desired result, etc., the plaintiff was.
effectively alleging that ope compiete Wwrong was tommitted by the individual
defendants. This is a new past-trial theory of the defendants. The céurt is reluctant (o
consider a new theory of post-trial relief ag this stage, especially after the forepoing
argtments coﬁcerﬂng the inadequacy of the verdict form were so thoroughly briefed and
argucx:lr by the parties. Howevcr, even 50, the new argument advariced by the defendants
does not warraht a new trial. The plainﬁff correctly points out in his memorandum in
response to the Defendants’ 2NP Sypplemental Meruosandum (hat the case, as tried, was
consistent with the complaint allegations that the individual defendants were jointly

1iable,’ not with each other, but with the corporate defendant under master-servant

7 i
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principles. At trial, there waé evidence that Londeree ultered defamatory statements o
certain people at certain times. T hefe was evidence that Kipser uttered defématOry
statements to certain diffecent people at certain different times. The plaintiff argued that
Londeree and the HOA were jointly and sevex;ally liable for he.r' statements and that

Kinser and the HOA were jointly and severally liable for his statements. There was

never any argument advaoced at trial by the plaintiff that Londeree was liable for

Kinser’s statements or vice versa. ‘The defendants capnot avall themselves of this
argument in light of how the case was tried. T herefc;m, 1 respectfully reject this
argument.  In doing so. I note and reject the defendants’ arguments in support of the
_applicability of Connelly v State Co., 152 5.C. 1, 149 S.ETZGG (1929).
C. GROSS EXCESSﬁVENESS QF VERDICT

The defendants argue that the verdicts are so shockingly disPIObOrtionate to the
damages sustained by the plaintiff that the court must conclude that the jury acted out of
passion, caprice, prejudice, or some other consideration not founded con the evidence.
Therefore, they contend the court must set aside the verdicts and order a new trial. They
point to an annotatioﬁ found in DAefs.(matiun in South Caralina: A f_rimel; on Damages
and Defenses, 21 S. Carolina Lawyer 36 (2009) which stafes “appellate courts often
" scrutinize defarnation awards for excessiveness”. They cite Sapders v Prince, 504 SC
236, 403 S.E. 2d 640 (1991) 35 au exaxﬁple of a case in which our Supreme Court
overturned an actual damages award and & puuiﬁve dmﬁages award in a defamation case.
In Sanders, the defendant Prince, 2 Sumter County school hoard member, publicly
accused twa other school board mémbefs of engaging in bribery, maifeasance, kjplcbacks,

mismanagement of funds, etc.  Shortly after deliberations began, the jury sept out a

“ =AY
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question asking if it could force the defendant to resign his position from the schoot
board.  The trial judge p.ropcrly responded to that guestion, according to the Supreme
Court. The jury returned verdicts for both plaintiffs in the amoun:t of $1,250,000.00
actua] damages and $750,000.00 punitive damages. The Supreme Court de.termined the
trial .court erred in not ordering a new trial, first stating that the aforesaid question from
the jury was evidence that tﬁe jury was motivated by passion, caprice, and prejudice. The;
Court also noted that even though there was some evidence that the plaintiffs’ reputations
had been damaged, their reputations were not damaged to the extent that multi-million
damage awards were warranted.

The defendants also cite Holtzscheiter v Thomson Newspapers. Inc., 332 S.C.

502, 506 S.E. 24 (1998) (Holtscheiter TT) as a case in which the Supreme Court
overturned an excessive jury award. Amny reliance on ‘-ﬂollgchéite: Il as controlling
authority is misplaced, except to the extent that it is a decision in which the Court
reversed a verdict for punitive damages.” In that case, the Supreme Court reversed 2
punitive damages award on the ground that there was 1o e\fidénce the defendant
newspapér acted with copstitutional actual’ maliée. Though the Court noted the
newspaper’s argument that the punmitive damages gward was the result of the jury’é.
passion, caprice, and prejudice, the Court did not reverse the award for that reason.

The defendants also claim that the award of actuai damages was arbitrary and
capricious in light of the absence of proof of “real” -;ds.mages, i.e.. proof of actual
monetary loss or proof that someone believed the statements and thought less of the

plaintiff. The defendants agree that the plaintiff was not required to prove actual damage

to his reputation, as the defamatory words uttered by the defendants alleged the plaintiff

. /o
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had cormmitied a cdma of moral turpitude. However, the defendanls claim that since
there was no proof of “real” damages, the size of the jury’s awards demonstrates the
“prohibited factors of passion, caprce, prejﬁdice, or some other consideration without
anjl reasonable basis in the evidence. Allowing this verdict to stapd will allow these
prohibited factors to coatrol aur judicial system and its outcames.” '(Page 12,

Defendants’ initial memoranduni in support of motion). The defendants also claim that

the prohibited Golden Rule argument contributed ta the i:assion, caprice, prejudice, and
improper motive upon which the verdicts were based. |
The court has already denied the defendants’ motion for new tﬁal based on their
Golden Rule argument. Therefore, the court will focus upon whether the size of the
verdicts establishes that the jury was motivated by passion, caprice, etc. It is settled law
in this state that when a' money damages verdict is returned For a plaintiff, a trial judge
has the power to grant & new trial absolute; but only when the verdict is so excessjve as [0
shock the conscience of the court and thus indicates that passion, caprice, prejudice, or

other considerations not reflected by the evidence affected the amaount awarded. As

noted in Burke v AnMed Health, 393 5.C. 48, 710 S.E. 2d 84 (CL App. 2011);

Courts have used varying language (o describe the
circumstances in which a circuit judge may grant 3 New
trial absolute. See O’Neal v Bowles. 314 8.C, 525. 377
431 S.E. 2d 555. 556 (1993) (“1f the amount of the verdict
is grossly inadequate or excessive 8¢ as to be the result of
passion, capﬁce, prejudice, or some other influence outside
the evidepce, the trial judge must grant a pew trial
absclhate.™); Chapmen v Ugstate RV & Marine, 364 S.C.
92 89, 610 S.E. 2d 852, 856 (Ct. App. 2003) (The tral
judge must grant a new trial absolute if the amount of the
verdict is grossly inadequate or excessive so as to shack the
conscience of the court and clearly indicates the figure
reached was the result of passion, caprice, prejudice,
partiality, corruption or some other improper motives.}

.
207 >
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(quoting Vinson v Hartley. 324 3.C. 389. 805. 477 S.C.. 2d
715. 723 (Ct. App. 1996}).7

. Burke, 393°S.C. at 56, fn.3.

The court is mindful that a jury’s determination of damages is entitled to
“gubstantial deference.” Todd v Joyner, 385 S.C. 509, 685 S5.E. 2d 613, 613 (Ct. App.
2009), aff*d at 385 S.C. 421, 685 S.E. 2d 595 (2009).

. Here the jury returned a verdict for the plaintiff against-Ms. Londeree in the
amount of $350,000.00 actual damages and $240,000.00 punitive damages.  The
deﬁﬁatom statements attributed to Londeree were primarily those she uttered to Tina
Rigden, the First Citizens Bank employee. As noted above, Ms. Rigden testified that
Londeree called her and was pbviously aware of the.fo:féclosure, pro‘cee'dings against the
plaintiff. She testified Londeree wanted to-know what could be dﬁn:: to speed up the
process. Ms. Rigden was & credible witness and she was confident in her téstimony that
Londeree told her during their phone conversation that the plaintiff was a convicted child
molester and that he had strippers and prostitﬁtes in his room at all hours. There was no
evidence any of this was true. Ms. Rigden testified that she told thdgrea that she had
vknow_n the plaintiff for many years and that he was not a c,hﬂd molester. : Londeree
testified that she called Ms. Rigden (o see if there was a chance the First Citizens would
payﬁ the plaintiff's regime fees during the foreclosuﬁz. She testified she called Ms.
‘Rigdzn becanse Ms. Rigden was the loan officer when the foreclosed loan was madé o
the plaintiff. Londeree claims that Ms. Rigden told her someone else at the bank would _
have‘to address that question. Londesee testified that she asked Ms. Rigd_eq if she _kﬁew .

~ the plaintff and that she merely asked Ms. Rigden if the plaintiff waﬁ a “pervert”.
Londeree testified that she mever told anyone ihat the plaintiff was a sex offender.

17 /{)/;{1/7
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Londeree estified on cross-examination that she stilf believes the plaintiff is “a pervert”.
The jury certainly had the opportunity to weigh the credibility of Londerse and Ms. -
Rigden. To put it mildly, the jury could have easily concluded that Londereé’s :
. demeanor as a witness was less than desirable, and the jury could have easily believed
Rigden over Londeree. There is ample evidence in the record to establish that Londeree
uttered despicable defamatory statements {0 Ms. Rigden to the effect that the plaintiff had
t;ommitted deviant sexual acts against a child. 1t would be difficult to imagine being
falsely accused of anything worse. The defendants are correct that the plaintiff did not
Vpresent evidence that anyone beliéved the statements made by Londeree; however, that is
not a requirement to prove entitlement to actual damages for defamatory staternents
alleging guilt of a crime of moral turpitude. Thus, we return to the basic question, i.e., i3
the amount of the actual damage award such that it shocks the conscience of the court and
thus indicates that passion, caprice, prejudice, or other improper motive not reflected in
the evidence affected thé amount of the award. The court has carefully reviewed the
evidence, and while sizable, the verdict does not shock the copscience of the court. A
reﬁsnnable. jvury could have awarded more or less, The court viewed all the witnesSes,
listened carefully to their testimony, and is confident the actual damages verdict against
Lon&e.ree survives a motion for a new trial absolute.

As for the $240,000.00 punitive darmages award against Londeree, the court
reaches the same conclusion insofar as a moton ‘for a new trial absolute is’ concerned.
The discnssion below of the Mitchell v Fortis factors is incorporated herein to the extent
that is necessary to a new trial absolute analysis. The statements made by Londeree to

' Ms. Rigden were particularly reprehensible and certainly went beyond any license she

18 é //'5 .‘
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had to reasonably investigate the possibility that vthe plaintiff was the person depicted in
the flyer. There is ciear and convincing evidence that Londeree’s 'defamatory
staternents to Ms. Rigden were motivated by il will, malice, and reckless disregard for
the rights of the plaintiff. The court weuld have been surprised if a punitive damages
award of sorme amount had not been assessed against Londeree.

The jury also returned a verdict for the pla'mtii_‘f against James Kinser in the
amount of $200,000.00 acteal damages and $100,000.00 punitive damages. The
defamatory statements attributed to Kinser were sucﬁ that the actual :démages award was

certainly penerous. There is evidence in the record that he asserted unequivocally to

Connie and Steve Robinson that the plaintiff was the person depicted in the sex offender

fiyer. As stated above, the court is aware that both Connie and Steve Robinson were

impedched at trial with their deposition testimony that Kinser gimply asked them if the
plaintiff was the person in the flyer. However, the jury was free to believe their tral
testimqony over their depositian téstimony. The court has considered very carefully the
arguments of the parties conjunction with applicable case law and concludes that the
awards against Kinser were nol SO excessive SO as ta shock the conscience of thé court
and the sizes of the awards da not lead me o conclude that the jury was motivated by
passion, caprice, prejudice, or other improper motive not founded in the evidence. |
D. Thirteeath Jurec Doctrine

The defendants also claim the court should grant 2 new tral to Kinser under the
thirtéenth juror doctrine. In South Carolina, a trial judge may grant a new trial following
a jury verdict under the thirteenth juror doctrine. As observed bf our Sup:"erue_: Court in

Lage v Gilbert Const. Co, Lid., 383 S.C. 590, 681 S.L. 2d 879 (2009), *[t]he doctrine
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=entitles the judge to sit, w1 essence, as the thirteenth juror when he finds ‘the evidence

9

. does not justify the verdict,” and then to grant a new trial based solely ‘upon the facts.

Notton v Norfolk Southern Railway Co., 350 S.C. 473, 478, 567 S.E. 2d 351, 854 (2002),

citing Folkens v Hunt, 300 S.C. 251,387 S.E. 2d 265 (1990). As the thirteenth juror, the
trial judge cen hang the jury by refusing to agree to the jury’s otherwise unanimous
vardict‘. Id. '

. The court is aware that it need not even give a reason for granting a new trial to
Kinsert under this rule. Even though the court may now “hang tﬁe jury”™, the court
decliﬁes to grant a new trial to Kinser ander the thisteenth juror doctrine.

The court declines to grant 2 new trial to Londeree under the thirteenth juror
doctrine. |

[i. NEW TRIAL NISI REMITTITUR
A. James Kinser Verdicts

1. Actual Damages

When the‘ teal court determines that a jury award is onduly liberal, it has the
authcﬁity &0 grant a defendant a new trial 7isi remittitu;'. “’Thé irial court has wide -
discretionary power to reduce the amount of a verdict which in his or her judgment is
excessive.’ Indeed, when the verdict indicatés the jury was enduly liberal in determining
damages, the trial court alcne has the power to grant a new trial nisi remittitur.” Becker v

wal-Mart Stores, 339 §8.C. 629, 529 S.E. 2d 758, quoting Rush v Blanchard, 310 S.C.

375, 381, 426 S.E. 2d 802, 306 (1993).
Compelling reasons must accompany the grant of a new trial nisi in order to

justify imvading the province of the jury. Becker, 330 S.C. at 639. The trial court must
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evalus%tc the imount of ithe verdict in light of glle evidence presented. Id. at 637. The
court has concluded above thbat the actual damages award of $200,000.00 was not so
shdcﬁngly excessive as o warrant a new teial. HoWeve.r, the question of whether the
award? should be reduced for being unduly liberal i3 a closer question. The arguments
advaniccd by Kinser and Santee in support of their motiou for new trial absolute based on
the a:j’;cessiveness of the verdict are alsa arsuments in favor of their nist remittitier
motio;n. The court again respectfulljr rejects both the Golden Rule argument acd the
verdiét form argument of the defendants as a ground for sranting a nisi repmttifur.
However, the remaining argumeﬁts merit consideration.

The Robinsops maintain Kinser insisted to them-that the person depicted in the
flyer was the plaintiff, despite their equal insistence to the contrary. Some daxﬁages are
presurned as these stalements assert the plaintiff had committed a crime of moral
mrpxtude It is hard to imagine that any person would not suffer severe humiliation,
emotiopal upset, embarrassment,_ mental anguish or any othier intangible mental strife at
being falsely accused of being a child molester. Lives are destroyed when such false
aJlegéjltinns are made, and in many instances it is impossible to remove the taint of a
blatar;ltly false allegation. In other words, once the allegation has been made, the damage

| ,

| . . . .- oL .
has been done ta the falsely accused person. It is obvious from the plaintiff’s testimony

1 .
that he was acutely aware of these realities and that his mental suffering arose from the
!

fear thal bis life was ruined. The Robinsons did not belicve the allegations, and they

both ;defended him when Kinser persisted. Kinser's defamatory statements warrant some
amount of actual damages, but not as high as the $200,000.00 awarded by the jury. In

my vuaw the fact that the comments were made in the privacy of the Robinsons’ homc

21 74;;,7/
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|
and [h:a[ they resulted in na tangible damage to the plaintiff’s reputation are compelling

i

reasons to remit the actual damages award against Kinser to $60,000.00. In my view, this
P ' ' :
ﬁgure; represents a reasanable judgment against Kinser for the wards he uttered and the

damaige reasonably sustained by tke plaintiff. )

© 2. Punitive Damages

E Over Kinser's objection, the court submitted the issue of pﬁnitive, damages to the
jury. I“[E]ven where the. +rial court has submitted the issue of punitive damages o & jury,
the dt?:fcndant still has an opportunity to challenge the propriety of any resulling punitive
dam:iges award. The tdal court has the authority to review the punitive damages award

[

apd if the court finds the award is inappropriate ar excessive, it has the discretion Lo order
|

a nex%v trial or remirtitur”  Faicchild v South Carolina Dept. of Transportation, 393 S.C.

90, 102, 727 S.E. 2d 407, 413 (2012). The Faischild court indicates that a trial court’s
cons&dération of a puniti\}e damages remittitur motion and a trial court’s post—jud.gment
revi;w of a punitive damages award may 30 somewhat hand-in-hand.  Eairchild, 393
S.C.‘: at 102, citing Mitchell v Fortis Ins. Co.. 385 S.C. 570, 686 S.E. 2d 176 (2009) fof

Mitchell v Fortis Ins. 1.0,

the bruposition that a re{liewing court should consider the following set of factors. in
conc!lui:ting a post-judgment review of.an award of punitive damages: (1) the degree bf
repr;ehensibility'of theAdefenda.nt"s conduct, (2) the disparity between the actual or
potéintialv harm suffered by the plainbff and the amount of the punitive damages awasd,
imdi (3) the difference between the punitive damages awarded by the jury and the civil
penalties suthorized or imposed in comparable cases.

The defendants argue that the plaintiff “failed to present evidence sufficient to

meet the clesr and convincing threshold required to recover punitive damages.” (See

el
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i
page 15 of defendant’s initial memorandum). S.C. Code Section 15-33-135 pravides that
in any civil action in which punitive damages are claimed, “the plamnff has the burden of
proving: such damages by clear and convincing evidence.” The court cliarged the jury

that injorder to recover punitive damages, the plaintif had to prove by clear and
s :

convincing evidence that the defendant either realized the defamatory statement was false
or had!serious reservations about its truth. The court also charged the jury that the

|

plaintiff had ta prove by the same standard that the defendant acted with actaal malice in
t : 7 .

making the defamatory statement.  Further, the court charged the jury that “actual
@ :

malice” meant that the statement was motivated by iil will +with the intent (0 injure the

|
plaintiff or that the statement was made with such recklessncss as to show a conscious

¢

indifference toward, or disregard of, the plaiatiff’s rights. The court also charged the
i

) 1
jury on the definition of clear and convincing evidence and included the principle that

|
i

“clear ;and coavincing” means that the evidence is not ambiguous, doubtful, equivocal, or
contradictory. |
" The trial testimony of the Robinsons was certainl); called into question when they
were {rery impeached with their deposition testimony. It was very tcllfng to the court
i
that tﬂey both testified during their depoéition that Kinser only asked them if the plaintiff

was the person in the flyer, while they both testified at trial that Kinser insisted ta them

!
that the plaintiff was the person in the flyer. A reasonable juror could conclude Lhat

when! the Robinsons told identical stories at the deposition stage and then told identically
t

diﬁer:ent stories at the trisl stage, there was some collusion between them to alter their

storids to make their testimony more beneficial to the plaintiff. Defense counsel very

effectively impeached the Robinsons with these crucial inconsistencies. As noted above,

23 T e
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|

|
i

s -
the jury was charged that they were to evaluate Lhe credibility of all witnesses and that
incousistent testimony was a factor that could be considered in that evaluation.
|

pne mental turdle for the court is whether it can or should take these testimanial

| :
jncomsistencies into account in determining whether, as 2 threshold maiter, the punitive

award against Kinser should be stricken in its entirely. In other words, do these cbvious
and du;lllicate inconsistencies compel the court to find as a matter of law that the plaintiff
has faiiled to establish Kinser's ill will, actual malice, conscious indifference,
recklessness, efc., by evidemce that is “nat :imbiguuu_s, doubtfu), equivocal, or
contra'dictory”, as was chérged to the jury? The coart concludes that it is permitted
under. éhe law (o so consider these 'contradictions iq determining whether the plaintiff has
provc:dl entitlement to pumtwc damages as a matter of law:. however, the court further
concluides that it will respect the jury’s conclusion that the plamtu’:f met his burden of
provin'g entitlement to punitive damages by clear and convincing evidegcc, even with
regardi to the Robinsons’ festimoﬂial discrepancies. There was more than one reasonable
inferehce to be drawn from the evidence as to whether Kinser's behavior was motivated
by illl will, actual malice, conscious indifference, recklesspess, etc. However,—the
Mitch;eu v Fortis analysis immediately following will result in a complete review the
issue lcxf the punitive damages award against Kinser.

E In Mltchell v Fortis Ins. Co., 385 S.C. 570, 636 S.E. 2d 176 (2009), our Supreme

Cour[ set forth the requisite post-judgment review of pumtwe damages awards to be

COndiICth by trial and appellate courts. The reviewing court is to consider (1) the

|

reprehensibility of the conduct, (2) the ratio between the actual or potential harm and the
i :

award and (3) comparative awards in other cases. Mitchell, 385 S.C. at 587-89.

|
!

/// :;/7
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% a. Reprehensibility

i
In comsidering reprehensibility, the court is to consider -whether (i) the harmm

caused was physical as opposed tc econamic; (i) the conduct evinced an indifference to

or reckless disregard far the heaith and safety of athers; (i) the target of the conduct had

financial yulnerability; (iv) the conduct involved repeated actions or was an isolated

mclda{nt and (v) the harm was the result of intentional malice, trickery, or deceit, rather
than & mere accident. As cbserved in Mitchell, reprehensibility 'is “perhaps the most
important indicium of the reasonableness of a punitive damages award.” 385 S.C. at

‘ .
587, c’luoting BMW of North America v Gore, 517 U.S. 559, 565. “This principle reflects

|

the view that some wrongs are more-blameworthy than others.” Mitchell, 385 S.C. at

t
587, quoting Goxe, 517 U.S. at 565.

In the instant case, there is evidence the harm. caused had a physical component,

|
Y
I
)

as ﬂ]? plaintiffs wife testified the plaintiff last about fifteen pounds from the stress and

anxi%ty he experienced upon hearing of the false allegations. Other than the e\fidence of
weight loss, the harm caused was that contemplated in a slander per se Case, i.e.,
intgﬁgb]e embarrass:ﬁent, mental anguish, humiliation, etc. The court concludes that
these intangible damages have a physical feature.

t Kinser’s conduct evineed no real measure of distagard for lhe/h»ealth and safety of

others in the traditional sense, although his conduct dld evince 8 measure of mdli':ference
i -

for t-ha mental well-being of the plaintiff. Any reasonable person would have to realize

that|such horific allegations, obviously false, would tend to cause significant anguish,

embarrassment, and humiliation.

25 g
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;In my v-iew, the plaintiff was financially vulnerable, as both of s condo uniis
were ixT1 foreclosure, and the evidence establishes that Kinser was aware of this. The
evidence establishes that .Kinser_’s conduct was relatively isolated, in that his defan;éfory
statements to the Robinsons occurred within the privacy of their home.  There was
evidengce that he showed the flyer to cando occdpants and employees, but there is not
clear a%nd convincing evidence he uttered defamatory statements to these people. There ._

! _
is evid;'ence of a lifnited amount of intentional malice on his part in making the statements
to the ,jRobinsons. ‘ |

| i b. Ratio

! Under Mitchell, “a court need not always compare the punitive damages award 1o
the actual damages awarded, but ig certain cases may compare it to the poténﬁal haﬁn
sufferied by the plaintiff” 385 S.C. at 530 (emphasis in original). There is c‘ertainly
evidence that Kinser's conduct adversely impacted the. plaintiff in the form of mentsl
mgui;h, embarrassment, and humiliation. There is also evidence thaf the harm could
ha\re\potentjally been worse, as by sheer tuck. Connie Robix;scm had known.the plaintiff
for mgany years and did not pelieve Kinser’s accusations, >By exten_Sion;,"Steve Rolﬁinsdn
did nlot believe the allegations based on his wife's familianty with the plaintiff. Had
Connie \bAeen a stranger and believed the allegations, the barm caused to. the plai_ntiff
would have been more severe.

: The original ratio of punitive to actual damages in this case was £:2, well within
the due process limits presctbed by the U.S. Supreme Court, (citations omitted),  As

instrlflcted by Mitchell, the court must tum [0 the third*guidepost, which instructs the

reviewing court to compare the preseat award to penalties imposed in other cases.

I

26
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c¢. Comparative Awards '

The defendants cite several cases mvolving punitive dmnages award in

defamation cases, Wilhioit v WCSC, 293 S.C. 34, 5358 S.E. 2d 397 (Ct. App. 1937);
Roge trs, v The Florence Erjgting Co., 233 S.C. 567, 106 S.E. 2d 258 (1558), Deloach v

The Beauﬁo;t Gazette, 281 S.C. 474, 316 S.E. 2d 139 (1984), West v Morehead. 396 S.C.

i, 720 S.E. 2d 495 (Ct. App. 2011) Williams_v_City of West Columbia. 322 S.C. 224,

471 S E. 2d 683 (1996), Constant v_Spartanbure Steel Egoducts Ing,, 316 S.C. 86, 447
SE. 2d 194 (1994) and Sanders v Pgnce, 304 S.C. 236, 403 S.E. 2d 640 (1991).
{ In West, the attorney plaintiff was awarded 310,000.00 actual damages and
' $3U,QOU.00 punitive damages against the defendant newsPapcf. The Court of Appeals -
reversed the punitive damages award on the ground that the planm[f had failed to prove
the defamatory statement was made with knowledge it was false and had failed to prove
the. statement was made with reckless disregard of whether it was false. The Court
deterfmined that under the facts of that case, the plaintiff’s proof had failed.‘ [n the instant
cgse,; the defendant tries t0 an_alugize fhe Court of Appeal’s discussion of the “fair report
privi'!ege" to Londeree’s and Kinser’s right or duty to l_hake a reasonabie inquiry into
whetﬁer the plaintiff was a sex offender. However, the evidence in the instant case is that
|

by Lrlle time she spoke to Ms. Rxgden Londeree knew or easily should have known that

the glamuff was not a sex offender. There is ]eﬁs evidence that Kinser knew or should

havel known that the plaintiff was not the person in the flyer at the time e spolxe to the
l

Robinsons at their home. A dcsmg observation regarding West is that the pumtwe

award in West was not reversed for excessiveness; rather, it was reversed for lack of
i N

proulf. West is therefore not particularly analogous to the instant case.

{ 1——‘/"_4—; 7// — Eaaay
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' In Wilhoit, the plaintiff was a character wilness for a criminal defendant in a tral.

| ,

. The d%:fendant TV station aired an attempted interview of the plaintiff after the defendant
was clonvicted. The film was presented. in such a way that it was arguable the plaintiff
was a:ctually the criminal defendant. The plaintiff received an actual damage awsard of 51
and aI puniﬁvel award of $45,000.00. It was affirmed on appeal. The Court of Appeals
uotr:di that the plaintiff “proved no special damages and relied upon the proposition that
the bI:'oadcast was Iibelou; per se.” The Court agreed and affirmed the $1 actua] damage
awarc!i. In reviewing the punih"ve damages award, the Court held it was not excessive,
ciﬁné the “cvidence of flagrant misconduct” of the defendant. This is analogous to

| Lond;erac’s conduct but not Kinser’s.

Since Wilhgit was decided before the decisions adopting the specific
cms‘titutiunal guideposts for evaluating punilive da'mages awards, there was 1o analysis
of Lﬂc award from the perspective of a skewed ratio. In any event, the award was
afﬁn:ned, and the fact that Wilhoit dealt with presumed damages in a defamation per se
case_ is instructive. Part of the defendants’ argument in the instaut case is that there
should bé heightened -scrutiny of s punitive award in cases involving presumed, “non-
specia]” damages. The defendants claim thét “fhe amounts affirmed in the Wilhoit case
wm?ld serve as an appropnate cap for any dama.ges remittitur in this case.’ (See page 23,
‘ Defendants Initial Memors.ndum) In making this argurnent the defendants ignore the
fact- that a $1 actual damage award is not the rule in a defamation per se case. The jury
in the instant case chose fo award a significant amoum of actua! damages, and there is

nothing ta suggest that a punitive award should be restricted to an amount handed down

by :a jury in a defamation per se case thirty years ago.
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In Williams v City of West Calumbia, supra, 2 $250,000.00 actual damages

award and a punitive award of $500,000.00 was affirmed by our Supreme Court. This
decision was rendered after the Court first adopled the requirement of a posi-trial review

of punitive damages in Gamble v Stevenson, 305 S.C. 104, 406 S.E. 2d 350 {1991). The

defendants argue that the Williams awards cannot be a relevant comparison to the instant

case, because in Williams, the defamatory statergents “effectively destroyed [the

plaintiff's] reputation and ended his distinguished twenty-five year law enforcement
career.” 322 S.C. at 231. From the standpoint of tl-\e $24b,000.00 pﬁnitive verdict
against Londeree, it should be noted that Williams was decided eighteen years agp, and
the punitive verdict in that case was more than two times the pumitive award against
Londeree. |

; In Copstant v Spartanburg Steel Products, supro, an employee was falsely

accw.lsed by his employer of stealing equipment and the theft allegation was published to
third parties. The employee was fired and there was ev_idence he was umable to find a
perma:nent full-time job. The jury awarded $400,000.00 actual dsmages and $100,000.00
pumuve damages. The Supreme Court affi med the award, finding it not to be grnsslv
excessive. Constant was evidently tried pre-Gamble, as there was o0 analysis of the

Gamble factors.

In Lynch v Tovs “R” Us-Delavate, 375 5.C. 604, 654 S.E. 2d 541 {Ct. App.

!
{
200l7) the plaintiff was falsely accused of shoptifting and was arrested and spent ten

hours in jail. The jury awarded $50,000.00 in actual damages and $250,000.00 in

\
i

pur:liﬁve damages. The Court of Appeals upheld the verdict. It should first be nated that

[he!re was no Gamble review, as the defendant did not raise that issue ou appeal. Second,
| - ) ,
|

|

\
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it should be rioted that the Lynch opinion was vacated by the Suprerne Court upon joint

motion of the parties. See Lynch v Toys “R” Us-Delawate, 354 S.C. 511, 682 S.E. 2d

824 (2009). Therefore, Lynch is of doubtful authority, and even if it were valid authority,
the punitive awards in Lhe instant case were less than the punitive award in Lynch.
The defendants argue that the punitive awards in the instant case should be

vacated or substantially reduced when compared ta the punitive awards in the foregoing

cases, as there is no evidence that the plaintiff was *actually harmed” by the defamatory

statenents of Kinser and Londeree. The defendants also claim that the plaintiffs in the
foregoing cases in which awards were sustained were “subject to broader defamatory
communications [and] teceived far less.” (page 24, Defendants’ Iﬁi_:cial I&_i’emo). There is
no milthonty for the proposition that current jury awards must exactly compori to affirmed
awards in past cases. The requirement (hat these awards be compared is part of the
over‘al] review of punitive damages awards under Mitchell v Fortis.  Again,

reprehensibility is the single most important factor in this review.

t

The court concludes first of all that the punitive award against Kinser should be

reduced in recognition of its reduction of the actunl dameges award from $200,000.00 to

$60|ODO 00. After careful consideration of all relevant guideposts, the court concludes

the Ipunitive damages award should be reduced to the sum of $30,000.00. This award

cunlzports ta the evidence adduced at trial, maintains the 1:2 ratio, and is within the

-

paraluneters set by Mitchell.
|
:B. Leah Londeree Verdicts

; 1. Acteal Damages

] —_—
P V"V
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The case citations and summaries set forth above in the discussion of Kinser nisi
remitiitur motion apply to this discusﬁoﬁ as well. The jury retumed ap actual damage
verdict! of $350,000.00 against Londerze.  As noted above, the court has determined that
this award was not shockingly excessive and does not warrant a new trial absolute, The
arguments advanced by Londeree and Santec in support of their new trizl absolute motion
apply [o the aisi motion as well. The court rejects the Golden Rule argument and the
verdict form argument advanced by Londeree and Santee, but the court will review the
remaining arguments.

The. evidence is susceptible of the inference that Londeree was ageravated with
the plaintiff because he was behind on his regime fees at Santee. Dr. Vam suggested
that she call First Citizens to see if il would pay the fees—.during the foreclosure pfocess.
[nstead of rest.rictiﬁg hér inquiry (o that issue, Léndereé could not cqntain herself and told

bank jofficer Tina Rigden that the plaintiff was a convicted child molester and had

prosti‘ltutes and strippers in his room at all hours. This testimony is compelling evidence

that {_,onderee went well beyond the bounds of conductiog a reasonable inquiry into

PAGE  11/22

paym‘Lent of regime fees. Luckily for the plaintiff, Ms. Rigden knew the plaintiff and did )

noi brelieve the allegations. However, general damages are presumed, as Londeree’s
wcird‘s asserted that the plaintiff had committed a crime of moral turpitude. As noted in
the discussion pertaining o the ver&ict against Kinser, any person falsely accused of such
deviant acts would likely suffer significant humiliation, emou'onal.up»set, embarrassmenlL,
mental anguish, and other mental strife. The court cannot imagine any human beipg,
espccié.l,ly in this hyper-vigilant day and age, who would not suffer significant mental
distress at being defamed in this way. AS nated above, once falsely labeled a child

! | .

: ’}-"Zir = '
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molester or sex offender, a person can be tzinted forever and his or her life destroyed: I.tl
is obvibus from the plaintifPs testimony that he was aware of these realities and that his
mental{suffering arose from the fear that his life could be ruined.

‘Even though Ms. Rigden did not believe the allegations, the very nature of the
statements made by Londeree warrant a significant actuzl damages award, The court
reduced the award against IKinser because his statements were made in the privacy of the
Robinsons® home and did not result in definite damage to the plaintiff’s reputation. The
statements made by Lon‘deree were made in 1 bﬁsincsé setling to someone shé had
absolutely no reason to make the statement 1o, and the content of Londeree’s statements
to Ms! Rigden was extremely defamatory. The court is aware that that statements uttered

by Kinser and Londeree are nol necessarily ta be compared to one another when

determining whether the actual damages awards should be reduced, but there is no
questi’on that Londeree’s statenments were much more deﬁtfnatory. 1t is obvious the jury
deten’nined that Londerse’s statements resulted in more actual damage to the plaintiff.
However, it must be noted that the words uttered to Rigden were made on just one

occas%on and Rigden did nat believe them. While the statements made warrant a
mgmﬁcant award, the foregoing analvs1s warrants a remittitur to $250,000.00.

i 2. Punitive Damages -

!

Int the above discussion of the punmve damages award against Kinser. the court

c1tedl Fairchild v SCDOT, Mitchell v Fortis. S.C. Code Sectjon 13 33-135, and the jury

charge given in ttus case. That general discussion is incorporated herein by reference.
’ Londeree argues that the p]amuff has’ failed to presem clear and convincing

evidbnce to sustain an award of punitive damages and that the punitive award against her

|
|
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1 .
should be vacated. The jury was charged thal if had o find by clear and convincing

evi'de‘nce (1) that Londeree either realized her defamatory statement was false or ,had‘
serim:;s reservations about its truth and (2) that she acted with sctual malice in making the

stater!nent. The jury was instructed that “actual malice” meant that the statement was

moti\{/ated by ill will with the intent to injure the plaintiff or that the statement was made

with :5uch recklessness as to show a conscious indifference toward, or disregard of, the

plai.n’;iﬁ"s rights. Evidence presented at trial clearly allowed the jury to find each one of

the f(f)regoing by clear and convincing evidence.

The evidence in support of ; punitive damages award against Londeree was not

ambi’guous, doubtful, equivacal, or contradictory. Londeree had the right to inquire of

Ms. |Rigden whether First Citizens would pay the plaintiff’s regime fees during

| . . . .
foreclosure; however, Londeree chose to include in that conversation her callous and

untrue statement that the plaintiff was “convicted child molester” and that he had
stripbers and prostitutes in‘bis room at all hours. The defamatory statement had no
condection whatsoever to her calling a bank officer to discuss regime fees. The jury

coulﬁ easily conclude that the defamatory statement was a calculated and hostile attenipt
|

1o sxjneat the plaintif’s name. Londeree claimed she merely asked Ms. Rigden if the

plaintiff was a “pervert” and that she never called the plaintiff a child molester, but the

!
i -

jory, was in the best position to judge her credibility on that point. Londeree’s demeanor

as o witness was less than desirable, and the jury could easily conclude that Ms. Rigden

was

very convincing. It was very telling that even after it had been indisputably
esta:blished and even stipulated by defense counsel that the plaintiff was not a convicted

sex|offender, Londeree testified that sbe still thought the plaintiff was a pervert.

=
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|

' The following is a review of the factoys set forth in Mitchell v Fortis:

'a. Reprehensibility
: AB ‘dis{:ussed abové, there is evidence that the hafm caused to the plaintiff had a
physu:al component, as his wife [estmed he had lost about fi {te n pounds from the stress

and anxiely he experienced. The statements caused harm that is presumed in a slander

per se case, such as mental anguish, humiliation, embarrassment, etc., which in my view
l
have a physical component

| | Londeree’s conduct may not have been calculattd to be in disregard for the safetyh

b

and'h'ealth of the plaintiff in the traditional sense, but there was clear and convincing
evidellme that she said what she said with a total disregard of the plaintiff’s mental well-
bcmg A reasonable persan would doubtless realize that such dcfamatqry wnrd< weuld

cause s1guﬁc'mt embarrassment anguish, and humiliation. The clear ewdencc is that

Londeree did not care.

There was undisputed evidence that the plaintiff was financially vulnerable, as -
l : . g - .
Londeres’s stated reason for calling Ms. Rigden was to talk about the plaintiff's regime

fee zimrr'earages and future paymeat thereof, as the plaintiff was losing the units in

foreélosure. Londeree vindictively used the financial straits of the plaintiff as a platform
|

for ,n:mking the defamatory stat\cments.
i Londeree’s statements to Ms. Rigd_en were isolate.d,. in that ;here was only one
con\:ersation between Londeree and Ms. Rigden. However, there ié clear and convincing
E\'ldEIlCC that Londeree knew or certainly should have known by that time that the
plaintiff was not a convicted c1_1i1d molester. Her statement to Ms. ngden was motivated
by intentiénal malice, ill will, and hostility, as there was 6o reason (0 include in a

‘ ;

P
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|
conversation with a bank officer that its customer in foreclosure was a convicted child
|

} . . .
molester. Her words were no “mere accident™.

Our Supreme Court observed in Mitchell v Fortis that reprehensibility is perhaps
the most important indicium of the reasonableness of a punitive damages award. The
court|concludes that Londeree’s conduct was exceedingly reprehensible.

b. Ratio

Mitchell v Fortis holds that a reviewing court ‘““need not always compare the

punitive damapes award lo the actnal damages awarded, but in certain cases may
!
complare it to the potential barm suffered by the plaintiff” 385 8.C. 570, &t 590. There

is e'vii'dence that the defamatory statements causcd embarrassment, humiliation, and
angu%sh to the plaintiff. There is certainly no question that the harm caused could have
been?inﬂm’tely worse, as Ms. Rigden coincidentally knew the plaintiff an& did not believe
the sitatements. Had Ms. Rigden been a stranger, believed the statements, and repeated
them: to others, the harm to the plaintiff would have surely been moce severe.

Even without the more severe potential barm, Lhe' ratio of punitive damages is
69:1. That is well within the constitutional parameters set forth in applicable case law.
c. Comparative Awards
See the discussion above of reparted decisions cited by Lhe _defendéﬁts. The jury

was well within its autharity to award significant punitive damages.

.

‘The reprehensibility of Londeree’s conduct is tlie most significant factor in
:upport of the punitive damages award against her and warrants a s;omﬁcam punitive

damages award. The ongmal ratio between pumtwe and actual was .69:1. The court

= ' 2
ﬁ 7 & ull
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|

concluc}es that in light of the reduction of the actual damages award to $250,000.00, the
|

punitive award should be reduced to $172,500.00.

| | TRAVELERS’ MOTION
:This jury trial commenced on December 2, 2013. On that date, Travelers moved
to intervene anonymounsly under Rule 24, SCRCP, for the purpose of requesting that the
~ court j?clude special interrogatories on the verdict form. The court permitted Travelers
o inte:'rvene so it would have standing to make the specific iﬂ(EHOgﬂtO!’Y request;
howevier, the court denied Travelers’ motion to include-' special interrogatories on the
verdict form. The court concluded that the requested ihtermgatcin’es would confuse the
issues :for the jury.
iTravclcrs' is defending the defendants under a reservation of rights. = Travelers
providied the court with copies of reservation of rights letters sent to Londeree at varigus
times ’éhroughout the litigation, the latest dated November 19, 2013. In that letter and in
|
its mo;tion, Travelers cifes policy exclusions that it claims may be applicable. First,
Travellers states that the term ‘Loss in the policy does not include the “multiple pomon

~

of any multiple damaves award and does not include criminal or civil fmcs imposed by
|

law. :Second, it cites an exclusion for losses in connection with any claim brought about

or coétributed to by “sny deliberately fraudulent or dishonest act or omission or amy

purposeful violation of any statute or regulation by such Insured.” It a.lso cites a policy

exclusllon for costs and expenses incurred to comply with an order, ]udgment or awa:d of

injunctive relief. i also cites an exclusion for losses in connection with any claim made

apainst an insured for “bodily injury, sickness, mental anguish, emotional distress.

disease or death of any persop” unless claimed as part of a claim for wrongful
| .
| . K/ ‘/
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employment practices. In the reservation cf rights letter bul not in the motion, Travelers
states that a coverage endorsement precludes coverage for dar,ﬁages arising from
“dgfhmation/slmader/libe] and intentional infliction of emrotiuual distress.” (See page 4,
letter of November 9, 2013). .. The only cause of aCCiO;‘l submitted to the jury \\‘!as for

slander.

|

Travelers argues the Supreme Court’s holding in Auto-Owners Ins. Co.. Inc. v

Newman, 385 S.C. 187, 684 S.E. 2d 541 (2009) required lhis court to allow
interrogatories on the verdict form that would be tailored to resolving factual i§5ue;s
pert?iﬁing to one, more, or all of the exclusions cited above. In Newman, a homeowner
Suecil & hamebuilder for negligence and breach of contract arising primarily {rom the
defective installation of stucco siding by a subcontractor. The liability issues were (ried
in front of a single arbitrator.  Auto-Owners defended the homebuilder under a
reservation of rights. The arbitrator awarded itemized damages to the homeowner.
Aut!0~0wners commenced a declaratory judgment action against both the homebuilder
andf the homeowner, cIairhing thai the damages were not covered under the CGL policy it
iss#ed to the homebuilder. Sitting '.without.a_jury, Lhe trial court determined that the
i _

|

|
_faﬂ‘ed to.establish the applicability of policy exclusions. - On appeal, the Supreme Court

o) .
held that some of the damages awarded by the arbitrator were covered under the policy

but; that any amount in the arbitrator®s award allotted to the removal and replacernent of

{
the: defective stucco was not covered under the CGL policy. The Supreme Court

'

; cof\cluded that it was not possible to determine what amount of the itemization of

da:ms.ges was attributed fo non-covered items of damage and that it was not the purpose

5

. ,/<L52:?§7 e
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dar:nages oceurred as a result of an “occurrence” under the policy and that Auto-Owners
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of the;, declaratory judgment action to relitigate the issue of damages, stating that “Aute-
OwneTrs had an opportunity to raise this matter when the issue: of damagés were litigated
befor&iz the arbitrator, who issued a final, binding award on the merits.” Since it did not
do so} Aulo-Owners was requirsd to pay the eatire award.
At first glance, it appears that under Newrman, io any instance when there is a

coverage issue that might be resolved by the irier of fact al the fanlt stage, the insurer has

an unqualified right to intervene so the trer of fact can also resolve the factual coverage
iSSues:,. However, in my view, the Court’s holding in Newman does not stand for the
blank{et proposition that insurance cacriers have the right to intervene in every action for
the purpose of securing special interrogatories pertaining, to possible coverage exclusions.
Spcci:al interrogatories tailored to resolve .cove'rage jssues may be warranted in sbme
ci[cur!nstances, but in my view, were not appropriate here.

| A jury was empaneled for the purpose of deterrﬁining whether the defendants
were liable ta ‘the plaintiff for defamation. The jury was charged that the tort of
defarrflal‘ion allows & élaint'xﬁ' to recover for injury to his reputation as the result of the
defendant’s communications o others of a false message about the plaindff, and that
defm:%lation is a corununication which tends to impeach the plaintiff's honesty, integrity.

virtut.:, or repulation and expose him t public contempt, hatred, or ridicule. The jury

" was c':harged that an action for slander is based on the violation of a person’s right to

enjoy his good reputation, unimpaired by false and defamatory attacks. The jury was
| . .
charged that in order to prove defamation per se, the plaintiff had to prove that Londeree

and/clﬁr Kinser published a stalement about the piaiﬂtiff that tended to degrade him, i.e.,

|
redu:;e his character or reputation in the estimation of lus friends or acquaintances, ar the

| : . P ;
s

o

l N !
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public, or to disgrace him, or ender him odinus, contemptible, or ridiculous. The jury
was also charged that 2 statement was classified as defamatory per se when the meaning
Or message is obvious on its face, and that defamation is actionable per se wﬁeﬁ the
statement charges the plaintiff with commission of a crime of moral turpitude,

contraction of a loathsome disease, adultery, unchastity, or unfitness in one’s profession

ar business. The jury was also charged that when a statement is classified as actionable -

per se, the words carry with them the presumption that actual dammages to reputaimn and

character duectly and proximately -result therefrom and that when a statement is
classified as actionable per se, the defendant is presumed to have acted with cormmon l;w
malice and that the plaintiff is presumed to have suffered general damages.

On the issue of recoverable damages, the jﬁry was charged that aﬁmal proof of
damages is not required if the defamation is acﬁonai:le’per se. Thé jury was charged

what|when the plaintiff is entitled to recover actual damages for the injury the stalement

has c;auscd him, the damages include, injury to reputation aad standing in the community,
embz%nassmcnt, person bliiniliat_ion, mental anguish and s&ffe;iﬁé, and wounded feelings.

{ The defamatory words uttered by Londeree and Kinser fell only into the calegory
of de:'fmnation per se, and the wards werse actionable per se.

Travelers requested the court to inclode on the verdict form an interrogatory

|

inquiring into whether the defendants’ conduct amounted to a “deliberately frandulent or

dishonest act or omission”. Travelers did not paint to any policy defimition or other

definition of “deliberately fraudulent or dishonest act” that would give guidance as to
how these terms might be explained to the jury. The plaintiff and defendants would have

been in the position of having to argue to the jury not only the law of defamation and

11:17 2436564492 TURNER PADGET I R PAGE
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tecoverable damages, but also. whether the conduct compiained of did or did not rise to
the fcvel of a “deliberately fraudulent -or-dishonest act” in connectioﬁ with a coverage
dispute that was invisible to the jury. Travelers” involvement would not have been
known to the jury, and it would have been very confusing to the j jury {o hear a detailed
charge o the law of slander and then include a charge addressing whether the conduct
complained of constituted deiibemte]y fraudulent or dishonest acts. Simply placiriglan
interroga'tory about deliberately fraudulent or dishonest acts on the verdict form was not
appropriate under the circumstances." | |

The court does not recall whether Travelers also requested interrogatories

- pertdining to other patential exclusions referenced in the metion and the reservation of

rights letter. If it did so request additional interrogatories, to include them would have
made the jury even morc confused. ' -

Based on the foregoing, Travelers’ motion to alter, amend, and/or reconsider,

and/or for a new (rial is denied.

! The placement of coverage-related interrogalaxies on the verdict form would have been improper for the
rersans slaled above. In addition, since Travelers wanted (0 intervene anonymously, it would have had no
opporlunity or right o rame the coverage-rclaled issues to the ial jury, and would have had no
Opportumty or right Lo argue its position 10 ihe trsl jury. Though trial counse] for the defendants staled
they loolc no position on the motion 1o mtervenc defendants’ trial coupsel surely would have been required,

tout nf sole lpyalty to'the defendants, (o argue Lo the jury that Lhe coverage-related questions should be

answered ina way that would lead to coverage. In addition, p'lamuﬁ"s counsct would have surely argued 1o
the jury thal the coverage-related questions should be answered in a way that would lead 1o coverage. The
plmnlhff and the defendants have a common interest in thal regard, and they could have even slipulated that
the jury answer the questions in a way that would lead to coverage. Travelers cerlainly could nol take the
pmxt:on that the plaintiff and the defendants could not peesent argument to Lhe jury that the questions be
answered in a ceftain way. By logical extension, if Travelers were to be “anpnymous™ [o Lhe jury and have
fo role in the presentation af issucs and argument, Travelers could not prevenl the plaintiff and defeadants
fromjjoinly requesting the court to enler a stipulation on the coverage-related interragatories thal would be
bwdmg on the jury. The court doubts Travelers would want (his to be the result of its iniervention. The
absedvations in this footnote have no’ bearing on the court’s denial of Truvelers' post-trial moton, but these

observations are worth noling.
/ oo~
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CONCLUSION

This case was expeitly tried by eminently capable attorneys on both sides. The

issues were clearly placed in front of a very attentive jury. The posi-triel motions were

VEry

the a

1.

2.

_LJJ

capebly argued by both sides and by Travelers. After carefully comsidering all of
rguments made by the parties, the court cancludes as follows:

-The defendants’ motion for a new trial absolute is denied.

Defendant Santee Resort Ceomdominium Association, Inc, and defendant
James Kinser’s motion for a new tral nisi ;fmittimr is granted as to the
verdict for actual damages, and the actual damages verdict award agaiost them
is remitted to $60,000.00.

Defendant Santee Resort Condominium Association, Inc. and d'efendant Lesh
Londeree’s motion for a new trial nisi remittifur is granted as to the verdict for
action damages, and the actual damages award against them is remitted to
szso,oob.oo_ ' |

Pursuant to analysis of the factors set forth in Mitchell v Forfis, the punitive
damages award against Santee Resart Condominium Association, Inc. and
James Kinser is reduced to the sum of $30,000.00.

Pursuant to analysis of the factors set forth ip Mitchell v Forlis, the punitive
damages award against Sanlee Resort C.ondominium Association, Tnc. and
Leah Londeree is reduced fo the sum of $172,500.00.-

The plaintiff has judgment against James Kinser and Santze Resort
Condominium Associat’ion, Inc. in Lh.e amount of $60,000.00 actual darnﬁges

and $30,000.00 punitive damages, jointly and severally.

41
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7. The plaintiff has judgment against Leah -Londeree and Santeé Resort
Corxdominium Associalion, Inc. in the amount of SEd,OO0.00 actual damages
and Sl?Z,SO0.00vpunitivc damages, jointly and severally. _

8. Travelers® motians are denied.

-AND IT 1S SO ORDERED.

Sumler, South Carolina

/ T 2014

April__/ ~_, -
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