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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT »
) o 2 2
| ) 2012-CP-4007884 » = T
Raqib Abdul Al-Amin, 4264465, ) o B T
) o T Lo
Applicant, ) . o T %%
) o %’ <
. 2
v, ) CONDITIONAL ORDER ©,5 & =
) % G
) 5 7
State of South Carolina, ) ©
)
Respondent. )
)

This matter comes before this Court by way of an application for post-conviction relief
filed November 28, 2012.

Applicant is prgsé'nt]y confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Clerk of Court for Richland County. Applicant was indicted at

the December 1997 term of the Richland Grand Jury for Murder (1997-GS-40-25414). He was

-represented by attorney- Douglas Strickler; Esquire;-on-the charge(s).”On February 1572000,

Applicant proceeded to jury trial before The Honorable James C. Williams, Jr. O'n February 18,
2000, Applicant was convicted of the charge as indicted and sentenced to life imprisonment
without the possibility of parole.
" A Notice of Appeal was filed and an appeal was perfected on Applicant’s behalf. The
remittitur was issued on March 26, 2004, following the unsuccessful appeal.
Applicant theréafter filed an application for PCR on November 30, 2004 (2004-CP-40-

05551). He was represented by Charlie J. Johnson, Jr., Esquire, on the action. An evidentiary ‘

" hearing into the matter was convened June 6, 2007, before the Honorable J. Michelle Childs at

the Richland Coﬁnty Courthouse. Applicant was present at the hearing and testified. By-order
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ﬁléd November 20, 2007, Judgé Childs denied and dismissed the action with prejudice. A notice
of appeal was filed and a Petition for Writ of Certiorari submitted on Applicant’s behalf for -
appellate review of the denial. By order issued Febw 11, 20i0, the South Carolina Supr'eme '
Court denied the petition. Applicant subsequeﬁt motion for rehearing was denied as well, and the
remittitur was issued thereafter on April 23, 2010.

Applicaht next filed a Petition for Writ of Habeas Corpus in the United States Federal
District Court for the district of _Sout_h Carolina on August 12, 2010 (Docket No. 0:10-
20230CMC-P). - After receiving the federal . magistrate’s June 12, 2011, report and
recommendation; the petition was dismissed by the federal court on August S, 2011. The matter
was appealed thereafter to both the Uﬁited States Court of Appeals for the Fourth Judicial Circuit
(Case No. 11-7084).and the United States Supreme Court (—Case No. 11-9012), where both
appeals were denied/dismissed. The final order denying Applicant’s Petition for Wrt of
Certioran was issued by the United States Supreme Court on April 16, 2012.

e Ap.plicant filed a second application'for post-conviction relief on June 72011 (2011-CP- ~
40-03663). The state made a Return and Motion to Dismiss on Septerﬁl;er 27, 2011, requesting
the matter be summarily dismissed as untimely filed and impermissibly successive in nature. On
May 11, 2012, the Honorable James R. Barber, III, issued a Conditional Order provisionally
dismissing the action while allowing Applicant thirty (30) days in which to submit his objections
to summary dismissal. After receiving numerous pro se responses and objections from
Aﬁplicant, Judge Barber issued a Final Order summarily dismissing the aftion with prejudice on
November 8, 2012. No appeal was filed following that dismissal.

In -makingAitvs decision, the Court had before it the available records of the Ric;hland

County Clerk of Court regarding the subject convictions, and/or Applicant's records from the
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South Carolina Department of Corrections, the Applicant’s application, and the Respondent’s

Return _ana' Motion to Dismiss.

In his current Application, Applicant alleges that he is being held in custody unlawfully

.for the following reasons:

10.  Sume concisely the grounds on which you base your allegation that you are being held in

custady unlfawfuily:
(a) Sauth Qaroliaag Cote o Law ¢171-211-45 (DW(L) pursvant
() _te S%tete o Broodnax ---5.£.2d -~ 003 WL 9[IW

(c) ‘
1. . State concisely and in the same order the facts which support cach of the grounds set out

in(10):
a A convictloan Cur (a‘zHqu\ .oc_mML e hasic ¢riwme Wsell
5
®) rot  prosilar ol J;(u;{kﬁ.;.\,\n\ 1& gan wreor G A Cout o © @ppgqtg
©) o ko ot uaderkakan 4l Ll LOALH) be.\e.v\u«é R JCT URE WAL Y I

-— AOLXY pagd

At e et oL il BgpUtand s Krtel wo rule
«_)_L \ o L‘l-\RJLA.;J- A Sn)u\'*\‘\ Qaro\hf\q \,J\m3t_\\ \\r_\cl ‘p"\o.'{‘

;nw vo‘o".w.r\( 18w Lr ——t_ oL Alq\f\gu\g_ﬁ*\y, SuL_ Y‘Sro:~okr\q~,:
‘H.!:fa;,, “ Ot wAt_eh -’cb‘ogr-h “SNwvot convs v LLLCre_cL a Crime of

\
cL'E\\-\avw_s'\-a wadktr o9 La) (). Twere bore Ahe
App litant cowld not wavl {)g(‘l\\,a antic) @gate et
Suth 4 WAOWnE WIS \oa o S-{c”LL; wowuldh Wi a‘\*LM‘Q"\:LAL,

Ylres Wi QA\Y do lenase o ~&rlel Was a .,LLCO.v\\A_' ol

dunadal | Wiy u'_a:\q:\t«;, was Central 4 Wiy delrase.
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(c). Trial counsel may generously be characterized as ineffective. He nat only
failod the STRICKLAND test, 466 U.S. 668.‘ 104 S.Ct 2052 (1984), his
performance vas so dismil from start to finish thst deficiency and prejudice
must be presumed pre se under CRONIC. 466 U.S, 2039 (1984). (Even if prejudice
is not presumed, there would have been different if his trial outcome §! the
plaintiff's trial would have been different if his trial counsel's performance
had not been fatally deficient). ' |

As part of an encyclopedic of errora and omissions, trial counsel failed

to:

(1) Conduct any meaningful pretrial investigaticn:

(2) Present an Alibi defense for the plaintiff, as part of a valid trial
strategy:

(3) Object to "flight" f.hoory of the St-ate: . .

(4) call Darryl Cunningham, & key defense witness, when he had an

opportunity to do 50 (before the defense rested)(even the Court hinted‘ to
«counsel that he should do so). See Tr. 651 € 11-12.
' . __.(5)__uaject,to_the_Court'.a_ jury instruction .\‘mich-suted_'that malice could
be inferred  from the use of a deadly weapan, diafegerding the principle
establiahed i;\ ARNOLD v. EVATT, .113 P.3d 1352, 1356 (4th Cir. 1997), thus
shifting the burden of proof from the State to the plaintiff:

(6) Demand from the State and the trial Court the precise justification
for the admission of the plaintiff's prior conviction for armed robbery (ths
State, on Appeal, for the first time, stated that its justification was that
armed rcbbery is a crime of dishomesy, although that standard -had not been

G mTERR Y <
csfablished at the time of the plaintiff's trial). Sew STATE v. COLF, 237, 'stc.
525 S.E.2d 246 (S.C. 2000)..
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ald¢r ) .
In aun, the alleged aevly-discovered ~evidance does meet the last
) 33 36 134 SOR L€ BITLIY)
requirement of Needs ag Daniel brown's statement that he “saw [applicant] at

CJ Mart..,.at thetele;om booth™ on the day of the murder is not cumulative to
the testimony provided by applicant at trial. The applicant denied his
presence. Applicant stated that he had been with the victim earlier in -’the
day, had left (corroborated by Qunningham) and upon his returning to his:
apartment, found her body. Applicant credibility was attackxed on
cross—exanination. °When a wvitness' testimony i8 disputed or his credibility
called intb question, other testimony is—éisputed—er-hic—credibiiity—calied
4nto—questionr—othaet-toatdmony verifying the facta or opiniona giving by the
vitness in not merely cumulative. STATE v. DOCIXR, 306 s¢ 527, 413 S.B.2d 36
(8.C. 1992). .

Applicant can present & genulne material evidence of affidavits by
' abter -
vitness(es) based on nev(}y discovered evidence of his actual innocent of

murder, which the defendant vas seen by geveral vit;\es,s;(gs)._ and the applicant

is actual innoccent of érime of murder thch the applicant's wvas Eouﬁd guilty
by a jury' in January 15-18, 2000. see exhibits support his defense and
innocent.

First exhibits affidavit by Daniel Brown a.ka. Danny Brown dated May 15,

2011,

Second exhibits affidavit of letter from Audrey E. Al-Amin about the

discovery: dated May 16, 2011l:

Third exhibits affidavit by Audrey & Jedeesha Al-Amin dated June 19,
2012:
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Findin'gs of Fact and Counclusions of Law
Timeliness — S.C. Code §17-27-45(a)
‘This Court agrees with Respondent that this App]icatioh for Post-Conviction Relief
should be summarily dismissed for failure to comply with the filing procedures of the Uniform
Post-Conviction Procedure Act.' S.C. Code Ann. §17-27-10 to -160.

S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within
one year after the entry of a judgment of conviction or within one year
after the sending of the remittitur to the lower court from an appeal or the
filing of the final decision upon an appeal, whichever is later.

The South Carolina Supfeme Court has held that the statute of limitations shall apply to

all ’applications filed after July 1, 1996. Peloguin V. State, 3_21_ S.C. 468, 469 S.E.2d 606 (1996).
For the purposes of this Return, Applicant’s conviction/sehteﬁce was finalized on the date of his
conviction or the date of the Remuttitur from any direct appeal, wﬁichever was later, i.e. March
26 2004.- Adding one (1) year per S.C. Code § 17-27- 45(a) and one (1) day per Rule 6(a)

- ——— ———— = - fh e - ——

SCRCP means that th.lS PCR application had to be ﬁled bv March 27, 2005. This. Application

was filed on, November 28, 2012, which was beyond the statutory time period for filing.
A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to “grant a motion
by either party for summary disposition of [an] application when it appears from the pleadings ...
that there is no genuine issue of material fact and the moving party is entitled to judgment as a

- matter of law.” Therefore, this Court shall summarily dismiss the application for post-conviction
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relief for failure to file within the time mandated by the Post-Conviction Procedure
Act. SUCCESSIVE

The application should be summarily dismissed because it is successive to the previous
application for post-conviction relief. Successive applications for post-conviction relief are -
disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). "S.C. Code Ann. § 17-27-90
(l985j states:

All grounds for relief available to an applicant under this chapter must be raised in his onginal,
supplemental or amended applic;ation. Any go@d finally adjudicated or not so raised, or
l;nowingly, voluntarily and intelligently waived in the proceeding tﬁat resulted in the conviction
or sentence, or in any other proceeding the applicant has taken to secuse relief, may not be the
basis for. a subsequent application, unless the court finds a ‘gr-ound for relief asserted which, for
sufficient reason, was not asserted or was inadequately raised in the original, supplemental or

amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an

applicant can point to a "sufficient reason" why new grounds for relief were not raised or were

not propeﬂy raised in previous applications: Aice v. State, 305 S.C. 448, 409 S.E:2d 392 (1991).
Any new ground raised 1in a'subseciuem application is limited to those grounds that “could n(_)t
have been raised . . . in the previous application.” [Emphasis in original]. 1d., 305 S.C. at 450,
409 S.E.2d at 394. If the Applicant could have raised these allegations in a pre;/ious application,
then the Applicant may' nét raise those grounds in successive applications. Id. The Applicant
bears the burden of showing that the allegations could not have been raised previously. Land,

274'S.C. 243, 262 S.E.2d 735 (1980).
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Applicant could have raised the new grounds for relief in his prior post-conviction relief

applicat'ion. Applicant has failed to present any reasons why he_could not have raised the current
allegations in his previous post-conviction relief applications. Further, the precise allegation of
newly-discovered evidénce set forth in the current action was previously raised and ruled upon in
. Appligant’s prior PVCR action. Therefore, the current application is successive and the claim of
newly-disc'overed evidence has previously rejected By this Court. Accordingly, the cﬁrrent

application for PCR is impermissibly successive in nature and must be summarily

dismissed. & wed. A motion for summary judgment may properly

be used to raise the defense of statute of limitations. McDonnell v. Consolidated School District

of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. §17-27-70{(c) (1985)

authorizes ‘the Court to "grant a motion by either party for summary disposition of [an]
application when it appears from the pleadings ... that there is no genuine issue of material fact
and the moving party is entitled to judgment as a matter of law." Therefore, this Court finds that

——the application-for post-conviction relief is-summarily dismissed for the reasons explained above. =~
Based upon 'its review 'of the pléadings in tﬁis matt;r, this Court d6e§ not see the need to
appoint cognsel to represent the Applicant and expresses its intent to summarily dismiss this
matter unless the Applicant advises this Court with specific reasons, factual or legal, why it
should not dismiss the matter in its eﬁtirety. The Applicant is granted thirty (30) days from the
date of service of this Order upon him t-o' show why this Order should ﬁot become final. The .
Applicant shall file any reasons he may have with ﬁe Richland County Clerk of Court and shall

serve opposing counsel at the following address:

Assistant Att orney' General
Robert D. Corney
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Office of the Attorney General
P.O. Box 11549 ' '
Columbia, SC 29211

ANDIT IS SO ORDEREb this 2 day of m NJ’\ , 2013.

The Honorab]Q.,dasey Manning

Chief Administrative Judge
Fifth Judicial Circuit

Columbia, South Carolina

e —at - o e ———
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