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PC.I. MAILROOM



™

)

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF YORK SIXTEENTH JUDICIAL CIRCUIT

. o
Terry M. Wilmore, #217739, —

2013-CP-46-3157 Do

Applicant,

FINAL ORDER OF DISMISSAL

0S:2 Hd £~ S¥H K10

State of South Carolina,

Respondent.

v\/vvvvvvvvvvvvvv

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed October 16, 2013. The Respondent (the State) made its Return and Motion to Dismiss
on December 3, 2013, requesting that the Application be summarily dismissed. Pursuant to this
request, and after reviewing the pleadings in this matter and all of the records attached thereto, this
Court issued a Conditional Order of Dismissal dated December 35,2013, provisionally denying and
dismissing this action, while giving the Applicant twenty (20) days from the date of service of said
Order in which to show why the dismissal should not become final. The Applicant replied to the
Conditional Order of Dismissal on January 14, 2014.

Inadocument titled “Applicant’s Response to Conditional Order Why It Should Not Become
Final”, the Applicant argues he should not be barred by the Statute of Limitations for newly
discovered evidence because he filed his application within one year of his discovery of Martinez v.

Ryan, 132 S.Ct. 1309 (2012) pursuant to S.C. Code § 17-27-45(c).
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This Court has reviewed the Applicant’s response to the State’s motion to dismiss in its
entirety, in conjunction with the original pleadings, and finds that a sufficient reason has not been
shown why the Conditional Order of Dismissal should not becom¢ final.

First, under S.C. § 17-27-45(c), the Applicant must have filed within one year “after the date

when the facts could have been ascertained by the exercise of reasonable diligence.” This case was

published to the public on March 20, 2012. The Applicant therefore had to file his application by

March 21,2013, This application was filed on October 16,2013, well after the one vear limitation of

S.C. Code § 17-27-45(c) had run.

Second, the Applicant’s assertion in his application that Martinez v. Ryan allows him to filea

successive PCR application to allege ineffective assistance of counsel against PCR counsel is
meritless. Martinez has no bearing on an Applicant’s ability to raise ineffective assistance of
collateral counsel claims in a subsequent, successive state PCR application. Rather, Martinez sets
forth a narrow exception to the procedural default rules imposed on federal habeas corpus petitions

when considered under the so-called “cause and prejudice” standard. See Coleman v. Thompson, 501

U.S. 722,750, 111 S.Ct. 2546, 2565 (1991) (“In all cases in which a state prisoner has defaulted his
federal claims in state court pursuant to an independent and adequate state procedural rule, federal
habeas review of the claims is barred unless the prisoner can demonstrate cause for the default and
actual prejudice as a result of the alleged violation of federal law, or demonstrate that failure to
consider the claims will result in a fundamental miscarriage of justice.”). The Martinez Court used
this standard as the foundation for its decision, finding that attorney error amounting to ineffective
assistance of counsel during an initial-review collateral proceeding may be sufficient “cause” to

excuse a prisoner’s procedural default in a federal habeas corpus proceeding. See Martinez, supra at
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6 (“Inadequate assistance of counsel at initial-review collateral proceedings may establish cause for a
prisoner’s procedural default of a claim of ineffective assistance at trial.”).

With this framewoyk in mind, it is clear Martinez has no application to successive state PCR
actions, as the fundamental “cause and prejudice” standard on which Martinez relies is exclusive to
federal habeas corpus actions. Further, the Martinez Court specifically noted that their decision was
not addressing ineffective assistance of counsel claims raised in subsequent state PCR actions,
opining “[t]his is not the case, however, 10 resolve whether fan exception to the constitutional rule
that there is no right to counsel in collateral proceedings] exists as a constitutional matter.” Id.
Therefore, Applicant’s contention that Martinez allows him to bring this untimely and successive
state PCR application is misguided and erroneous. See Kelly v. State, App. Case No. 2013-001079

(S.C. Supreme Court filed June 20, 2013).

Further, there is no constitutional right to appointed counsel for collateral review of a

conviction. Pennsylvania v. Finley, 481 U S. 551, 107 S.Ct. 1990, 95 L.Ed.2d 539 (1987). The
Sixth Amendment right to effective assistance of counsel does not extend to state post-conviction

relief actions. Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991).

Therefore, “the contention that prior PCR counsel was ineffective 1S not per se a 'sufficient reason'
warranting a successive PCR application under § i7-27-90.” Aice, 305 S.C. at 451,409 S.E.2d at
394

Accordingly, this Court finds no reason why the Conditional Order of Dismissal should not
become final.

IT IS THEREFORE ORDERED that, for the reasoris set forth in the Court’s Conditional

Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.
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This Court hereby notifies the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. The Applicant’s attention is directed to Rule 243, SCACR, for the procedures following

the filing and service of the notice of appeal.

,2014.

"V hief Administratiy€ Jddge

Sixteenth Judicial Circuit

M , South Carolina.
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STATE OF SOUTH CAROLIRMI DEC 0 h N THE COURT OF COMMON PLEAS
COUNTY.OF YORK ) XTEENTH JUDICIAL CIRCUIT

HATID HA Y
B yo%CCP LTON
Terry M. Wilmore, #217739, K Cou Y. SC 2013-€P=46-3157
Applicant..
v, CONDITIONAL ORDER OF DISMISSAL

State of South Carolina.

Respondent.

)
)
)
)
)
)
)
)
)

This matter comes betore this Court by way otan application-torpost-conviction relief filed

_(’)'c\tober 16. 2013.  The Respondent made its return: and motion to dismiss. on

4 S
Loa e, 3,903

Procedural History

The Applicant is presently confined in the South Carolina Department of Corrections.
pursuant to orders of commitment of the Clerk.of” Court for York County. The Applicant was
indicted at the June 6, 1994, term of the Yoik County Grand Jury for murder and possession of a.
firearm during the-commission of a violent crime:( 1 '9_94‘-'GS:-46--1-3 59). He was represented by Harry
Dest and Gerald Smith, Esquires: On February 7, 19953, the Applicant underwent trial by jury
pursuant to which.he was found guilty of the indicted offenses. He was sentenced by the Honorable
1. ‘Derham Cole to continement for life for murder, and to five years, concurrent, for the firearms

charge.

/ Page 1 of 8
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A timely Notice of Appeal was filed on Applicant’s behalf and an appeal was perfected. The

South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v. Wilmore,

Op. No. 96-MO-204 (S.C. Sup. Ct. filed August 21, 1996).
| 1997-CP-46-0919

The Applicant subsequently filed an application for PCR onJune 5, 1997. The Respondent
tiled its Return on January 7, 1998. On October 26, 1998, an evidentiary hearing was held before the
Honorable John C. Hayes, III, at which the Applicant was present and was represented by B. Allen
Bullard, Esquire. By Order dated June 11, 1999, J udge Hayes denied and dismissed the Applicant's
first application.

A timely Notice of Appeal was filed on the Applicant’s behalf and a Petition for Writ of
Certiorari was submitted by the South Carolina Office of Appellate Defense. On January 10, 2001,
the South Carolina Supreme Court denied the Petition.

| 3:02-182-17BC

The Applicant then filed a Federal Habeas Corpus in the Federal District Court for the

 District of South Carolina on January 23, 2002. A Report and Recommendation was issued on

September 27, 2002, recommending that the action be dismissed. On January 8, 2003, the
Applicant’s petition was denied by written order. -
2005-CP-46-1784
The Applicant filed a second application for PCR on July 6, 2005. The Respondent filed its
Return and Motion to Dismiss on October 7, 2005. By Final Order dated December 9, 2005, the

Honorable John C. Hayes, I denied and dismissed the Applicant's application.

Page 2 of 8
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2006-CP-46-0441
The Applicant filed a third application for PCR on February 22, 2006. The Respondent filed
its Return and Motion to Dismiss on April 28, 2006. By Final Order dated May 4, 2006, the
Honorable Lee S. Alford denied and dismissed the Applicant's application. The Applicant appealed
this Order and the South Carolina Court of Appeals dismissed his appeal due to the Applicant’s

failure to timely file a Final Brief on December 15, 2006. The Remittitur was issued on April 2,

—

2007.
3:11-408-JFA-JRM
The Applicant then filed a second Federal Habeas Corpus in the Federal District Court for the
District of South Carolina. On April 12, 2011, the Honorable Joseph F. Anderson, Jr. denied the
Applicant’s petition by written order.
On August 24, 2011, the United States Court of Appeals for the Fourth Circuit issued an
order dismissing the Applicant’s appeal.
II.
In his fourth application for post-conviction relief, the Applicant alleges that he is being held
in custody unlawfully for the following reasons:
l. “14 Amendment 17-27-8) 17-27-100 17-27-90”
a. “Inadequate PCR Attorney (17-27-1 0)?
2. “Mercy Verdict, Counsel Prejudiced Applicant by failing to request mercy verdict”
a. “Trial Attorney and 17-27-80 Appellate Attorney 17-27-100”
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court finds that the current application for post-conviction relief must be summarily

dismissed because it is successive to his prior application for post-conviction relief. S.C. Code Ann.

Page 3 of 8
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§17-27-90 provides that:

All grounds for relief available to an application under this chapter
must be raised in his original, supplemental or amended Application.
Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding that resulted in
the conviction or sentence or in any other proceeding Applicant has
taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.

Successive applications are distavored and the burden is on Applicant to establish that any
new ground raised in a subsequent application could not have been raised by him in a previous

application. Foxworth v, State. 275 S.C. 615,274 S.E.2d 415 (1981); Aice v. State, 305 S.C. 448, 409

S.E.2d 392 (1991); Arnold v. State/Plath v, State, 309 S.C. 157,420 S.E.2d 834 (1992).

This Court finds that the current allegations were or could have been raised in the
proceedings based on Applicant's prior application for post-conviction relief and thus the current
application is successive and barred under S.C. Code § 17-27-90. Applicant has failed to establish
sutficient reason why he could not have raised his current allegations in his previous application for

post-conviction relief; therefore, he has failed to meet the burden imposed upon him. Landv. State,

274 8.C. 243,262 S.E.2d 735 (1980); Aice v. State, 409 S.E.2d 392 (1991); Amold v. State/Plath v.

State, 420 S.E.2d 834 (1992).

This Court additionally finds that this Application for Post-Conviction Relief should be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction
Procedure Act. S.C. Code Ann. §17-27-10t0-160. S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgement of conviction or within

Page 4 of 8
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one year after the sending of the remittityr to the lower court from an
appeal or the filing of the final decision upon an appeal, whichever js
later.

The South Carolina Supreme Court has held that the statute of limitations shal] apply to all
applications tiled after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The
Applicant was convicted of the offense(s) he challenges in this Application on February 7, 1995,
The Applicant’s unsuccessfi] appeal was filed on August 2], 1996. The Applicant was therefore
required to file his application on or before August 22, 1997. This Application was filed on October
16, 2013, well after the one year statutory filing period had expired.

Further. the Applicant contends he is able to file a successive state PCR action alleging
ineffective assistance of previous collateral counsel. This Court finds this contention to be without
merit as the ruling in Martjnez v. Ryan, 132 S. Ct. 1309 (2012) has no bearing on an Applicant’s

ability to raise ineffective assistance of collateral counse] claimsin a subsequent, successive state

PCR application. Rather, Martinez sets forth a narrow exception to the procedural default rules
imposed on federal habeas .corpus petitions when considered under the so-called “cause and
prejudice” standard. See Coleman v. Thompson, 501 U.S. 722, 750, 111 S.Ct. 2546, 2565 (1991)
(“In all cases in which a state prisoner has defaulted his federal claims in state court pursuant to an
independent and adequate state procedural rule, federa] habeas review of the claims is barred unless
the prisoner can demonstraté cause for the default and actual prejudice as a result of the alleged
violation of federal law, or demonstrate that failure to consider the claims will result in a
fundamental miscarriage of j ustice.”). The Martinez Court used this standard as the foundation for its

decision, finding that attorney error amounting to ineffective assistance of counse] during an initial-

Page 5 of 8
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review collateral proceeding may be sufficient “cause” to €xcuse a prisoner’s procedural default ina
tederal habeas corpus proceeding. See Martinez, supra at 6 (“Inadequate assistance of counsel at
initial-review collateral proceedings may establish cause.for a prisoner’s procedural default of a
claim of ineffective assistance at trial.”).

With this framework in mind, it is clear Martinez has no application to successive state PCR

actions, as the fundamental “cause and prejudice” standard on which Martinez relies is exclusive to

federal habeas corpus actions. Further, the Martinez Court specifically noted that their decision was
not addressing ineffective assistance of counsel claims raised in subsequent state PCR actions,
opining “[t]his is not the case, however, to resolve whether (an exception to the constitutional rule
that there is no right to counsel in collateral proceedings) exists as a constitutional matter.” Id.
Therefore, Applicant’s contention that Martinez allows hifn to bring this untimely and successive
state PCR application is misguided and €rroneous.

Additionally, Martinez’s interpretation of federal laws applicable to federal habeas corpus
actions has no etfect on South Carolina’s interpretation and application of its Post-Conviction Relief
statute. S.C. Code Ann. § 17-27-10 to ~160. Therefore7 the South Carolina Supreme Court’s opinion

in Aice v. State is still applicable to a claim raised in a subsequent state PCR action alleging

ineffective assistance of prior collateral counsel. See Aice v. State, 305 S.C. 448,451, 409 S.E.2d

392, 394 (1991) (“The contention that prior PCR counsel was ineffective is not pér se a ‘sufficient
reason’ warranting a successive PCR application under 17-27-90.”). Aice went on to note that such a

holding was in accord with the United States Supreme Court’s opinion in Pennsylvania v. F inley,

481 U.S.551, 107 S.Ct. 1990 (1987) (there is no constitutional right to counsel for collateral review

Page 6 of 8
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of a conviction). Therefore, Applicant’s contention that Martinez allows him to bring this untimely

and successive state PCR application is misguided and erroneous, See Kelly v. State, App. Case No.

2013-001079 (S.C. Supreme Court filed June 20, 2013).

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). Inaddition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings ... that
there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of

law." Therefore, this Court finds that the application for post-conviction relief is summarily

dismissed for failure to file within the time mandated by statute and for being successive.
CONCLUSION
Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application with

prejudice unless the Applicant provides specific reasons, factual or legal, why thé Application should
not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of service of
this Order upon him to show why this Order should not become final. The Applicant shall file any
reasons he may have with the York County Clerk of Court and shall serve opposing counsel at the
following address:

Office of the Attorney General

Attn: J. Rutledge Johnson, Esquire

P.O. Box 11549
Columbia, South Carolina 29211

AND IT IS SO ORDERED this _S” dhay of SrrmeBe 20 /3

Page 7 of 8
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esndmg Judge
Sixteenth Judicial Circuit

, South Carolina
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s/ 4 ) IN THE COURT OF COMMON PLEAS
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T2t L e, ACIZCPHOBET

Full name ahd prison. number (if,:myS_iof Applicant

H 2(T739
Y.

< w

0
L0 €102

91l
B

D)
) sdy ‘:
) APPLICATION FOR 205
i ) _ 2%
State of South Carolina ) POST-CONVICTION RELET}F =
) <55
) b [an)
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w
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INSTRUCTIONS - READ CAREFULLY

Jn ordeér for this application to receive consideration by the Court, it shafl be n writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it ghiall sat forth in
coneise form the answers to gach applicable question: If necessary, applicant may futhish his answer tou
particular question on the reverse-side of the page or on an additional page, Applicant shall make clear to
which question any such contigued answer refers, ' ' :

Since every application, must be swom under oath, any false statement of 2 material fact thersin
My serve as the basis of prosecution and conviet

ction for perjury. 'Applicants should, .therefore, sxercise
- €are 10 assure that all answers are true and corr

ect.

If the application is taken in forma pauperig, it shall include an‘affidavit (attactied at the back of
the form) setting farth information which establishes that applicant will be unableto pay the fees and costs )
of the procesdings.. When'the application is completed, the origina} shall be mailed to the Clerk of Court
for the County in which the applicant was convioted.

L Placeofdetenﬁoniem. (\/. I: gﬁbmﬁmw u'

AN CANAY AT 27l
2 Name and location of Court which lmposed sentence _l/ﬁﬂ_,lL (‘ '8 ()l\)"\’(J - = ':c_.)}
| - — =¥ &9%
3. Name(s) of co-defendant(s) (if any) /U /\_ﬂv) e - oxXE 3
i ' Vo Bas o~
emEe
4. The indictiment umber or numbers (U kntown) upon which and the offé:nsesfzfor:v?%: "
sentence was impoged: 4 o S « 2
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| 82/24/2093 16:85  883-73qemss) .S C COURT ADMIN ==
®)
(c)
The date upon which sentence was lmposed d the terms of the sentence:
® e \qq\ 7 FQAL /
® tre_ W /Iakn )
© '

Check whether a finding of guilty was made:
(8)  after a plea of guilty _

(b)  after a plea of not guilty (/

(¢)  after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?

7%
If you answered “yes® to (7), list: . .
(a) the name of each Court to which you appealed .

| ot

L Cantd oL

i Senilde_ G AN

()  the resultineach s ch Cougt to which you appealed:
i "\w o y& |\C_;l‘“

i, | ]

iid. : /

(c)  the date of each such result:

i

i Vi

(d)  ifknown, citations of any written opinion or orders entered pursuant to such ,

results:

i ' P

/

1. . [

If you answered "no” to (7), state your reasons for not so appealing:
(®)
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10.

11

12.

13.

PAGE

" (b)
(©)
State concisely the grounds on which you base your allegation that you are being held n
custody unlawfally; | 17-27-1/00

@ . 4 Afedduent¥ 17-27-8)17-27- 90
b Medor VuLd.U, Cznm\jsd ?Le\‘\A.me,\

in (10):

® I Ot /g Aeu /7—47 [40)
, L0 ef 17-27=/00
Prior to this apphcatton have you ﬁled with respect to this conviction:

(@  emypetition in a State Court under South Carolina Law? y ¢ é

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? l/ .S

(¢)  any petition in the Umted States Supreme Court for certiorar other than petitions,
if amy, already specified in (8)? - Vr’/

(d  any other petitions, motions or apphcanons i t.hls or any other Court?

If you answered “yes" to any part of (12), list with respect to each petmon, motion or
application: '
(a) . thespecific nature thereof:

()  the name and location of the Court in which each was filed:

i. . 5“((\’"\-'3., MTQ—Q&L Con \ﬂ:‘)

i, Cody ‘1‘

veu d |
m. E\I y )
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v,
(c) the disposition thexreof: 0
2 X

i DS nAnSe

1i.

iv.
(d)  the date of each such disposition: ﬂ
i DS WSSe

iv.

(e)  ifkoown, citations of any written opinions or orders entered pursuant to each such
disposition:
i. ' ' [ / 4
Al //
i [\ / ]
A

v,

14.  Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?

D '

- 18. It'you answered “yes” to (14) identify:
(a3)  which grounds have been presented:
i : /
i /
7

(b)  the proceedings in which each ground was rai‘sed:

i. 4

i, /
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16.  If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
(a)

®) 7
© /

17.  Were you represented by an attorney at ;ny time during the course of:
(a)  your arraignment and plea? /e
®)  yourtrial, if any? VoS
()  your sentencing? y& S
(d)  your appeal, if any, from the jud_gnent of conviction or the imposition of
sentence? S/ S

(e)  preparation, presentation or consideratién of any petitions, motions or applications
with respect to this conviction, which you filed?

18.  If you answered “yes” to one or more parts of (17), list:
(a)  the name and address of ,... omey who represented you:

. / e .
L. 1. S8 21 "1! ’[‘l'"{‘ ./ -l-l R A/ -
AL LAY TINOS S SV e (e ern
. N

(b)  the proceedings at which each such attorney represented you:

; Cetad Socbaoxtad ada neey

i,

15
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19.  State clearly the relief you seek in filing this application:

i e S L
eoding nis Legnbs Julscik W hosiie Vo skdbe .

E@

y « ¥

20.  Are you now under sent%we from any other court that you bave not challenged?
| (

Revised 3/2003

STATE OF SOUTH CAROLINA )
) VERIFICATION

County of >/O ﬂ/K )

—— -
L [ 77 3 q bemg duly swomn
- upon my oath, depose and say that | have subscribed to the foregoing application, that I know the

. contents thereof; that jt includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this spplication; and that the matters and

allegations therein set forth are true.. / 2; . M«

SWORN tq and subscribed before me this __| i
of D 24— , &é 1A

@.S)
Notary Public

My Commission Expkesse&ewwm . e,
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PAGE

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L hereby apply for leave to
proceed in thi on without'prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1) I amthe applicant in this action and ] believe I am entitled to redress.

2 Because of my povertv I am unable to pay the costs of said proceeding or give

security thereof.
- | %J A

| >

Applicant

SWORN or a.Eﬁ%d d subscribed before me this
day of R Q0™

;]

Notary Public

My Commission Expueég{mw &0&3

RECELVER)
0CT 1 12013
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n 32 (12187)

ATE OF SOUTH CAROLINA )

) INDICTMENT FOR )v\/[\

JUNTY OF YORK ) ” ggg\f/

At a Court of General Sessions, convened on June 6. 1994, the Grand Jury of York County present

n their oath:

COUNT ONE: MURDER

That Terry Michael Wilmore did in York County on or about April 2, 1994, feloniously, wilfully and

th malice aforethought, kill one Shirley Wilmore by means of shooting her with a .22 Caliber H & R

:volver, and the said victim died as a proximate result thereof.

COUNT TWO: POSSESSION OF FIREARM DURING
COMMISSION OF A VIOLENT CRIME

That Terry Michael Wilmore did in York County on or about Apfil 2, 1994, possess a firearm or visibly

splay what appeared to be a firearm during the commission of a violent crime, to wit: Murder, in violation of

de Section §16-23-490, Code of Laws of South Carolina, (1976), as amended.

Against the peace and dinity of the State, and contrary to the statute in such case made and
ovided.
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FATE OF SOUTH CAROLINA ) ){
. ) INDICTMENT FOR
JUNTY OF YORK )

mﬁ%@

At a Court of General Sessions, the Grand Jury of York County present

convened on June 6. 1994,
on their oath:

COUNT ONE: MURDER

That Terry Michael Wilmore did in York County cn or about April 2, 1994, feloniously, wilfully and

th malice aforethought, kill one Shirley Wilmore by means of shooting her with a .22 Caliber H&R

:volver, and the said victim died as a proximate result thereof

COUNT TWO: POSSESSION OF FIREARM DURING
COMMISSION OF A VIOLENT CRIME

That Terry Michael Wilmore did in York County on or about April 2, 1994, possess a

firearm or visibly

iplay what appeared to be a firearm during the commission of a violent crime, to wit: Murder, in violation of

de Section §16-23-490, Code of Laws of South Carolina, (1976), as amended

Against the peace and dignity of the State.
wided.
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THE STATE
vs.

- TERRY MICHAEL WILMORE
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COUNT ONE: MURDER
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COUNT TWO: POSSESSION OF A FIREARM
DURING COMMISSION OF A
VIOLENT CRIME
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF YORK

Terry M. Wilmore, #217739 C/A NC.:
Applicant,

State of South Carolina,

Respondent. OCTOBER _LZ_, 2013

Applicant, Terry M. Wilmore, was indicted by an York County
Grand Jury during June 1994 term of General Sessions for murder

and possession of a fire arm during the commission of a violent

crime.

LAW / ANALYSIS
I. MERCY , d
Seg Stmamin Ve sPafa, zx| 8€ 329, 50z 4 1 pM() 7?@]

Applicant argues trial counsel, PCR attorney and appellate
defense attorneys were all ineffective prejudicially and
inadequant in that they all failed to raise and argue for
Applicant a (Mercy Verdict).

Applicant was tried under the previous indictment number for
murder and possessing a firearm or visibly display what appear=d
to ve a firearm during the commission of a violent crime, to wi=
murder, in violation of Code of Laws of South Carolina, (1976),
as amended 16-3-10 CDR Code 157.

Applicant was denied his 14th amendment right to appeal his
mercy verdict because all attorneys failed to adequantly raise
all issues.

[Supreme Court] held that Austine appeals need not be filed

within the one year statute of limitations because they are
/VoFe gf“l[g % W’ewp’/' 0P Mo 19 -Up ~v9q
C sie uP Abp f’f’J fth /?’(/9%)



ATTACHMENTS
STATE OF SOUTH CAROLINA
COUNTY OF YORK
(MERCY VERDICT)

The court abandoned this charge, trial attorney, PCR attorney
and appellate review attorney failed to protect the Applicant's
first bite at the apple, and failed to protect Applicant's rights
to’ adequantly raise and issue in original supplement amend pcr
violation of S.C. Code 17-27-90, 17-27-100.

S.C.~Code Ann. 17-27-45(a) provides (A) application for relief
filed pursuant to this chapter must be raised within one year
after entry of a judgement of conviction or within one (1) year
after sending of remittur to lower court. However, in Odom v.
State, 337 S.C. 256, 523 S.E.2d 753 (1999) the State Supreme
Court held one year statute of limitations of 17-27-45(A) do=s
not apply to Austine v. State, appeals. Thus, when counsels fail
Lo acequantly or timely raise the denial of pcr issues properly,
application claims ineffective trial, pcr and appellate counsels
for not timely raising the now-argued claim.

Under the pcr rules, a applicant is entitled to his [full]
adjudication on the merits of the original petition, or one bite
[at the apple] citing Aice v. State, 305 S.C. 448, 452, 409
S.E.2d 393, 395 (1991) (emphasis added)

Und € chubl v 5‘%5014 02 S IYP |\(\(47 5-\?9\'7\
159 UV <H>/_—7OTLIW’Q —y[o (A‘r%’ue I‘V\QV“cvl S < Pg., s@
PrQOJerC"“', ~+v Jue (v q)é/\{ " cxpp\l'cyw/;'}L
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belated appeals 1intended to correct unjust procedural defects,

under the PCR rules. Applicant is entitled to a full adjudication

on the merits of the (original) petition or one bite at the

apple. QOdom, 337 S.C. at- 261, 523 S.E.2d at 755,
State, 305 S.C. 448, 452, 409 S.E.2d 393, 395
added).

citing Aice v.

(1991) (emphasis



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF YORK

Terry M. Wilmore, #217739, C/A NO.:

Applicant,

State of South Carolina AFFIDAVIT AND AFFIDAVIT OF
Respondent. SERVICE BY MAILING

1. I am an employea at Perry C.I. in the above-captioned action.
2. Applicant just found out about Austine review and put it in
mail ten days later. .

3. I have this day 0Oct j[_, 2013 se2rved a copy of Austine PCR
application on Re2spondent by de2position same in the Tnited States

mail, postag2 prefixed.

TO:
Attention
Attorn=zy Genzral _ York County CTlerk of Court
P.O. Box 11549 P.O. Box €49
Zolumbia, S.C. 29211 York, S.C. 29745

/S/;j%qevx_uﬁwm



CERTIFICATE OF SERVICE

I certify that on October j[_, 2013 I'ﬂm“!ML_@JWXMK,

submitted into (Percy C.I.) mailroom staff a copy of Austine PCR

application, prop=ar postaje prepaid and Asterminz=4d.

TO:
Attention
Attorney Gen=ral York County Clerk of Court
P.O. Box 11549 P.O. Box 649
Columnbia, S.C. 29211 York, S.C. 29745

/87 TeAu 0 Lda st

Terry My>-AWilmore



STATE OF SOUTH CAROLINA JUDICIAL CIRCUIT

COUNTY OF YORK COURT OF COMMON PLEAS

Terry M. Wilmore, 2013-CP-460-3157

NOTICE AND MOTION MOTION AND
MOTION FOR SdMMARY JUDGEMENT
PURSUANT TO S.C. CODE ANN.
State of South Carolina, 17-27-80, 17-27-90, 17-27-100

You are summoned by this _compiaint, a copy of which is
herewith served upon you and to serve a copy of your answer to
complaint on Terry M. Wilmore #211739 P.C.I. 430 Oaklawn R4 Q-1-A
211 SC 29669 within (30) days aftér service hereof, exclusive -if
you fail to answer complaint hereof, judgement by default for

austine appellate review (PCR) will be granted.

Nov [_C[ 2013 é[ M//é@

M. Wilmore $217739
430 Oaklawn R4

Q-1-A 211 P.C.I. 29669
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
county or _Y K 2-13-CP-460-3157 .
Terry M. Wilmore, #217739

FORM 5

NOTICE AND MOTION MOTION

AND MOTION TO AMEND
State of South Carolina, PURSUANT TO RULE 5

TO: York County Clerk:

Please find enclosed applicant's Notice and motion, motion and

motion to amend, pursuant to (SCRCP S5) and for summary judgement

pursuant to S.C. Code Ann. 17-27-70(c) McCoy v. State (2013) odom

V. State Austine v. State extended in Wilson v. State 348 s.C.

215, 559 S.E.24 581 (2002) Supreme Court emphasis [added]:

J. Rutledge Johnson

Office of Attorney General
P.O. Box 11549

Columbia, S.C. 29211-1549

‘CC: Kevin Brackett, Solicitor



et}
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York County

Clerk of Court': ifice ‘
Nov li, 2013

J. Rutledge Johnson

Office of Attorney General

P.0O. Box 11549

Columbia, S.C. 29211-1549

RE: ODom, Austine, and Wilson first pcr application, attacking

denial of right to adjudicate all original merited claims.

Dear Clerk,

Enclosed please find applicant's original and copy of motion
“nd motion notice and motion, pursuant to Rule 56 for

summary
judgement on the pleadings law,

and facts for filing and for my

clocked filed return thirty (30) days after notice is served, or

soon thereafter as applicant can be heard.

/s/ W @»@//M
Terry ﬁ:/%ilmore

217739
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Clerk of Court's Office
P.0O. Box 649
York, S.C. 29745

NOTICE AND MOTION FOR SUMMARY JUDGEMENT ON THE PLEADINGS,
AND FACTS PURSUANT TO SCRCP 56 (as follows).

LAWS,

(1) 1In Odom v. State, 337 s.C. 256, 523 S.E.2d 753 (1999) the

State Supreme Court ruled applicant has a
Statutory,

guaranteed 14th

state and constitutional amendment right under federal

law, where counsel during trial failed to timely object to mercy

verdict, or have mercy verdict request charge the jury for a

lesser punishment than that prescribed by the statute for which

applicant was sentenced, because pPcr counsel failed to timely

adequately raise and argue at pcr the mercy request charge not

being submitted to the jury it was not timely or adequately

raised, ruled upon or preserved for appeal. Consequently because

applicant's appeal attorney or direct appeal could not brief or
raise this mercy ruling and certiorari it tied the

appellate
defense attorney's hands and she could

not raise the 1issue

because it was not adequately ang timely raise on pcr level.

Thus, the statute of limitation, where trial, pcr, and appellate

attorney failed to timely adequately raise the

§imm9gs v._ State, 331 s.Cc. 333, 503 S.E.2d 164

(mercy verdict).

(1998) applicant
is able to apply for a subsequent application on the pleadings,

the law and the facts, claiming ineffective assistance of trial,

pcr., and appellate attorneys for failing to timely adeguate raise

all applicant's issues, defense, claims, arguments, and preserve

all his rights during his first trial, pcr and direct appeal

process. State v. Wertz, Op. No. 98-UP-009 (s.c. ct.
Feb 1998),

App. filed
applicant motion for summary Jjudgement

the unjust procedural defects where

attorneys, judges,

is to correct

because of inadequate
applicant was deprived of the one‘full bite,
full adjudication of s.c. Code 17-27-80, s.C.
Code 17-27-100,

Code 17-27-90, s.cC.
motion for summary judgement is on the pleading,



affidavits, laws and facts concerning state heinderances and

procedural defects, where the state appointed judges, trial

attorney, pcr attorney, and appeal attorney who failed
adequately raise,

to
rule, argue and timely preserve all applicant's
rights to ensure a full adjudication of all claims under the l4th

amendment of the state and federal constitution. Chubb v. State,
303 s.C. 396, 401 S.E.2d4 159 (1991),

failure to argue mercy 1is
per se prejudicial to due process, denying applicant full bite of

the apple in original application and supplemental complaint

under the pcr rules applicant was entitled to a full adjudication

on the merits of the original application or one [full bite) at

the apple [extended] in Wilson v. State, every defendant has a

right to file a direct appeal and one pcr application, since the

state's attorney and judges has been ineffective 1in

applicant due process

providing
in its procedures to ajudicate argue timely
adequately preserve his (mercy ruling) where the jury could have

voted for as little as five (5) years and the judge would not

been able to sentence applicant to the prejudicial
life

sentence of
in prison, applicant was then prejudicially denied his right

to a pcr, because the state's only opposition can be statute of

limitations, successiveness, which they cause. Id4. at 218, 559
S.E.24 at 583.

Hence, there can be no geniune issues of material fact, and

applicant is entitled to a judgement of a full bite at the apple

raising, preserving adaquately, raising the merits of his first

original cr. The state's motion for summar Aismissal cannot
3 P

survive or dsfeat the geniune issues of material facts for which

applicant has raised and argued 1in this

judgement S.C. Code 17-27-70(b).

motion for summary
Lastly, a conditional order of dismissal would be prejudicial
to the mandate of Austine, 9Odom and finally Wilson
where applicant has

v. State,
pravailed by showing he has a 1l4th amendment

right to be heard, and o exhaust inadequately untimely raised

and preserved claim that cause a procedural default. Applicant

also under after discovered evidence claims summary judgement
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Please allow this to surfice as my certificate of service.
days exclusive response.

_ﬂ/a_ll___ ﬂ_%_%____ + 2013, I Terry M. Wilmore $217739,

served by P.C.I. Notice and Motion,

30

Motion and Motion For Summary

Judgement pur suant o Rule 56, on pleadings, exhibits,

affidavits, law and facts.

T ( X
"oprgsskbeaetal ol Gl
%ﬁm[ 1L54G ’

V (:4Qq
Columb 4 -y Co 2l ] ,;(au\ SC. 29745

SWORN AND SUBSCRIBED TO before me g@/%k"{-\

This Lgﬁ day of ?2&@@@&&_, 2012 Ter@izjgj Wilmore
Notary :ﬁqn%f me’

Expire: [-23-2023

&gy,
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STATE OF SOUTH CAROLINA
COUNTY OF YORK

IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

Terry M. Wilmore, #217739, 2013-CP-46-3157

Applicant,
V. RETURN AND MOTION TO DISMISS
State ot South Carolina,

Respondent.

\_/‘V\_/\_/'\/vv‘\/\_/v‘\_/vv\/

In response to the post-conviction relief application tfiled October 16, 2013, the
Respondent would show this Court:
[
The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Clerk of Court for York County. The Applicant was

indicted at the June 6, 1994, term of the York County Grand Jury for murder and possessidn ofa

firearm during the commission of a violent crime (1994-GS-46-1359). He was represented by

Harry Dest and Gerald Smith, Esquires. On February 7, 1995, the Applicant underwent trial by

Jury pursuant to which he was found guilty of the indicted offenses. He was sentenced by the

Honorable J. Derham Cole to confinement for life tor murder, and to five years, concurrent, for
the firearms charge.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.
The South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v,
Wilmore. Op. No. 96-M0-204 (S.C. Sup. Ct. filed August 21, 1996).

Page 1 of 8
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1997-CP-46-0919

The Applicant subsequently filed an application for PCR on June 5, 1997. The
Respondent filed its Return on January 7. 1998. On October 26, 1998, an evidentiary hearing
was held betore the Honorablc John C. Hayes, III, at which the Applicant was present and was
represented by B. Allen Bullard, Esquire. By Order dated June 11, 1999, Judge Hayes denied
and dismissed the Applicant's tirst application.

A timely Notice of Appeal was filed on the Applicant’s behalt and a Petition for Writ of
Certiorari was submitted by the South Carolina Office of Appellate Detense. On January 10,
2001. the South Carolina Supreme Court denied the Petition.

3:02-182-17BC

The Applicant theh filed a Federal Habeas Corpus in the Federal District Court for the
District of South Carolina on January 23, 2002. A Report and Recommendation was issued on
September 27, 2002, recommending that the action be dismissed. On January 8, 2003, the
Applicant’s petition was denied by written order.

2005-CP-46-1784

The Applicant filed a second application for PCR on July 6, 2005. The Respondent filed
its Return and Motion to Dismiss on October 7,2005. By Final Order dated December 9, 2005,
the Honorabie John C. Hayes. III denied and dismissed the Applicant's application.

2006-CP-46-0441

The Applicant tiled a third application for PCR on February 22, 2006. The Respondent

filed its Return and Motion to Dismiss on April 28, 2006. By Final Order dated May 4, 2006,

Page 2 of 8
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the Honorable Lee S. Alford denied and dismissed the Applicant's application. The Applicant
appealed this Order and the South Carolina Court of Appeals dismiséed his appeal due to the
Applicant’s tailure to timely file a Final Briet on December 15, 2006. The Remittitur was issued
on April 2, 2007.
3:11-408-JFA-JRM

The Applicant then filed a second Federal Habeas Corpus in the Federal District Court
for the Distric't ot South Carolina. On April 12, 2011, the Honorable Joseph F. Anderson, Jr.
denied the Applicant’s petition by written order.

On August 24, 2011, the United States Court of Appeals for the Fourth Circuit issued an
order dismissing the Applicant’s appeal.

1.

In his fourth application for post-conviction relief, the Applicant alleges that he is being

held in custody unlawfully for the following reasons:
[. “14 Amendment 17-27-8) 17-27-100 17-27-90”
a. “Inadequate PCR Attorney (17-27-10)"
2. “Mercy Verdict, Counsel Prejudiced Applicant by failing to request mercy
verdict™
a. “Tral Attorney and 17-27-80 Appellate Attorney 17-27-100”

For the purpose of this Return, the Respondent incorporates the York County Clerk of
Court records, the application, and the Applicant prior PCR applications and Federal Habeas
materials by reference. The Respondent reserves the right to amend this Return upon receipt of

any relevant materials.

[L.
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The Court should summarily dismiss the current Application because it is successive to
the previous applications for post-conviction relief. Successive applications for post-conviction
reliet are distavored. Land v. State, 274 S.C. 243,262 S.E.2d 735 (1980). S.C. Code Ann. §17-

27-90 (1985) states:

All grounds tor relief available to an applicant under this chapter must be
raised in his original, supplemental or amended application. Any ground finally
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in
the proceeding that resulted in the conviction or sentence, or in any other
proceeding the applicant has taken to secure relief, may not be the basis for a
subsequent application, unless the court tinds a ground for relief asserted which,
tor sufficient reason, was not asserted or was inadequately raised in the original,
supplemental or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a "sufticient reason" why new grounds for relief were not raised or were
not properly raised in previous applications. Aice v. State, 305 S.C. 448,409 S.E.2d 392 (1991).
Any new ground raised in a subsequent application is limited to those grounds that “could not
have been raised . . . in the previous application.” (Emphasis in original]. Id., 305 S.C. at 450,
409 S.E.2d at 394. It the Applicant could have raised these allegations in a preQious application,

then the Applicant may not raise those grounds in successive applications. [d. The Applicant

bears the burden of showing that the allegaiions could not have been raised previously. Land, Id.

The Applicant could have raised these new grounds for relief in his prior post-conviction
relief application. The Applicant has failed to present any reasons why he could not have raised
the current allegations in his previous post-conviction relief applications.  Accordingly,

Respondent moves for a summary dismissal of the application because it is successive.
V.

Page 4 of 8



The Respondent submits that this Application for Post-Conviction Relief should also be
summarily dismissed for failure to comply with the tiling procedures of the Uniform Post-
Conviction Procedure Act. S.C. Code Ann. §17-27-‘10, et. seq. S.C. Code Ann. §17-27-45(a)
reads as tollows:

An application for relief filed pursuant to this chapter must be filed within one year after

the entry ot a judgment of conviction or within one year after the sending of the remittitur

to the lower court from an appeal or the tiling of the final decision upon an appeal,
whichever is later. :

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

The Applicant was convicted of the offense(s) he challenges in this Application on February 7,
1995. The Applicant’s unsuccesstul appeal was filed on August 21, 1996. The Applicant was
therefore required to file his application on or before August 22, 1997. This Application was
filed on October 16, 2013, well after the one year statutory ﬁlipg period had expired.

A motion tor summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638
(1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a
motion by either party for summary disposition of [an] application when it appears from the
pleadings ... that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law." Therefore, the Respondent requests that this Court summarily
dismiss the application for post-conviction relief for failure to file within the time mandated by

the Post-Conviction Procedure Act.

Page 5 of 8
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V.

The Applicant contends he is able to file a successive state. PCR action alleging

ineffective assistance of previous collateral counsel. The Respondent asserts this contention to be

without merit as the ruling in Martinez v. Ryan, 132 S. Ct. 1309 (2012) has no bearing on an
Applicant’s ability to raise ineffective assistance of collateral counsel claims in a subsequent,
successive state PCR application. Rather, Martinez sets forth a narrow exception to the
procedural default rules imposed on federal habeas corpus petitions when considered under the

so-called “cause and prejudice” standard. See Coleman v. Thompson, 501 U.S. 722, 750, 111

S.Ct. 2546, 2565 (1991) (“In all cases in which a state prisoner has defaulted his federal claims
in state court pursuant to an independent and adequate state procedural rule, federal habeas
review of the claims is barred unless the prisoner can demonstrate cause for the default and
actual prejudice as a result of the alleged violation of federal law, or demonstrate that failure to
consider the claims will result in a fundamental miscarriage of justice.”). The Martinez Court
used this standard as the foundation for its decision, finding that attorney error amounting to
inetfective assistance of counsel during an initial-review collateral proceeding may be sufﬁcienf
“cause” to excuse a prisoner’s procedural default in a federal habeas corpus proceeding. See
Martinez, supra at 6 (“Inadequate assistance of counsel at initial-review collateral proceedings
may establish cause for a prisoner’s procedural default of a claim of ineffective assistance at
trial.™).

With this framework in mind, it is clear Martinez has no application to successive state

PCR actions, as the fundamental “cause and prejudice” standard on which Martinez relies is

Page 6 of 8



exclusive to federal habeas corpus actions. Further, the Martinez Court specitically noted that
their decision was not addressing inetfective assistance of counsel claims raised in subsequent
state PCR actions, opining “[t]his is not the case, however, to resolve whether [an exception to
the constitutional rule that there is no right to counsel in collateral proceedings) exists as a
constitutional matter.” Id. Therefore, Applicant’s contention that Martinez allows him to bring
this untimely and successive state PCR application is misguided and erroneous.

Additionally, Martinez’s interpretation of federal laws applicable to federal habeas
corpus actions has no effect on South Carolina’s interpretation and application of its Post-
Conviction Relief statute. S.C. Code Ann. § 17-27-10 to —160. Therefore, the South Carolina
Supreme Court’s opinion in Aice v. State is still applicable to a claim raised in a subsequent state
PCR action alleging ineffective assistance of prior collateral counsel. See Aice v. State, 305 S.C.
448.451. 409 S.E.2d 392, 394 (1991) (*The contention that prior PCR counsel was ineffective is
not per se a “sufficient reason’ warranting a successive PCR application under 17-27-90.”). Aice

went on to note that such a holding was in accord with the United States Supreme Court’s

opinion in Pennsylvania v. Finley, 481 US. 551, 107 S.Ct. 1990 (1987) (there is no
constitutional right to counsel for collateral review of a conviction). Therefore, Applicant’s
contention that Martinez allows him to bring this untimely and successive state PCR application
is misguided and erroneous. See Kelly v. State, App. Case No. 2013-001079 (S.C. Supreme
Court filed June 20, 2013).

VL
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The Respondent denies each allegation that is not expressly admitted, qualified or

explained.
WHEREFORE, Respondent moves to summarily dismiss the application because it is

successive to the Applicant’s prior PCR action and was filed after the statute of limitations had

expired.

Respecttully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

J. RUTLEDGE JOHNSON
Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211

By: : /

Attdrn(e(jr th{R'espo-nden

G(})lumbla South Carolina
Ll )/ , 2013
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Honoranl

W

Lavid
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Tamilzon
lerk of

. County
P.D. Eo

York, S£.C. 29745

RE:

January /
Tarry “ilmorea .
{

: 2013-Cce -4

o=-2157
Trar Clerk Hamilton:
Enclosz? pleas> find two (2) original responses from Applicanct
as to why the 3tate's conditional ordar should
an: a motion £or summary
n>  genuina

juidga2mant on
issues

become final
all procecdings as there is
of material Zfact pra2sentad as o why
condiitional order shoulld not bacoms final. Ploase file on2 into
the record of this Court assign it a cas2 numbar and of course
clock stamp wmy copy and return it 2o me for my records.
Thanx you Zor your valuabls time and kind aztention in this
matter.
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STATE OF 30UT
COMTY OF YORK

jay]
i

CAROLIIA 'LED-RECENEDIN THE COURT OF COMMON PLEAS
SIYIEENTH = UDICIAL CIRCUIT
014 Jan 17 Py : L

36
DAy

—
——

Terry M. Vilmore, CCDf““ﬂLTON C/A NO.: 2013-Cp-46-2157

n
T

(1)

)

7

Applicant, YORK .Cé(]hf%ﬂgssc

APPLICANT 'S RESPONSE T¢

0
2 oL South Carolina, CONDITIONAL CORDER ¢HVY IT
Re2spondant. SHOULD NOT BECOME FINAL

i

This matter comes before this Court by way of Applicant's
1

el AP

REASOMS wWHY COHDITIOMAL ORDER SHOULD NOT RECOME FINAL:

Applicant  filz21 his post-convic-ion reliof 2.
within the one (1) yesar specifiaz) egquirement Zrom time 1in
which he discovered i, pursaant Lo 5.C. Code  Ann.

§1.7-27—45(@)L§’>

Applicant has includ2? thz Ztate of South Carolina in the

Ca
Supramz  Courz, with the date 92/15/132. 3e2 2xhibit 2]

avilencing by the Clark of <Zourt's Silina that he Siled
o

sunsaguent PCR a month later. The case was made Xnown to

Applicant and sen:t through institutiosnal mail copizd off the

P

WWwW.sccourts.ory website, name? on writ of certiorari mercvy
a3
verdict (paj2 iég

IS

ped
]
—

plicant 4id not knowingly, and freely walve his 12¢nh

3
amandmant constitutional Sta-2 and rFeleral statutory right to
have all his issuas [timely] raised, pressrvad for the record
and  adijullcated in hiz prior PCR original supplemental
amanded complain:.

from payge 1 ol 8 throughout tha 3raze's conditional oriler
of dismissal, it only advizes this tonorable Court of ths

procedural history of Applicant's Driov pleadings,



o~

i~

i

o0

~J

~

2xhaustions and [only]l in a conclusory maztar argues che
facts, law ani assartions that  provides this Court
jurisdiction to h2ar his marit2d issues

The conditional order szhoulld not becomz2 final bacau
2028 not include Odom w. State; Austine v. State, 205 g .C.

453, 402 35.8.24 395 (1291), cxteni2d in Wilszon, 243 S.C

2 215
has beaen a long standing practice
4 b

Dy our esteamed Zrate Supceme Court, that the remedy to

corract unjust state cSreated heinderances to 1/3 Applican:
raises issue which should or.zould have b2an raisa2d pursuant

£ 5.7. Code Ann. 17-27-20 i3 %o filz2 a sub: !

McCoy wv. Ztate, 491 5.0. 363, 737 5.L£.2d 523 (5.C. 2013).
at2 1s asking %his Court to allow conditional order to

secomz Tinal in violation ol a bench mark ruling in McCoy .

The lower court ruled ajzainst a

4]

(R Y

uccessive untimsiy PCR  and

ori=r that Mcfoy Iailed to prove a newly Jiscover

)

vide

(D
(o))
v

e

..

{

n
claiwm which was diszovera2d afZer tha limitation - . T¢

ld

g

n

0]

@

-

ochr
ourt reverse2d appliczant's newly discovered evidence
a3 a vesult of tZhe mercy verdizct 1s that he was denied nis
14th ame2ndment constitutional right to havz the benefic of

the mercy verdict which the jury could have reguestad

Q)

minimum 2f fiva (3 vears, 1inst2al of 1ifa sentence at -he

time applicant went o trial the mercy statuts was still on
the wooks.

In McZoy, when th2 State fZitez a wmobion to dismiss
applicant's PCR, stating successiveness or failure LD state a
claim or chat it wasn't [timely] ganuin2 izsues 97 mater i:
Tacts 2x3lsts as t> whather applicant Wilmors claims or
Darred by limitations.

It waz filed in on: year of discovering tha mzarcy verdict

o~

- 3.0, Coda \7-27-45(c) providas

[ON

case as avidenca 1n racor

that 1£ a PCR applicant Likz Yitmore I

2 G5

raguir2 vacating of his conviziion or sentanca, a:

U

plicant may

ile a PCR applicant [wizhin] one vear after rthe 3Jiscovered

darte of actual discovary, applicant could nolt have raise

1951
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(10) Recaus2 no evidantiary hearing was held, in McCoy th
n

P

W

-~
-
lzadings undezr Chubb v. Stace, 303 2.C. 323, 401 S.E.24 15%

thzge issu2s in original order of PCR becauss they were not

Known. S.C. Code 17-27-90.

%]
(@]

Thus, applicant moves pursuant to . Cocde Ann.
$17-27-70(c) for summary julgement on the after discovered
evidence doctrine, pursuant to S.C. Code section 17-27-45(¢c)
Cdom, Austine, Wilson as there 1is no genuine issuss of

material facts

nd applicant is 2ntitled to judgement as a
le

an n
5.C. Ru 50 section %-2, and th2 appointmen: of

matth

©
~

O

e

]
[¢4]

zounsel on th

W

newly discovesred assartions arguments,
exhibits, affidavits and authorites =o include cas2 law in

supoort th=re oi. Se2 exhibit #1l.

Suprem2 Court rul=2d on nawly Jdiscovered =z2vidence
cha vecord. Thiz PCR Zourt must assume “acts praseni by

applicant are true and view facts in light most favorable to

applicant, Leawon wv. Stats, 335 Z.C. 452, 511 5.2.23 494
(2005). Apllicant has alleged facts which has estcablished an

ception to the conditional rule of order b»acoming final.

.C. Code Ann. 17-27-20. tHence, a question of fa

[#]
(T
-
0

a hzaring, Delaney v.
5.C. 555, 556, 2323 s5.E£.24 572 (1277), empdhasis in

original. As to the rlme‘yn¢55 'ssue this Court must not

r—-—-'\-r-'
~y—
I
to
~J
|
N
3}
—~
Q1
~

misconstrue section 17-25-45 (\), discovery rule
with limitation (doctrinzs) applicant argues he 2id not
discovery the now claims until October 15, 2013, being
numerous reasons why conditional order shoull not become

final and why suwmmary judgement should be granted to

applicant under tha one vy2ar limitation on discoveary
~-27-45(c) genuina issuss o0°f material Ffacts exsist under

17-27-90 which allows applicant a full bite of the appl>
e of the State's only argument that h2 has had prior
PCRs. Cdom, 337 5.C. at 201, 523 3.2.24 at 75

~ @ i e LA

e is 3o motioned IZor summary Ludgement pule 3£ on

{1291) failure of couns2l to adeguantly timely railss these issues

was highly prejudicial Ifor briefing on Appellate review.



The Honorabdble David Hamilton
Clerk of Cocurt, York Counuy
P.3. Box 542

York, 3.C. 29745

CERTIFICATE OF SERVICE

1, Terry ¥ilmore, hereby cer:Zify that on January . 2014, 1
2laced my response to State's conditional order of dismissal, as
to why it should not become final upon the following partias: (1)

York County Clerk of Court's Office, David Hamilton (Clerk)/ ».0.

Box £4%/ York, S.T. 22745:; and (2) Attorney Ruthladge Johnson/
P.2. Rox 11542/ columwbia, S5.C. 29211, ‘through Perry C.1.

tail-room stati. Madion for 5ummmat/ UASC—"“U“'\' ow th e

dNendivs S uuu 4 % §.C\ DR (T-072 72 Zif Plense allaol
Was 4o 50 \u ks NPTV Sev e Yy \ 1550en
B%QQ,(‘\U\A 559_, 13@“ b ‘\'N& ‘\"N\D K‘L%«\-(L

STORN AND ZUBSCRIBED TC bha2fore ma '3 /W/MM
This l} day of ;Samm . 2014 T

Motary: L gmg AQ CMM

My Commission Expires
September 23, 2023

™~
=2 .
«
XS E O
JAN 1 3 2014 oS 5
O T | e
= Y> M
RGQ.I. MAILROOM LreX —o Q
— ™
“ - _<mr"" = —
- m-—-{ - <
(_w) S S0m
- w O
(o)



Y ML)?-[%D'—: / Page 5 of 6

counsel was not ineffective. The charges which were nol prossed prior to the first trial were
not properly brought on retrial. Accordingly, Petitioner's convictions for the two counts of

armed robbery, assault and battery with intent to kill, and use of a motor vehicle without the
owner's consent are REVERSED.

Il. Mercy

Petitioner argues counsel was ineffective in failing to appeal to the jury for mercy. We agree.

- N =
Petitioner was tried under the previous burglary scheme. immons v, fe, 331 S.C.

333, 503 S.E.2d 164 (1998) (discussing the former burglary statute, S.C. Code Ann. § 16-
11-311 (Supp. 1997), and the impact of improper remarks by the solicitor regarding the
mercy issue). Under the old statute icti

S AMSEN

3 \

urglary with endation for
%% mercy canied a mandatary lfe senience, whie buzglany st s seemin s edton &
% 3 QQM"L@M&JM.&.&MFS in prison. Petitioner's counsel admitted at the PCR hearing
<&, that he simply forgat ta argue for a recommendation of mercy to the jury. He testified it was_
277 nota tacti isi avoid arguing for mercy, rather,_he "didn't think about it" until _
several days later when he "was sitting in [Ris[ office and .. realized [he] did not argue for

’S mercy.' The-PCR court found counsel was deficient in failing to argue for a mercy

De{-';caew\_\ LN;L(;gD e BN @30eNdin ) /"‘)Q“Mg@'b}-,

-  recommendation-In fact the Siate, in their brief to this Court, does not seem to contest
-4 counsel was deficient. Thm@mm.amwgm%mm@u&cew
(Q’ error. We find counsel was deficient, and Petitioner suffered prejudice.

The PCR court found Petitioner was not prejudiced by counsel's failure to argue for mercy.
The court found Petitioner's other sentences totaled 45 active years, thus making counsel's
error non-prejudicial. The PCR court stated, " a letter to trial counsel from the Department of
Probation, Parole, and Pardon Services, evinces that the remaining sentences, particularly
the twenty- five year sentence for armed robbery, will move [petitioner's] parole eligibility
date back further than when he merely had a life sentence for burglary. Therefore,
[petitioner] has not been prejudiced by [counsel's] error, because even if he had received the

minimum possible sentence on the burglary charge (five years), he still would not have been
eligible for parole any sooner."

As stated above, Petitioner should only have been tried for the burglary charge. Therefore,
he should not have had additional "active years" to serve, pushing his parole eligibility back
beyond what it would have been for a single burglary charge. Without these additional years,

then, according to the PCR judge's reasoning, Petitioner was clearly prejudiced by counsel's
failure to argue for mercy. Regardless, Petiti is entj i

[ ubb v. State,
303 S.C. 395 4 .2d 159 (1991). Under Chubb, failure to argue mercy is per se
prejudicial.

Accordingly, we REVERSE the PCR court's finding that Petitioner was not prejudiced by his
counsel's failure to argue for a mercy recommendation and REMAND for a new trial.

CONCLUSION

Based on the forgoing, we find Petitioner's convictions for armed robbery, assault and
battery with intent to kill, and use of a motor vehicle without the owner's consent were not
properly brought by the solicitor. Accordingly, they are REVERSED. We further find
Petitioner was prejudiced by counsel's failure to argue for mercy on the burglary charge.

http://'www.sccourts.org/opinions/htmlfiles/ SC/25427 htm I/15/

i~

<.



Wilmore, #217739

Q-1-a 211

Terry M.

Perry C.I.
430 Oaklawn Road

Pelzer, S.C. 29669

March [9_, 2014
/T/C)IIJ/)ZAJ”)/P ,Lf& ﬂ/fnl% ,50415‘

The Honorable David Hamilton
i /
(T8-S Vol Ky,

Clerk of Court, York County
/ ,
YORKS.CL 99745

P.O. Box 649

York, S.C. 29745
RE: Rule 59(e) Motion to Alter or Amend Judgement, Appointing
Counsel
C/A No.: 2013-CP-46-3157
S
=
= ~
=
G
Dear Mr. Hamilton: i
o D
.
=R N R
& abdve

You will find enclosed two copies, one original in “h

entitled matter. Please clock file the original and forwaé@ me a
order rescinding the

copy for my records, motion to reconsider,
final order of dismissal and appointment of attorney, Rule 59(e)

altering or amending judgement. Thank you for your time and kind

attention in this matter.

Sincerely,

Terry M. Wilmore

47



STATE OF SOUTH CAROLINA
COUNTY OF YORK

IN THE CCURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

Terry M. Wilmore, C/A NO.: 2013-CP-46-3157
Applicant,

MOTION TO RECONSIDER ORDER

RESCINDING THE FINAL ORDER

State of South Carolina, OF DISMISSAL AND APPOINTMENT

Respondent. OF ATTORNEY

The Applicant 1is presently confined in the South Carolina

Department of Corrections pursuant to indictment (1994-46-1359).

On February 7, 1995, Applicant was tried by jury in York County

and was found guilty of murder. He was sentenced by the Honorable

J. Durham Cole to life for murder and five years (concurrent) for
weapon charge. A timely appeal was filed and the conviction was

atffirmed. State wv. Wilmore, Op. No. 96-MO-204 (S.C. Ct. filed
August 21, 19906).

Applicant filed an PCR on June 5, 1997. The State made its
return on January 7, 1998. By order dated June 11, 1999, Judge

Hayes denied and dismissed Applicant's PCR.

PCR attorney Allen Bullard, esqguire, failed to ;gai

ety
issues and preserve them for appellate review. PN

ey
PCR attorney failed to adeguately advise Applicant pﬁQ@%il

-

T

APPOINTMENT OF COUNSEL S

8¢ 2| Hdé? HVH:}"H[]Z
10k i

Applicants PCR should not be summarily dismissed just because

its his second application. The rule is to appoint counsel after

State's return. See S.C. Code Ann. §17-27-60,

also see Rule
71.1(3) SCRCP. '



ARGUMENT

Although successive PCR applications are [disfavored] they are
not [prohibited]. williams v. Ozmint, 380 sS.C. 473, 477, 671
S.E.2d 600, 602 (2008) (emphasis added).

REQUEST FOR HEARING

Applicant alleges that his [first PCR] counsel [failed] to
file a motion pursuant to Rule 59(e), SCRCP. First PCR counsel
then appealed the denial of PCR. In the appeal of Applicant's
first, first PCR counsel filed a Johnson petition.

Applicant asserts that had it not been for [first PCR
counsel's] erronous decision in not filing a 59(e) the result of
the [PCR appeal] would have been different.

Counsel's failure to file a 59(e) acts as a procedural bar to
preclude the Appellate Court from reviewing the issues now raised
for appellate review. It is incumbent upon a party in any PCR

action to file a Rule 59(e) motion in the event the PCR Court

rn

ails to make specific finding of facts and conclusions of law
regaraing the issues, claims, and assertions now raised. (Citing

Marlar v. State, 375 S.C. 407, 653 S.E.2d 266 (2007)).

In the application Applicant argues that [first]PCR counsel's
decision not to file a Rule 59(e) barred him from having his now
raised facts from being heard on appeal. Essentially, Applicant
is claiming that first PCR counsel's ineffectiveness [robbed] him
of his [one fair] bite at the [apple].
part based upon state law. Odom, Austine, and Wilson, 348 s.cC.
215, 559 S.E.2d 581 (2002) exclusively allows Applicant to seek
[belated] appellate review of these PCR claims, when Applicant
was prejudicially not properly advised of his right to appeal all
the now raised issues similarly. Counsel in first PCR failure to
file a 5%(e) denied Applicant complete access to the Appellate

Court process. See Wilson, 3upra.

g



Y

Therefore, Applicant should be afforded a hearing and

appointment of counsel for this claim.

The State failed to 1include the Odom, Austine, and Wilson

remedy 1n your final order of summary dismissal. Also summary

judgement motion filed properly and controlling case McCoy wv.
State, (2013).

Please rule according to findings of facts and conclusions of

law on each claim, arguments, issues and case law in support of
the Applicant's PCR.

CONCLUSION

Based upon the foregoing, Applicant respectfully request that
this Honorable Court reconsider its order of dismissal, altering

amending judgement and appoint counsel for him at an evidentiary

hearing.

Respectfully Submitted,

Terry M. Wilmore



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YCRK
Terry M. wWilmore, C/A NO.: 2013-CP-46-3157

Applicant,

State of South Carolina.,

Respondent. PROOF OF SERVICE

31929
I, Terry M. Wilmore, hereby declare that on this day I have
served a Motion to Reconsider Order Rescinding The Final Order of

upon the following

and_ _Appointment of Attorney,
York County Clerk of Court/ P.O. Box
Judge/ 1675-1J

Dismissal
Parties: 1) David Hamilton,
29745; 2) Honorable Lee Alford,
29745, by and through Perry Correctional

649/ York, S.C.

York Hwy./ York, S.C.
Institution's Legal Mail System.

SUBSCRIBED AND SWORN TO before me
3 /: 7"
This _E&_ day of IqufCL\ ' Zgﬂ}i_ Terry M. Wilmore

— ~
Notary:_\QUYYV(RA (mme,@/\
My Commission Expires
September 25, 2023

Expire:

sd-034

TR WO %
o)

Aidd

U4
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STATE OF SOUTE CAROLI1INA
CQoUNTY OF YORK

Terry M. Wilmore. $217739,
applicamt,

state of South carolina.

Respondent -

Now comes the Kpplicant
reconsideration of his 59(e) Alte

Applicant‘s 59(e) motion was m
filed March 26, 2014. Therefore

order of dismissal on March 7.

IN THE COURT OF COMMON PLEAS
SKX?EENTH JUDICIAL CIRCUIT

C/A NO.: 2013—CP—46—3157

MOTION FOR RECONSIDERATION
ON 5%(e) TO ALTER OR RAMEND
JUDGEMENT

the above matter forxr

r or Amend Judgement -
ailed on March 19, 2014, and
Applicant received his final

2014 that was signed DY the

Honorable Judge Alforda on February /. 2014. However. the order

was filed by the Clerk of Court on

received the order on march 7.

March 3, 2014 and Applicant
Therefore. Applicant should

pe gramted reconsideration on his 59(e) motiom O Alter or Amend

Judgement, because Applicant's motiom would not have been past

his deadline.

/Wﬂ/lc /A/,L%M

/azﬁ/ Al Wilnore



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

THE SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK

2013-CP-46-3157

Terry M. Wilmore, #217739
Applicant,
ORDER

Vs.

State of South Carolina,

R SV S N S N S e

Respondent. )
)

This matter comes before the Court pursuant to a Rule 59(e) Motion to Alter or
Amend Judgment. The Applicant requests that the court Alter its Final Order of Dismissal
dated February 7, 2014. Under the rules of procedure, a Motion to Alter or Amend
Judgment must be made within ten days after a final order is issued. In this‘instance, the
Applicant filed his Motion past the deadline. In addition, this Motion to Alter or Amend is
without merit. Therefore, the court declines to Alter or Amend its previous Order dated
February 7, 2014.

IT IS SO ORDERED.

York, S. C.

esident Judge
March 28, 2014 of the Sixteenth Judicial Circuit



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
OF THE SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YORK
2013-CP-46-3157

)
)
)
)
. )
Terry M. Wilmore, #217739 ) o
) — s
Applicant, ) ORDER S5 = =
) __“_?(_)< I
R e - o
Vs. ) g’ﬁi ! :
) $‘°PM5“ =
State of South Carolina. ) o= P
) S e =
(924 > .0 ;‘ﬁ
Respondent. ) & ro .
) XS

This matter is before the Court on Motion of Terry M. Wilmore to Reconsider the Order
of this Court denying his Motion for Reconsideration of the Order of the Court dismissing his
PCR Application. The Motion to Reconsider the Order, dated March 28, 2014, is hereby denied.

The Final Order of Dismissal was dated February 7, 2014. The Order was filed on
March 3, 2014 and Applicant asserts that he received it on March 7, 2014. He did not mail his
Motion to Reconsider until March 19, 2014 and it was not received until March 26, 2014. More

than ten (10) days passed before his motion was even put in the mail according to him. It was

not received until March 26, 2014, a week later.

The Motion was not timely made and is without merit in any event. The Motion to

Reconsider the Order Denying the 59(e) Motion to Reconsider is therefore denied.

IT IS SO ORDERED.

—— '

York, S.C. 7
S. Alford

April 23, 2014 ,
for the Sixteenth Judicial Circuit



Terry M. Wilmore, #217739
Perry C.1. 0-1-A 211
430 Oaklawn Road
Pelzer, S.C. 29669
May 27, 2014
Honorable Daniel Shearouse, Clerk
Clerk'"s Office
P.O. Box 11330

Columbia, S.C. 29211 RECEIVED
JUN.0 2 7010

RE: Notice of Appeal

Dear Mr. Shearouse:

Please find enclosed one original Notice of Appeal alone with
the Orders of the Honorable Lee S. Alford and Appellant's
Objection and Motions that was filed with the Circuit Court, in
the Court of Common Pleas. Please file this with vyvour office.

Thank you for your time in this matter.

Sincerely,

_Lgﬁ_w_gb&

Te - Wilmore
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