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STATEMENT OF QUESTIONS ON APPEAL

DID THE MOTION COURT ERR IN USING THE “SOUND DISCRETION OF THE
‘ -REVIEWING JUDGE” AS ITS STANDARD OF REVIEW FOR A RULE 60(b)(4)
' "MOTION'7 ' :

E DID THE MOTION COURT ERR IN ITS FAILURE TO DETERMINE THAT THE
‘TRIAL COURT S FINDING FOR THE DEFENDANT (RESPONDENT) VIOLATED
'5_THE PLAINTIFF S, (APPELLANT’S) DUE PROCESS RIGHTS TO'A FAIL TRIAL,
| --'ZBECAUSE THE RECORD SHOWS THAT ALL THE SUBSTANTIAL EVIDENCE

© "PRESENTED AT TRIAL, SUPPORTED AFINDING FOR THE PLAINTIFF

i ~_;:(APPELLANT)?

'AI'EII,:"'DID THE MOTION COURT ERR IN ITs. FAILURE TO DETERMINE THAT THE
TRIAL: COURT S ORDER OF JUDGMENT WAS AVOID JUDGMENT BECAUSE .

- IT IS BASED ON. CLEARLY ERRONEOUS SUPPOSITIONS THAT ARE NOT

' FOUND AS PART OF THE TRIAL RECORD’?



Jan 3 '08

STATEMENT 'oi'-'.f:TFrE 'CASE

Appellant (Plalntrff) Yates filed . surt (Case No. 08 CP-40 0009)
challengrng the Estate. of Alvrn Yates Respondent (Defendant) claim

'__agarnst his and his deceased cousrns (AIvrn Yates) Partnershrps

:'property Colearnt (R pp 186 190)

Jul 13 ‘09 . A non-Jury trral was held | in Crrcurt Court before Crrcurt Court Judge J.

Oct 26,’09

‘Mrchelle Chrlds on July 13 2009 Tnal Transcnpt (R. Pp. 52- 121)

Judge Chrlds rssued her October 26 2009 Order of Judgment

. denyrng the exrstence of any partnershrp between Appellant (Plarntrff)

Nov30,09

Mar10,10

Yates and hrs cousrn Alvrn Yates Appellant (Plarntrff) Yates was
served wrth a copy of the Order on November 2, 2009 (R.pp. 35-47)
Appellant (Plarntrff) Yates fled hrs “Motron to Reconsrder” and

.%“Memorandum in ‘Support of - Plarntrff’s Motron to Reconsrder on
-November30 2009 T ﬁ-. o S

Judge Chrlds |ssued her March 10, 2010 Order denyrng Appellant

: (Plarntrff) Yates’ Motron for. Reconsrderatron The Motron was denred ‘

- on grounds that the Motron was not fi Ied wrthrn 10 days after recerpt of

Marl5,"_«10

thrs Court s October 26, 2009 Order of Judgment
Appellant (Plarntlff) Yates ﬁled hlS Notrce of Appeal with- the SC Court

- of Appeals for a revrew of Judge Chrlds October 26, 2009, Order of
) Judgment denyrng the exrstence of Appellant (Plarntrff) Yates'

' Partnershrp wrth his cousin, Alvrn Yates

 Mar 29,10

Apr28,10

Respondent _(Defendant), the Estate. of Alvin Yates: filed its Motion to
Dismiss Appellant '(Rlaintiff)'Yates’ Appeal of Judge Childs’ October

26, 2009, Order of Judgment',"denying the existence of Appellant 7 '

(Plaintiff) Yates’ Partnership with his cousin, Alvin Yates.

The SC Court of Appeals issued its Order “Granting” the
Respondent’s,-March 29, 2010, Motion to Dismiss Appellant (Plaintiff)
Yates’ Appeal of Judge Childs’ October 26, 2009, Order of Judgment.
The March 15, 2010 Appeal‘was Dismissed because the March 15,

2010, filing date was too late to file, because Plaintiff Yates’ Motion to
4



Reconsrder was flled late and therefore dld not stay the trme for fi Ilng
Appellant (Plalntlff)Yates Notrce of Appeal

Dec 15 11 Appellant (Plarntrff) Yates f led hrs Rule 60(b) Motron for Rellef from
Judge Chllds October 26 2009 Order of Judgment (R pp. 32 34) '

Mar 9 “12 Appellant (Plalntrff) Yates flled hIS Memorandum in Support of hlS Rule_-_:

60(b) Motlon for Relref from Judge Ch|lds Order of Judgment‘

Memorandum (R pp 20- 31) o _ 7

Mar 9 “12 Appellant (Plarntrff) Yates Rule 60(b) Motron for Relref from Judge't

. .-;Chl|dS October 26 2009 Order of Judgment was heard by Clrcurt_

":Court Judge Alllson Renee Lee on March 9,2012:" :

Jun '7_',_ “12- Judge Lee |ssued her June e 2012 Order denylng Appellant. a
- (Plarntlff) Yates Motron for Relref from Judge ChlldS October 26 2009 B |
‘Order of Judgment Appellant (Plalntn"f) Yates was served Judge Lee s_ |
: June 7 2012 Order on June 14 2012. Order(R pp. 14- -19) '_
Jun 22 “12 Appellant (Plalntrff) Yates fi Ied his Motron to Amend Judge Lee S June
R 7 2012 Order based on grounds of, Hearlng Court’ S error in ltS; ‘
:"'-'standard of revrew for detenmnlng the Hearlng Courts f ndrng for:. :
.Zdenral of Appellant (Plalntlff’s) December 15, 2011, Motlon to Set-
' -'asnde Judge ChlldS October 26 2009 Order of- Judgment (R pp 6-13)
Jun 27 “12 Judge Lee |ssued her June 27 2012 Order denylng Appellant
(Plalntlff) Yates June 22 2012 Motion to Amend. Order(R p 5) ‘
July 26 “12- Appellant (Plalntlff) Yates fled hIS Notrce of Appeal wrth the SC Court
of Appeals on July 26, 2012 C '
Dec 28, “12 After recelpt of transcript of non Jury trial and recelpt of two (2) Orders
of this Court_grantlng enlargements of time for filing Appellant's Initial
Brief and designation of matter, this Appellant herewith files his Initial
‘Brief and designation of matter, on December 28, 2012.



ARGUMENT NO -

' THE MOTION COURT ERRED IN USING THE “SOUND DISCRETION OF THE
» REVIEWING JUDGE” AS ITS STANDARD OF REVIEW FOR A RULE 60(b)(4)'
bMOﬂON LT %;:;;yg;_, o
" As properly stated |n the “Standard of Revrew paragraph of Judge Lee s.

Motron Courts Order ‘of June 7 2012 in order for a Judgment to be vord under

Rule’ 60(b)(4) it must be one that from |ts rnceptron is a complete nuIIrty and is

Iwrthout IegaI effect In relevant part vord Judgments are judgments rendered by

' courts whrch faIIed to provrde proper due process From Judge Lees Order of-
June 7, 2012 A I o

Rule 60(b) SCRCP requrres the movrng party to show one of the frve

enumerated reasons before the court may grant relief. from an order Patterson V.
| McNerII & Assocrates Inc 312 S C. 471 472 441 S E. 2d 328 329 n.2 (Ct App
-2005) A Motron for Relref from an Order rs appropnate pursuant to Rule 60(b)(4)

. SCRCP where a’ party shows “the judgment rs vord ' Tn- County lce and Fuel V.
_Palmetto Ice Co '303S.C. 237 242 399 S E 2d 779, 782. ( 1 990) In order fora

judgment to be void under Rule 60(b)(4) it must be one that "from rts rnceptron

is a complete nulllty and rs wrthout Iegal effect i Unrversal Benef ts.’ Inc. V.
McKrnney, 349 SC 179, 183, 561 SE 2d 659 661 (CtApp 2002) In: re/evant

part vord judgments are judgments rendered by courts whrch farled to provrde

proper due process . .. " 1d. Order(R p. 16 ‘ﬂ 2)
However Judge Lee was mrstaken when she determrned that the proper
“standard of revrew in decrdrng whether to grant or deny a Rule 60(b(4)) ,motron

lies within the sound discretion of the rev_iewing judge.” (R.p.16.1.2) In her June 7,

2012, Order she inappropriately cited Perry v. Heirs at Law of Gadsden, 357 S.C.
42, case law for a Rule 60(b)(3) Motion as a justification: of her standard of review
for this Appellant's (Plaintiff's) Rule 60(b)(4) Motion. Order (R:p.16.1].2)_‘ In her

June 27, 2012, Order she inappropriately cited Tobias v. Rice, 379 S.C. 357, case
g




Iaw for a Rule 60(b)(1) Motlon as’ a justlf catlon of her standard of revrew for thls |
Appellant s (Plalntlff’s) Rule 60(b)(4) Motlon Order(R p. 5)

Although some of the flve enumerated reasons for the court to grant relref
: _‘_.under Rule 60(b) could properly be determrned wrthln the sound drscretlon of the ;
_revlevlnng judge rellef under Rule 60(b)(4) is properly revrewed din_o_\g
a . Followmg a bench trlal the rewewmg (Motlon Court) judge reV|ews the trial
"courts legal determmatlons de novo and lts factual fi ndrngs for clear error
i'Furthermore rewewmg court revrews de novo a trlal courts rulrng upon a Rule_‘
-60(b)(4) motron to set—asrde a Judgment as vord because the questlon of the

' valrdlty of a judgment is a Iegal one (Lexns 9808 & 7886) Court revrews de novo '

a rul|ng on a request for rellef under Rule 60(b)(4) Carter Ve Fenner 136 F.3d .

V1OOO 1005 (5th Clrcmt 1988) Also relevant is; Rutherfordv Rutherford 307S C
"j:-:,i199 414SE2d 157 (1992) | |
| Judge Lee the motlon court judge was compelled to vacate the October 26
2009 judgment agarnst the Appellant (Plalntlff) because a de novo revrew of the
tnal record would have conf rmed the tnal judge s fallure to consrder the

substantlal2 ewdence" PIa/ntlff’s Exh/b/ts (R pp122 181) for the Appellant-

(Plarntlff) was a V|olat|on of the Appellants (Plalntlff’s) constltutlonal nght to due
process and the rlght to a fair trial. A judgment taken in V|olat|on of a Plarntlff’s
constitutional nghts afforded hrm by the Flfth and Fourteenth amendments of the
U.sS. Constltutlon, is a void judgment; A void judgment is a _Iegal nulllty and a

court considering a motion to vacate has no discretion in determining whether it

1. De Novo. The court gives no deference to the lower court’s decision and applies the same standard as the
district court. Whatley v. CNA Ins. Co., 189 F.3d 1310, 1313 (11th Cir. 1999).

2. Substantial Evidence. Substantial evidence is “more than a mere scintilla. It means such relevant evidence
as a reasonable mind might accept as adequate to support a conclusion.” Richardson v. Perales, 402 U.S.
389, 401 (1971). ’ ’
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should be set asrde " J. Moore Moore s Federal Practrce para. 60. 25[2] at 301 (2d

' ed 1973) The lssue of whether the Plarntrff was denred due process mvolves a

constltutronal questron of Iaw that Judge Lee should have revrewed de novo In re

»CenterWhoIesaIe Inc 759 de 14' ‘

V1445-’(9th Cir. 1985)

: ln Amencan Federal Court systems . "de novo can also refer toa Standard

of revrew for courts of appeal Sometlmes partrcularly potent |ssues are brought.
*",:before an appeals court such as a constrtutronal determrnatron made by a Iower» _

'.court or summary Judgment granted by a Iower court When thrs sort of |ssue is

”Oon appeal the court of appeals erI revuew the Iower court decrsron "de novo" or

__ from the beglnnrng In thls process the panel of judges for the court of appeals

erI revrew the Iower court's reasonrng and fact-f ndrng from the begrnnrng, based

' -_‘ |n the tnal record Thls is'a hlgh Ievel of scrutlny that is more Ilkely to result |n

reversal or remand of an |ssue

We revrew the demal of a Rule 60(b)(4) motron de novo See Burke v Sm/th

252 F 3d 1260 1263 (11th Cir. 2001) We can aﬁ"rm on. any ground supported by

- the record See 28 U S C § 2111 Coll/ns V. Seaboard Coastlme R. R Co 681
F 2d 1333 1335 (11th Cir. 1982) . |
In Iaw the expressron trial de novo means a "new trial" by a drfferent trrbunal

(de novo is .a Latrn expressron meamng "afresh", “anew", "beglnnrng_agaln .

hence the literal '"r_n'eaning "new trial"). A trial de novo is usually Ordered by an -

appellate court when the"original trial failed to make a determination in a :manner

dictated by law.



ARGUMENT NO 2

THE MOTION COURT ERRED IN ITS FAILURE TO DETERMINE THAT THE
TRIAL COURT S. FINDING EOR THE RESPONDENT (DEFENDANT) VIOLATED
_THE APPELLANT’S (PLAINTIFF S) DUE PROCESS RIGHTS TO A FAIR TRIAL
BECAUSE THE RECORD SHOWS THAT THE SUBSTANTIAL EVIIENCE
'PRESENTED BY THE APPELLANT (PLAINTIFF) AT TRIAL DEMANDED A '
- FINDING FOR THE APPELLANT (PLAINTIFF) a R

At tr|aI AppeIIant (Plalntlff) Yates gave in- court testlmony, offered aft' daV|t '.; :
testlmony exhlblts and mtroduced document exhlblts and case Iaw exhlblts |nto'-
: ewdence Tnal Exh/blts (R pp 122 181) AII of th|s ewdence was left uncontested

: ,__m '-th t?Z{the Respondent (Defendant) dld not offer a defense Tnal Transcnpt"

:I_(R p 114 Ilnes 7- 15) (emphaS|s added)
| Wlthout objectlon by the Respondent (Defendant) the AppeIIant (Plalntlff)
I:lntroduced fi fteen (15) exhlblts |nto ewdence each exhlblt lncluded partnershlp
documents partnershlp case Iaw and aﬁ" davnt testlmony by Appellant (Plalntlff)
Larry A Yates. Each exh|b|t conflrmed- the eX|stence of a partnershlp between
Larry Yates and Alvm Yates. Trial Exhibits (R pp. 122 181) o |
AppeIIants (Plalntlff’s) Exh|b|t # 1 (R.pp. 122 124) was the “Pro;ect
Partnership Agreement”v dated July 5, 2003_, and executed by Larry Yat_es and
Alvin Yates, setting forth their agreements regarding the construction of a modular
building system home on a lot of land located at 400 Grover Wilson Road in
Blythewood, South Carolina.

Appellant (Plaintiff), Larry Yates’ testimony concerning Exhibit # 1 was as

follows: “I am familiar with the facts and circumstances involving the Partnership

9



that exrsted between partners Lany A Yates and Alvin Yates and wrth the
fi nancrng and construction of the partnersh/p property /ocated at 400 Grover
erson Road /n Blythewood South Carolrna a- picture (R. p 177) of WhICh is
shown on the cover sheet of this document as rt was in 2007) and / hereby certify
that the copy of the “Pro;ect Partnershrp Agreement” under whrch the home was
constructed as evrdenced herem as Exhrblt 1 is a true copy of the Partnershrp
'Agreement that was entered into. on July 5 2003 between Alvrn Yates and Larry
A Yates ' ’

Some of the specrf cs of thls Partnershlp Agreement mcluded
1. Plans to purchase a4 Br/ 3-1/2 Bath modular burld/ng systems home from
: S/gnature Burldlng Systems Inc. Iocated in. St George SC ‘ ‘
2. P/ans to construct the home ona pen'nanent bnck foundatlon on a Iot of land
' located rn N. E R/chland County at 400 Grover erson Road in Blythewood SC.-
3. Plans to pay approxrmately $79, 000 for the pre- fabncated home lnclud/ng
dellvery for the house and garage packages and dry-rn set for the house
4: Plans for obtarnlng fi nancrng for the purchase of the home and payment of aII :
.necessary on- srte matenal equrpment and labor to complete the home for
' 'occupancy ' | |
5. Plans for the marketrng and sale of the completed home oo
6. Plans for partner Larry Yates to keep and report a full and accurate accountrng |
of all prOJect expendrtures ' '
7 Plans for-the proceeds of the sale of the property to first be applred to the
payment of the partnership debt and Iastly to - the payment of prof jts to the ,'
partners.” Trial Transcnpt (R.p.65.Ln15-p. 66. Ln23)

3 Partnersh1p laws for the State of South Carolina, prov1de in part that, “[w]here partles to a contract, by

their acts, conduct, or agreement show that they intend to combine their property, labor, skill and experience,
or some of such elements on one side and some on_the other, to carry on, as principals or co-owners, a
common business, trade, or venture as a commercial enterprise, and to share, either expressly or by
implication, the profits and losses or expenses that may be incurred,’ there is a partnership.” (Stephens \A
Stephens 50 S.E.2™ 577,213 S.C. 525)

Also “[w]here partles to a contract, by their acts, conduct, or agreement show that they intend to combme
their property, labor, skill and experience, or some of such elements on one side and some on the other, to
carry on, as principals or co-owners, a common business, trade, or venture as a commercial enterprise, and to
share, either expressly or by implication, the profits and losses or expenses that may be incurred, such parties
are partners.” (Moore 'v. Moore. 599 S.E.2* 467, 460 S.C. 241) Furthermore, a partnership agreement may
be implied and without express intention. One of the most important tests as to the existence of a

partnership, is the intention of the parties.

10



| Appellant s (Plarntlff’s) Exhrblt # 2 (R pp 125 130) was a “ane Equrty Lrne
| of Credlt Note” that was S|gned by Larry Yates and AIvrn Yates for borrowrng

$139 100 from Wachovra Bank

Appellant (Plalntlff) Larry Yates test|mony concernlng EXthlt # 2 was’ as
. follows ¢ The partners drd apply for and recerve a “Prime Equrty L/ne of Credrt”'
secured by resrdentral property belongrng to- Alvrn Yates located at 6 12 Ashwood
‘ 'Crrcle in West Columbra South Carolrna -in an amount of $139 1 00 from :
_Wachovra Bank for the expressed purpose of purchasrng partnershrp property5
that would become 400 Grover erson Road home and property ‘That the Note )
“secunng thrs ane Equrty Lrne of Credrt was executed and srgned by both‘
' *Apartners Larry A. Yates and A/vrn Yates on. JuIy 21 2003 ‘as evrdenced by
'Exhrb/t No 2; whrch / hereby certrfy to be a true copy of the "Wachovra Bank |
_‘Natrona/ Assocratrons ane Equrty Lrne of. Credrt Agreement & Drsclosure
; 'Statement ? Tnal Transcnpt (R P. 67 Ln23 p 68 Ln1 1) . ' |

A Appellants (Plalntrff’s) Exhrblt # 3 (R pp. 131 132) was a “Frnal lnvorce
-from Slgnature Burldlng Systems ln,_o..’.’ in the amount of $75 762 29 Iess
.$8 000 00" prevrously pard for a balance due of $67 762. 29 for. the purchase of
..modular burldlng system home -

": Appellant (Plalntlff) Larry Yates’ testlmony concernrng Exhlbrt # 3 was as
follows: “ The partnershrp d/d use the partnershrp funds secured from Wachovra
Bank for the rntended purpose of purchasrng partnershrp property5 consrstrng of a'
4BR / 3-172 Bath modular burldrng systems home,. from Srgnature Burldrng
4 Systems, Inc, of St. George, .South Carolina, as evrdenced by Exhrbrt No. 3, which
/ hereby certify to be a true copy of the “Final Invoice” dated August 5, 2003, from

Signature- BUIIding Systems, in the amount of $75,762.29.” Trial Transcript
(R.p.69.Ln25-p.70.Ln10) |
Appellants (Plaintiffs) Exhibit # 4 (R.pp.133-134) was a “Official Check”

from Wachovia Bank, dated 8/18//03 and made payable to Signature Burld__rng

Property bought with partnershlp funds, belongs to partnership. (Stephens v. Stephens (50 S.E.2nd 577,
213 8. C 525)
11



System_s, Inc. in the ‘amount of $6776229and showing remitters as “Larry and
/-_\l\tin 'Yates "

Appellant (Plaintlff) Larry Yates testlmony concerning Exhibit # 4 was as
| follows “The partnersh/p dld use the partnersh/p funds secured from Wachovra
‘A'Bank for the payment of Signature Buildrng Systems’ “Fmal Invorces” by Way of a '
wrre transfer advance payment of $8 000 as a productlon deposrt and by way of a
367, 762 29 Wachovra Bank Offcral Check No 354081369 made payable to
S/gnature Burldlng Systems Inc wrth rem/tter as Larry and Alvrn Yates as
_evrdenced by Exhlblt No 4, WhICh I hereby certlfy to be a. true copy of Wachovra
| Banks Off cral Check dated August 1 8 2003 in the amount of $67 762. 29 Tnal»
lTranscht (R p 72 Ln7 Ln21) ', A :_ :

Appellants (Plaintiff’s) EXhlblt # 5 (R pp 135- 137) was a warranted deed

: -'dated October 28 2003 from D L Wilson to Alvm Yates |n conSIderation of

$21 200 OO for the Iot of land to be known as 400 Grover Wilson Road
.""»Blythewood sc.

Appellant (Plaintiff) Larry Yates' testlmony concerning Exhibit # 5 was as
-.foIIows “The partnershlp d/d use partnersh/p funds secured from Wachovra'*
- Bank for the purchase of a parcel of land contalnlng 1. 217 acres from D.L.
Wllson daughter of partner Lany A. Yates for wh/ch the partnersh/p pa/d $5,000
for the transfer of the property lnto partner Alvin- Yates’ name in exchange for
_cash payment of $5,000 and prom/se of payment ofan add/tlonal $186, 200 from
| the proceeds of the sale of the partnersh/p property as evrdenced by Exhib/t No.
5 which | certlfy to be a true copy of the Tltle To Real Estate where D.L. VVI/SOI‘I
transferred title to 400 Grover Wilson Road Property to Alvin Yates® even though
she had not been pald the. balance of the $16, 200 whrch still remains unpald ?
Trial Transcnpt (T p.73.Lns12-25)

. Exhibits # 6 thru 10 were various invoices for construction materials or -
labor for 400 Grover Wilson Road, Blythewood, SC, which were paid with checks

6 Property bought with partnership funds, in name of a single partner, belongs to partnership.

(Stephens v. Stephens. (50 S.E.2nd 577, 213 S.C. 525)
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drawn on Wachovia Bank from‘;a_’&céuﬁt?hémed, “Alvin Yates_ &‘Larry Yates
Constructlon Account

Appellant (Plamtlff) Larry Yates testlmony concernlng Exh|b|t # 6
(R pp 138 139) was as’ follows ’ “The partnershlp did use partnersh/p funds

secured from Wachowa Bank for the /ntended purpose of “Cleanng of Land for
: .House and Yard” by Robert H/Idreth Land Cleanng Company, as ev:denced by

o Exhlb/t No. 6 wh/ch 1 certlfy to be a true copy of. “Serwce Contract and lnvo:ce of
JuIy 14 2003 ln the amount of $900 00 and of payment of same by “AI Yates &

Lany Yates Constructlon Account” check No 0093 dated July 17, 2003, and
made payable to- Robert H/Idreth Land Cleanng Company in the amount of
'$900 00 " Transcngt (R p. 76 Ln4 Ln15) .
Appellant (Plalntlff) Larry Yates testlmony concernlng Exh|b|t # 7
-._’(R pp. 1140 142) was as follows “The partnersh/p did use partnershlp funds
N secured from Wachowa Bank, for the mtended purpose ‘of purchasmg “Concrete

Block Products as ewdenced by Exhlblt No 7’ WhICh I certlfy to be a true copy of

| ';.,.“Sales Ticket” 'of ‘Southeastern’ Concrete Products, dated July 29, 2003 in the

I -.amount of. $642 60 and of “Payment Recelpf’ of same by "Al Yates & Lany Yates
‘ Construct/on Account” check No 0098 dated July 28 2003 and made payable to
Southeastem Concrete Products in the amount of $642 60 " Tral '_I'ranscnpt
(Rp.77.Ln20;p.78 Ln§) - | T |
Appellant (Plalntlff) Larry Yates’ testlmony concernlng EXthlt # 8

| (R pp. .143- 146) was ‘as follows: “The partnershlp did use partnersh/p funds
secured from Wachowa Bank for the /ntended purpose of purchasmg vanous
_ other matenals for the preparatlon of bnck and bIock foundatlon WhICh lncluded
the followmg, 20 93 tons of stone cost/ng $329 65 and one load of masonry sand
costing $150 00, from Cnpple Creek Corporatlon w:th respective payments by way
of “Al Yates & Lany Yates: Constructlon Account” checks No. 0099 & 1001; and
invoice “,Zlcknovyledgement” from Carolina Ceramics for brick & mortar costingA
$1,057.77;, and Hardaway Concrete Company for pre-mixe:d concrete costing
$926.10 and paid by “Al Yates & Larry Yates Construction Account” check No.

1027, each of which | certify to be true copies.” Tral Transcript (R.p.78.Ln15-
p.79.Ln4) - :
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Appellant (Pla|nt|ff) Larry Yates_'_;testlmony concernlng Exh|b|t # 9
(R pp 147 -149) was as follows i “The partnershrp drd use partnersh/p funds
secured from Wachovra Bank for the rntended purpose of. “Crane Rental" from‘_

Whrte Crane Company for unload/ng and"" ettmg vanous sectlons of the, pre-"
fabncated home that the partnershrp purchased from S/gnature Burldrng Systems
:as evrdenced by Whrte Crane Company Work Order No: 002034 Revrsed Invorce
#6293 dated August 22 2003 for an adjusted pnce of $900 00 and payment by
Al Yates & Lany Yates Constructroanccount” check No.. 1 020 dated August 29,
-2003 whrch I certlfy to be true copr : 'of_the “Work Ordef’ "Revrsed Invorce” and'
) “AI Yates and Larry Yates Constructron Account Check No 1 020” Tnal
K ’_Transcngt (Rip.79.Ln13-p.80. Lnt). A : A

- Appellant (Plalnt|ff) Larry Yates testlmony concernlng EXhlblt # 10
- _(R pp 150 151) was as follows “The partnershlp drd use partnershrp funds
' _secured from Wachovra Bank for the /ntended purpose of “V/nyl Sldrng'

Alnstallatron” by Steve McAtee as evrdenced by Fax Message from Lany A Yates

. _Message” & “Check No 1 025” ? Tnal Transcnpt (R p 80 Ln13 Ln23)

Appellants (Plalntlff’s) Exhlblt # 11 was an accountlng of the expendltures

for the ‘on- snte” constructlon assomated wnth the modular bu1ld|ng system home _ Lo

that was purchased from Slgnature Bundlng Systems and erected on srte of 400
Grover Wllson Road Blythewood SC. Accordmg to testlmony by Larry Yates
this accountlng was done by him and shared W|th Alvin Yates at weekly breakfast '
meetnngs; ~that they.had each week.

Appellant (Plaintiff), Larry Yates’ testlmony concernlng Exhibit_# 11

(R. pp 152-163) was as follows: “As requrred by Item No. 6 of: the Partnershrp
Agreement between Alvin Yates and Larry Yates, partner Lany Yate_s did keep a
full V'an'd“ accurate accounting of all project expenditures as evidenced by .Exhibit
No. 11 which includes a summary shee't’with 25'itemized 'account numbers and

names, and estimates of expected costs and spent-to-date tota/s'as calculated
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from lists of individual invoices onj’-th"e‘fol[oWing‘.pages, all of which | hereby certify
to be a true accoUnting of the 'u'se bf partnersnip funds for the constructioh ot the
partnershlp property located a 400 Grover Wllson Road in B/ythewood South .
.Carollna 3 TnaI Transcnpt (R p. 81 Ln7 Ln20)

Appellants (Plalntlff’s) Exh|b|t # 12 was an accountlng of the expedlters of'
Alvm Yates expenses assomated W|th h|s day to day partIC|pat|on |n the -
constructlon of the modular bundmg system home |

AppeIIant (Plalntlff) Larry Yates testlmony concernlng Exhlblt # 12 was as
follows “Pan‘ner Alvm Yates dld take an. act/ve part in the day to day operatlon of |
"'the partnersh/p as evrdenced by mvorce charges to “Alvin Yates M/scellaneous 4
junder accountmg Code No 24 and lnd/wdual invoices I/sted under accountmg_ _
Code No 24 lncludlng expenses for weekly breakfast meet/ngs held at the
;L/zards Thlcket Restaurants and Dlnner meet/ngs held at the. Macaronl Gnll for
'the purpose of dlscussmg partnershlp busmess and vanous charges for gas for
l' travelmg to and from the partnershlp jOb srte at 400 Grover W/Ison Road in

?Blythewood South Carollna WhICh 1 hereby cert/fy to have been true busmess'

expenses charged to the AIvm Yates Mlscellaneous Account Trlal Transcnpt
(Rp82 Ln6 Ln19) ) '

Appellants (Plalntlff’s) EXthIt # 13 was an accountmg of relmbursements
for personal monies that Alvin Yates -had contributed to the' ‘Alvin Yates & Larry
Yates Construction Ac‘:count._’; This rei_mbursement was for $4,566.81 and was
paid by “Alvin Yates & Larry Yates Construction Account” che_ck # 1053 on April
29, 2004.

Appellant (Plaintiff), Larry Yates’ testimony concerning Exhibit # 13 was as
follows: “The partnership did use partnership funds secured from Wachovia Bank,
for reimbursing partner Alvin Yates for personal money’s that he had contributed
to the partnership construction account, as evidenced by partner Larry Yates’ April
29, 2004 letter of accounting which itemizes various contributions totaling

$4,566.81 and payment of same to Partner Alvin Yates by “Al Yates & Larry Yates

Construction Account” check No. 1053., which | certify to be true copies of the
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Apnl 29 2004 “Letter of Accountrng” & AI Yates & Larry Yates Constructron
Account Check No 1 053 " Tnal Transcnpt (R p 84. Ln6 Ln17)

Appellants (Plarntrff’s) Exhrbrt # 14 was a reaI estate property apprarsal
issued by Certrf ed Apprarsal Servrces Inc 201 Blythewood Road BIythewood
SC who estrmated the markét value of the property at 400 Grover erson Road,
Blythewood SC, to be $235, OOO 00 as of July 20 2004 |

‘ Appellant (Plarntrff) Larry Yates testrmony concernrng Exhrbrt # 14 was as
follows “The partnershrp did recerve an evaluatron apprarsal of the pan‘nershrp
property, as of Ju/y 20, 2004 from “Certrf ed Apprarsal Servrces Inc WhICh gave ’

an eva/uatron of the valile for the Partnershrps property of the 4 Br / 3-1/2 Ba.

home and 1.2 acre lot .at 400 Grover Wilson Road Blythewood SC to be
$235 000 ? Tnal Transcnpt (R p 85. Ln4 Ln12)

Appellant’s (Plarntrft"s) Exhrbrt # 15 was a whole bound book of Appellants . --
'(Plarntrff’s) Exhrbrts # 1 thru #14 rncludrng the front cover. photograph of the
' Partnershrp Property as it appeared on the date of the Bench Trial in Crrcurt Court
before Judge Mrchelle Childs, on July 13, 2009 Photograph (R p 177) Appellant s
(Plaintiff's). Exhrbrt # 15 also rncluded aff davrt testrmony by Larry Yates as to

each one of the Exhrblts #1thru # 14 Tnal Transcnpt (R.p.85.Ln23-p.86.Ln12)

Upon Ccross examlnatron of Larry Yates, the wrtness for the Appellant
(Plarntrff) the Respondents (Defendant S) attorney asked the wrtness about a
mortgage on Alyin Yates's personal residence at 612. Ashwood Crrcle, West
Columbia, SC, that vyas given to Waohovia Bank and Was_ identiﬁed_ by (entered
into evidence as Respondent (Defenda'ntis) Exhibit # 1) Larry Yates as security for
the “Prime Equity Line of Credit Note” that was signed"by Larry Yates and Alvin

Yates, for borrowing $139,000 from Wachovia Bank.
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Mr Hall also got Larry Yates to |dent|fy a"‘Confessmn of Judgment’
document (entered into evrdence as: Respondent-Defendants Exhrbrt # 2) that he
had glven to Alvrn Yates back m 2001 but Larry Yates testlfed that the“
Confessron of Judgment was a mutually agreed upon and non b|nd|ng means of
protectlng the assets of Alvrn Yates from a thlrd party judgment agalnst Larry |
that exrsted between Larry Yates and Alvrn Yates

After Cross examlnatlon the Appellant (Plalntlff) rested his case. Tr'ral ')
| Transcht (R p-114. Ln3 Lns) . |

fRespondent (Defendant)’ did" not Ican any witnesses"to testify .did‘--'v'not"
|ntroduce any evrdence or otherwrse contradrct the testlmony nor dlspute any of _ I
'the evrdence that supported the exrstence of the Partnershrp between Larry Yates

- _."and Alvrn Yates that the Appellant (Plalntlff) had presented before the Court. Tna/‘jf
; ﬂTranscht (R p. 114 Ln6 Ln15) (emphasrs added) |

ARGUMENT NO. 3
THE MOTION COURT ERRED IN: ITS FAILURE. TO DETERMINE THAT THE
TRIAL COURTS OCTOBER 26, 2009 ORDER OF JUDGMENT WAS A VOID )
JUDGMENT BECAUSE IT 1S BASED ON CLEARLY ERRONEOUS
SUPPOSITIONS THAT ARE NOT FOUND AS PART OF THE TRIAL RECORD.

The standard of revrew pursuant to Rule 60(b)(4) is de: novo The motlon

court judge is compelled to vacate the October 26, 2009 Judgment agalnst the
Plaintiff, because a de novo revrew of the trial record will conf irm that the trial
judge’s findings set forth in the October 26, 2009 order of Judgment were “clearly

erroneous.””

7.Clearly Erroneous. “Review under the clearly erroneous standard is significantly deferential.” Concrete
Pipe and Prods. v. Construction Laborers Pension Trust, 508 U.S. 602, 623 (1993). The appellate court must
accept the trial court’s findings unless it’s left with the “definite and firm conviction that a mistake has been
committed.” Inwood Laboratories, Inc. v. Ives Laboratories, Inc., 456 U.S. 844, 855 (1982).
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There are numerous false stat.ements op-rnrons and frndrngs of fact that are
. found |n the trial Courts October 26 2009 Order of Judgment These entrres are
not evrdence are not not found as part of the trral record but the Trral Courts Order
: of ,Judgment is mostly_ based on entrresgthat.are_noteyrden_ce- contarned in the trial
record= | R N |

= There is no evrdence in the trral record that, would support the Respondent’ :
(Defendant s) case, because the Respondent (Defendant) did not - calI any
_'wrtnesses to testrfy drd not mtroduce any evrdence or otherwrse contradrct the
' testrmony nor drspute any of: the evrdence that supported the exrstence of the

Partnershrp between Larry Yates and Alvrn Yates that the Appellant (Plarntrff) had |

presented before the Court Tnal Transcnpt (R p. 114 Ln6 -Ln15) (emphasrs added).

Some examples of entrres contarned in the TrraI Court Judge’s ”Order” that
are not found in the trral record are as foIlows

) 1) There rs no evrdence in the trral record that “Decedent AIvrn Yates
(‘ ‘Decedent ) d/ed on Apnl 16, 2005 ? Tna/ Court Order (R.p. 36 1. 2)

2) There is no evrdence in. the trral record that “His estate was probated in .

Lexrngton County " Trial Court Order (R p.36.1. 2)

3) There rs no evidence - |n the trial record that “The probate court'

determrned that the. sole asset of Decedents estate is modular home, Iocated at
400 Grover W/Ison Road Blythewood South Caro//na 29016 " Tral Court Order
(Rp.3672)

4) There is no evidence in the trial record, that “Plaintiff first attempted to

intervene in the probate proceedings claiming that the 400 'Grover Wilson Road
property was owned by a partnersh/p entered into by him and the decedent on or
about July 3, 2005 » Trial Court Order (R.p.36.9.2)

5) There is no evidence in the trial record, that “The probate judge refused to

hear the matter determining that the probate court lacked jurisdiction.” Trial Court
Order (R.p.36.1.2)
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6) There is no evrdence in the trlal record that “Probate admrnlstratron of the
Decedents estate has srnce closed ? Tnal Court Order (R.p.37.1. 1)

7) There .is no evrdence |n the trial record that “Prior to Apnl 12, 2000
Decedent made various Ioans to Plarntlff on whrch the Pla/ntrff defaulted " Tral
Court Order(R p 37. # 1) | o

8) There is no ewdence |n the trial record that an April 12, 2000 “Confessron
of Judgment had any relevance wrth regard to weighing the preponderance of
'ewdence for determining the exrstence of the Juiy 5, 2003 partnership Tnal Court
Order (R p 37 #2) (Trial Trans Pg1 1 1) _ ' '

' 9) There is. evrdence in the trial record that “Plaintiff's and Decedent srgned
a. document entrtled Pro;ect Partnershrp Agreement and therefore drd have a‘”'_

'partnershrp for the purpose of the purchase and constructron of a modular -

_systems home from Srgnature Burldrng Systems Inc. Tnal Court Order '
(R p. 37. #3) Pla/ntrft’s Exhrbrts (R pp 122 181)

10) There is evrdence in the trial record that “Plaintiff and Decedent as

partners |n a partnership, obtained an open end I|ne of credit from Wachovra Bank |
L for purchasrng partnershlp property Tnal Court Order (R p. 38 #4) Plarntrff’s.

, _'xExhrbrt#2 (R pp 125 130) o _
' 11) There |s evrdence in- the trial record that Plaintiff and “Decedent as‘i
' partners ina partnership purchased a 4BRI 3 1/2 bath modular buriding ..... ’.’.Tnal |
Court Order (R p 38. #5) Plarntrff’s Exh/b/t #384 (R PP- 131 134) -

12) There is evrdence in the trial -record, that Plaintiff and “Decedent as

partners in a partnershrp, paid for the. modular home..  Trial Court Order
(R.p. 39 #5) Plalntrff’s Exhibit # 4 (R.pp. 133 134)

| _ 13) There is rio evrdence in the trial record that “Decedent died on April 16
2005 Trial Court Order (R.p. 40, #1 3)

14) There is no evrdence in the trial record that “'probate court determined

that the property known as 400 Grover Wilson Road is the sole asset of
Decedent’s estate Trial Court Order(Rp40 #14) ' ‘

15) There is no. evrdence in the  trial record, that “Defendant ‘argues

(presented any evidence) that there was never any agreement to create a
partnership between the .parties, and the Agreement submitted by Plaintiff

contains no language creating‘ a partnership between the parties. Moreover,
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Defendant clalms that Plamtlff made no contnbutron to the aIIeged partnershlp,
and thus the exrstence ofa partnershlp cannot be |mpI|ed from the conduct of the
partles Tnal Court‘ Order (R p. 40 1] Law/AnaIyS|s) |

16) Contrary to the Tnal Court Judge f ndmg othen/vrse there is evrdence |n

the tnal record that the partners were to share profits and Iosses Tnal Coun‘} '
Order (R p. 43 11 1) Tnal Transcnpt (R P. 66 ano Ln23) R

These cIearIy erroneous f" ndlng contarned in the tnal court Judge s October )

!

26 2009 order of Judgment are a vrolatlon of the Plalntrff’s constrtutlonal rlght to

due process and the nght to a fa|r tnal ‘

Appellant (Plalntlff) |n about the trme requrred to’ wrlte' “We Flnd For The Plalntrﬁ”

on the verdrct form
However mstead of welghlng -all of the- -evidence, as a bench tnal Judge

should have done, and declarlng a judgment that “The Court Frnds For The

Plarntrff” as a jury would have done the trial court Judge surprrsrngly decrded to |

“Look Throuqh The Entlre FrIe And Then We’'ll Send You A ertten DeC|3|on

How hard is it for a Clrcurt Court Judge to decide a 45 mmute trial, where the
Plaintiff provides the Court with all the evidence, and the Defendant provrdes the

Court with no evidence (Defense did not present a case)?
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lnstead of deciding the ca"s‘e\a trial 'as would have been expected of a jury,
this trial court Judge walted more than three (3) months to |ssue “A Wntten |
Decision.” Instead of the wrltten decrsron belng SiX (6) words “The Court Finds
For The Plalntlff " as it should have been the tnal court Judge |ssued a twelve (12) |
page Order (R. PP. 35-47) wh|ch was effectlvely a deC|S|on of “The Court Flnds For
The Defendant " | | -
As set forth above the trlal court judges Order was f|lledA with statements
fi ndrng of facts and arguments that are nowhere to be found |n the July 13 2009
trlal record The Order and the decrsron therern was taken |n vrolatlon ‘of: this
Appellants (Plalntrﬁ’s) constrtutronal rlghts afforded hlm by the Frfth and
Fourteenth amendments of the U S Constltutron and therefore is” a vord
vjudgment A vord Judgment is a Iegal nulllty and a court consrdenng a motron to
vacate has no dlscretlon in determlnrng whether it should be set asrde " 'J Moore |
Moores Federal Practlce para 60 25[2] at 301 (2d ed 1973) The rssue of
whether the Plarntlff was denred due process lnvolves a constltutlonal questron of. :
law that thrs hearlng judge reviews de novo. In re Center Wholesale lnc 759

F.2d 144Q, 1445 (9th Cir. 1985).~

CONCLUSION

Wherefore on multlple grounds, (as set forth. above) the trial .court’s order of

Judgment lssued ‘on October 26, 2009 which was taken in vrolatron of a Plamtrff’s
constrtutlonal rights afforded him by the Frfth and Fourteenth amendments ‘of the
U.S. Constitution, is a void judgment. Under SCRCP Rule 60(b.)(4) a party is
entitled to relief from a judgment if it is void, thus the trial court's October 26, 2009
order of judgment should have been set aside by the Motion Court’s Judge Lee, in

response to the Appellant’s (Plaintiff's) December 15, 2011, Motion to Set Aside.



In light of all the evidence, supporting the existence of a partnership and no
evidence opposing the existence of a pa_rigaershtp, as re_corded ‘in the otﬁcial
transcript of the record of the July 13, 2009 trival,_theTr_iall.Court’s October 26,
2009, Order of Judvgvment_, finding for th,e De,fen_dant.'is an unrnistakahle 'a_n
egregious-:violation of the Plaintiff:s “due p_rocess" rights, that -ar‘e‘. atforded him
unéér-‘ the fifth ,and fourteenth amendments to the United States Constitution.
(emphas:s added) | |
| Smce the Court October 26, 2009 Order of Judgment was taken in violation
of the Plalntn‘f’s constltutlonal “due process nghts to a fa|r tnal the Courts_

October 26 2009 Order of Judgment is voud Under Rule 60(b)(4) a party is

_ entrtled to rehef from a Judgment if it is vond

Therefore the Puamtrff is entltled to rel:ef from the Trial Courts October 26,

- :'2009 Order of Judgment and thls Appe!lant Court should vacate and/or remand if

| appropnate and falr and just.

Eﬁespect_fully submitted,

612 Ashwood C'}élz:,

- West Columbia(:SC 29169
Phone: 803-917-6224
Email: laycom6224@gmail.com

July 26, 2013
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STATEMENT OF THE CASE

Alvin Yates and Larry Yates had an “on-again - off again” relationship going back
several years prior to the year 2000. On April 12, 2000, this relationship culminated in
the filing of a Confession of Judgement with the Clerk of Court for Richland County
acknowledging Larry Yates was indebted to Alvin Yates in the amount of $ 143,978.00.

On or about July 5, 2003, Larry Yates prepared a document entitled Project
Parmnership Agreement. Under the terms of this document, Alvin Yates would purchase a
parcel of land in Richland County, finance the purchase and construction of a modular
home on the land; and then sell the land and home. Larry Yates would help supervise the
construction of the home. Alvin Yates paid for the project by obtaining a Loan secured
by a Mortgage on his personal residence, and with personal credit cards. Larry Yates
contributed nothing financially to the project. The Project Partnership Agreement made
no mention of how the profit or loss, was to be shared, how Alvin Yates would be
reimbursed for his expenditures, or what the interests of Alvin Yates and Latty A Yates
- were. Further, the real estate which was developed under the auspices of the Project
Partnership Agreement and the Contract for the purchase of the modular home were all
titled in the name of Alvin Yates.

During the construction phase, Alvin Yates paid all bills for labor and material.

March 18, 2005, after construction was completed, an Installment Contract of Sale
was executed by and between Amold Palmer and Ida D Paliier (Purchasers) and Laity A
Yates and Lyndell E Yates [Attorney in Fact for Alvin Yates] (Sellers) for the

purchase/sale of the property. Alvin Yates died shortly thereafter on April 16, 2005; his
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STATEMENT OF THE CASE

Alvin Yates and Larry Yates had an “on-again - off again” relationship going back
several years prior to the year 2000. On April 12, 2000, this relationship culminated in
the filing of a Confession of Judgement with the Clerk of Court for Richland County
’acknO.wl,edging Larry Yates was indebted to Alvin Yates in the amount of $ 143,978.00.

On or about July 5, 2003, Larry Yates prepared a document entitled Project
Partnership Agreement. Under the terms of this document, Alvin Yates would purchase a
parcel of land in Richland County, finance the purchase and construction of a modular
home on the land; and then sell the land and home. Larry Yates would help supervise the
construction of the home. Alvin Yates paid for the project by obtaining a Loan secured
by a Mortgage on his personat r—_es_ic;[e_ncé; and with personal credit cards. Larry Yates
contributed nothing financially to the project. The Project Partnership Agreement made
no mention of how the profit or loss, was to be shared, how Alvin Yates would be
rei_mb,urs,ed for his expenditures, or what the interests of Alvin Yates and Larry A Yates
- were. Further, the real estate which was developed under the auspices of the Project
Partnérship Agreement and the Contract for the purchase of the modular home were all
titled in the name of Alvin Yates.

During the construction phase, Alvin Yates paid all bills for labor and material.

March 18, 2003, after construction was completed, an Installment Contract of Sale
was executed by and between Arnold Palmer and Ida D Palmer (Purchasers) and Larry A
Yates and Lyndell E Yates [Attorney in Fact for Alvin Yates| (Sellers) for the

purchase/sale of the property. Alvin Yates died shortly thereafter on April 16, 2005; his



_estate was probated in Lexington County. At the time of his death,f_,_the lnstallr_nent |
| Contract of Sale was still active and the Purchasers were making moritlily payrnents
- Prior to his death, Alv1n Yates had negotiated a loan from First Citizens Bank and
| ,Trust secured with a Mortgage on the Richland County property developed under the
| PrOJeet Partnership Agreement in order to pay off the Mortgage Loan on his Personal
horne The Personal Representative of the Alvm Yates Estate agreed to have the
_MPurchaser S (Arnold Palmer and Ida D Palmer) make their monthly payments under the __
Installment Contract of Sale direct to First Citizens Bank and. Trust Larry A Yates
.received none of the monthly payment money. The Palmers thereafter made their monthly
. payments to Firs_t Citizens Bank.
- Lary A Yates filed an action in the Leiridg’ton County Probate Court.clai:ming 1)
_there existed a partnership between he and Alvin Yates' and (2) he, as the surviving
partner was entitled to the property which Alvm Yates had purchased and developed
That action was dismissed by the Probate Court for Lexmgton County for lack of
Jurisdiction.
In 2008 Larry A.Yates filed an action in,the Court of Common Pleas for Richland
County (2008-CP-40-0069) claiming (l) the existence of a partnership between he and
: Alvin Yates, and (2) as the surviving partner, he was entitled to the property purchased
and developed by Alvin Yates. Along with his Complaint, Larry Yates also filed a Lis
Pendens creating a cloud on the title. |
The matter was heard July 13, 2009 by the Honorable J Michelle Childs, Judge,

Richland County CCP&GS. The Court ruled there never existed a valid partnership



between Larry A Yates and Alvin Yates; a‘ngc‘irde.nied the relret sought by Larry A»_Yates.
THé action and the Lis Pendens were termin'ated. Shertly thereafter, the Personal
Repres_enta'tiveof the Estate coueluded the Installr_neht Sales Contract transaction, the
"m()rtgage With First Cit_i_zens' Bank was paid off, and the property was transferred out of
the name of Alvin ,Yat'es. |

‘Larry A-:Yates f"tled a Motiorl for Reeeris:iderat'i'o:r.l- 1n Richland County November ,
30, 2009. This was demed due to lack of tlmelmess in the ﬁhng March 105 2009

| _' Larry A Yates f11ed a Notlce of Intent to Appeal wrth the South Carolma Court of

Appeals March 15, 2010 ThlS was dlsmlssed Apnl 28, 2010 due to a lack of tlmelmess
- Larry A Yates then flled another Motion for Recon51derat10n in Rlchland County |
Court of Common _Pleas which was heard .M:arc‘h 9,2012. The Motion was demed.

 This appeal followed.
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ARGUMENTS

L. DID THE CIRCUIT COURT JUDGE ERR IN USING.

THE STANDARD OF SOUND DISCRETION IN RULING

ON THE SCRCP 60(b)(4) MOTION

The Appellant arguea the Order of the Court dated October 23; 2009 ia void.
However, he gives no basls in fact or law for rna_king thivs'.clairn.__,One can only assume he
considers the Order uoid heeause it was not in his favor. .

The ClI’CLllt Court had ]Lll’lSdlCthIl to hear the case and to render a demsron Ross
v R1chland Co., 270 S. C lOO 240 S E 2d 649 (1978) The Appellant points to no efror 4
of law, nor abuse of drscretlon on the. part of the Court- hearmg the March 9, 2012
60(b)(4) MOthIl whrch would form the. ba51s for a recon31derat10n of the case. Colernan v

Dunlag 306 S C 491 413 SE 2d 15 (S.C. »1992)' Tri-Countv Iee and'Fuel Co. V

Palmetto Ice Co 303 S C 237 399 SE 2d 779 (1990) ,
| The appellant argues the Court heanng the March 9 2012 60(b)(4) Motlon erred i
in deciding the Motron_ based on the sound drscreuon of the pre51dmg Judge. Thrs issue
was long_ago decided by the South Carolina Supreme Court which ruled,-'harrlng an'abuse
of discretion, the appeals court should not disturb a trial courts discretionary deeision on _
appeal. Tri-County Ice and Fuel Co,, id. The trial court reviewed the record and allowed
the Appellant to make his argument and present additional documentary evidence to
support his claim. After due consideration, the 60(b)(4) motion was denied.

The Appellant argues the Court at the March 9, 2012 hearing of the 60(b)(4)

Motion should have conducted a De Novo review of the Order of October 23, 2009. This
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_,does not make sense since there is no “lower court”. When Appellant filed his 60(b)(4)
Motion, he was_’asking the Court to review lt’s own Order; not the Order-of a lower
Court. The‘refor_e., there 1s nothing to be revieWed De Novo.

2. WERE APPELLANTS DUIE 'PRoCEsvs RIGHTs VIOI_ATED BY THE
RULING OF THE CIRCUIT COURT ON THE SCRCP 60(B)(4) MOTION

Appellant argues the farlure of the trral court to ﬁnd in h1s favor on the 60(b)(4)

mot1on denled him h1s nght to Due Process and a Farr Tnal

No person shall be depnved of life, hberty, or property w1thout due process of
law. U.S Cost. Amend XIV §1,SC Const. Art. 1'§ 3. “In order to prove a denialof .
substantrve due process, a party must show that he was arbitrarily and capncrously

deprlved of a cogmzable property 1nterest rooted in state law. Sloan v.SCBd of Physrcal
Therapy Examr’s, 370 S C452, 483 636 S E 2d 598, 614 (2006); Matthews v Eldndg
4245 U S319,332,96 S. Ct.'893,47 L. Ed 18 (1976) (fecognizing that before due
process [376 S C 473] guarantees are 1mp11cated there must be a deprivation by the

goveérnment of const1tut10nally protected mterest) Moore v Moore 376 S C467,657SE
2d 743 sc 2008). . _

The Appellant on J uly 13, 2009 had a full merits hearmg, offermg documentary
evidence and wrtness test1mony. At the 60(b)(4) rnot1on heanng '-March 9, 2012, the
Appellant~ agam offered do.cumentary evidence and oral arg_ur_nent. At neither hearing was
Appellant demed the right to offer whatever proof he felt supported his case. Therefore
the sole grounds the Appellant offers as a demal of due process is the fact he lost at both
hearings; and therefore the order’s of the trial court are void.

The Appellant confuses “quantity” with “quality’’. He believes because he offered
such a vast amount of documentary evidence, he was entitled to win the case. Being a Pro
Se litigant he did not realize his documentary evidence had to support his claim and not :

just present facts. The evidence submitted by the Appellant had to do with the



e e e R N

construction of a modular home on the property of the Respondent; and nothing to do |
w1th an alleged pattnership There is no dispute that a modular home was constructed on
“the property of the Respondent and that the Respondent paid for the property, paid for |
the purchase of the house, and pald for the construc_tlon of the house. Nor is there any
dispute the land and the Bill of Sale for the modular were b‘oth in the name of the
- Respondent There was neyer anything in the name of an alleged partnership between the
o Appellant and Respondent
3. : WAS THE TRIAL COURT’S RULING ON THE SCRCP 60(b)(4) MOTION
BASED ON SUPPOSITIONS NOT FOUND INTHE RECORD
None of the 1tems listed by _the Appellant in hlS arguments as “suppositions not
_found in the trial record” formed the basis for the Order of the Court |
| .The trial tcourt- looked at the Ievidenc,e and_heard 'th'e te_stimony of the»Appellant,
then applied the_te_sts set forth by the Court':of Appeals for establishing a'partnership: (1)
| Sharmg of Proﬁts and Losses ) Communlty of Interests in Capital or Property, (3)
Community of Interest in Control and Management Halsberg \’ Berry, 302 S C 97 101
394 SE2d7, 10 (Ct. App 1990_). The trial court, in applying these tests to the evidence,
'fo‘und the Appellant’s case failed to meet any of the tests° and this was the basis for the
ruling of the Court not some fancxful supposmons Appellant imagines. Further, the tnal
court hearing the 60(b)(4) Motion agreed with thls conclusion. So two difterent Judges
looked at the same ev1dence and reached the same conclusion: there was no partnership

between the Appellant and the Respondent.



CONCLUSION
The Appellant failed to establish the lgxis_te;ic'e of a valid Partnership between
himself and Alvin Yates [Decedent] at the merits hearing, and fzii’l‘ed iq establish any |
grounds for reconéideration_or new trial pﬁrsuzin:t to SCRCP 6(.)(b)(bé-1).»‘Thé rulmg ,of Ath'e‘

trial court should be affirmed.

| Respectfully Submitted,

Cangl) £

Rondld R Hall #2598
Attorney for Plaintiff
1055 SunsetBlvd "~
West Columbia, SC 29169
TEL: 803-791-3196
FAX: 803-791-8754
E-MAIL: ronh311 @ix.netcom.com

January 22, 2013
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o ) 1015 SUMTER STREET )
V.CLAIREALLEN =7 -7 - : , ‘ COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK '

TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
www.sccourts.org

May 01, 2014

Larry A. Yates ,
612 Ashwood Circle
West Columbia SC 29169

Re: Lafry Yates v. The Estate of Alvin Yates
Appellate Case No. 2012-212594

‘Dear Mr. Yates:

On April 8, 2014 we received your motion for enlargement of time in the above
matter. Because this appeal has been remitted, this Court has no jurisdiction to
consider this ﬁhng ‘We are returning this filing to you with no action having been

taken.

Very truly yours,

cc:  Ronald R. Hall, Esquire



'THE STATE OF SOUTH CAROLINA

In The Court of Appeals

AP_PEAL FROM RICHLAND"COU'_NTY RB@EMB
1AIItsoh__ Renee Lee', Cireuit Court Judge APR 0 g. 2014

SQC‘O“” of, Appeats

Docket No: 08-CP-40-0009

Larry A Yates

The Estate of Aly-in Yates Respohdent.

MOTION FOR ENLARGEMENT OF TIME

Appellant Larry A. Yates hereby moves the Court for an order granting

him extra tlme for: maklng, March 6. 2014, a timely fi I|ng date for his Petition for
Reheanng ' '

Pursuant to Rule 221(a) SCACR petitions for rehearlng must actually be
recerved by the AppeIIant Court, no Iater than fifteen days after the fi Irng of the

- Opinion. ‘This Court’s unpublished Oplnron No. 2014-UP-006, was f'led February

12, 2014. (EXthIt—A) However, this Appeliant did not receive notifi catron of this
Court’s issuing of the Opinion, or of the filing of the Opinion, until February 19,
2014.

It appears that the Clerk of Court's office, for some unknown reason, failed

to timely serve this Appellant a notice of the Opinion being issueq{‘and filed, until



February 18, 2014, whrch was received by the Appellant on February 19, 2014
(Exhibit- B) .

Accordrng to Rule 221(a) SCACR Appellants Petrtron for Reheanng
would have needed to be fi led wrth ‘the Court wrthrn 7 or 8 days after frrst
recelvrng notice. Rule- 221(a) allows 15 days for f iling.a Petltron for Reheanng
Unfortunately, this pro se Appellant even wrth the assrstance of a lrcensed
attorney, was not able to research wnte and f le hrs Petrtron for Rehearlng untrl
March6 2014. (Exhibit-C) '

Thrs Appellant could not tlmelv complv ‘with the requrrements of Rule

221(a) SCACR for frlrng Appellants Petltron for Reheanng, because he was not
mely served with a notice, of the fi iling date of thrs Court s Oprnron
Therefore for good cause shown, thrs Appellant prays that he be granted

extra t|me for making March 6, 2014 a tlmely fi Img date for hlS Pet|t|on for
Rehearlng

612 Ashwood Cj cle
West Columbia, SC 29160
803-917-6224 (Ph)
Laycom6224@gmail.com

April, 8, 2014 -
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in The Court of Appeals

APPEAL FROM RICHLAND COUNVTY
Allison Renee Lee, Circuit Court Judge SC C"”"OTAPM%

Docket No: ‘08-CP-40-0009

Larry A. _VYate's

The Estate of Alvin Yates_

' PROOF OF SERVICE

| certify that | have served t_he “Motion for Enlargement of Time” on the
Respondent, by depositing copies in the United States Mail, postage prepaid, on

April 8, 2014, to the attorney of record, addressed as follows:

‘Ronald R. Hall, Esq

Hall & Hall Attorneys at Law
1055 Sunset Bivd ‘

- West Columbia, SC 29169

Larry A Xates,
612 Ashwood
West Columbia, SC 29169
Phone 803-917-6224
laycom6224@gmail.com
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V. CLAIRE ALLEN . .~ & = : _ COLUMBIA, SOUTH CAROLINA 29201

.DEPUTY CLERK : S ' A ~_ TELEPHONE: (803) 734-1890
A P FAX: (803) 734-1839
' www.sccourts.org

February 28,2014 -

The Honorable.J eanette W. McBrlde
.- PO Box 2766
Columbia SC 29202 2766

REMIT—TITUR

Re: Larry Yates.v. The Estate of Alvin Yates
' Lower Court Case No. 2008CP4000009
Appellate Case No. 2012-212594

Dear Clerk of Court:

- The above referenced matter is hereby remitted to the lower court or tribunal. A
~copy.of the Judgment of this Court is enclosed. :

Very truly yours,

CLERK

Enclosure

cc:  Larry A. Yates
~ Ronald R. Hall, Esquire
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COLUMBIA, SOUTH CAROLINA 29201

DEPUTY CLERK - . TELEPHONE: (803) 734-1890
| | | o
February 18, 2014 L
Larry A. Yates
. 612 Ashwood Crrcle _
 West Columbra SC 29169

. Re:- Larry Yates v. The Estate of Alvin Yates
' Appellate Case No. 2012 212594
De'a.r“ Counsel'

Enclosed is the decision of the Court. The remittitur wxll be sent as provrded by
Rule 221(b) of the South Carolina Appellate Court Rules. .

cc:  Ronald R. Hall, Esquire _
The Honorable Alison Renee Lee



THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED ORRELIED ON AS PRECEDENT IN‘ANY PROCEEDING
- EXCEPT AS PROVIDED'BY RULE 268(d)(2); SCACR.

THE STATE OF SOUTH'CARGLINA
_In-The Court of Appeals .

 Larry A.Yates, Appellant, .

- The Estate of Alvin Yates, Respondent, .

Alison Renee Lee, Circuit Court Judge

- Unpublished Opinion No: 2014-UP-066
Submitted January 1, 2014 — Filed February 12, 2014

. - R s — v tmies I
CEICL o R B T . -

Larry A. Yates, of West Columb_ia, pro se.

Ronald R. Hall, of Hall & Hall Attorneys at Law, of

West Columbia, for Respondent.

PER CURIAM: Larry A. Yates argues the trial court erred in denying his motion
to amend its order denying his Rule 60(b), SCRCP, motion. Specifically, he
argues the trial court erred in (1) using the "sound discretion of the reviewing
Judge" standard to review his Rule 60(b) motion; (2) failing to find the trial court's
order was void under Rule 60(b)(4) because his due process rights were violated



when thé trial ,c}ovuft fé_iled to rule in his favor after he presented $ubstantial?
uncontested evidence; and (3) failing to find-the trial court's order was void under .
Rule 60(b)(4) because his due process rights were violated when the trial court

based its ruling on erroneous suppositions. We affirm pursuant to Rule 220(b),

SCACR, and the following authorities:

1. As to the standard p_f‘r.éizieW:, Rule 60(b)(4), SCRCP (prqi'idi}lgi" [o]n motion -
and upon'such terms as are just, the court may relieve aparty or his legal

representative from a final judgiment, order, or proceeding"); BB.& T'v. Taf_lor, 369
S.C. 548, 551, 633 S.E.2d 501, 502'(2006) ("Whether to grant or deny a:motion
under Rule 60(b) lies within the sound discretion of the [court]."). T

2. As.to'the due process issue concerning the substantial, uncontested evidence:

Rule 60(b)(4),.SCRCP ("On motion and upon-such terms as are just; the court may

relieve a party or his legal representative from a final judgment, order, or -
proceeding for'the following reasons . . . the judgment is void."); Universal
Benefits, Inc. v. McKinney, 349'S.C. 179, 183, 561 S.E.2d 659, 661 (Ct. App.
2002) ("The definition of void under the rule only encompasses judgments from
‘courts which failed to provide proper due process, or judgments from courts which
lacked subject matter jurisdiction or personal jurisdiction."y; Kurschner v. City of
Camden Planning Comm'n, 376 S.C. 165, 171, 656 S.E.2d 346,350 (2008) .
("Procédural due process imposes constraints oon governmental decisions which A
deprive individuals of liberty or property-interests within'the meaning of the Due
Process Clause of the Fifth or Fourteenth Amendment of the United States
~ Constitution."); id. ("The fundamental requirements of due process include notice,
an opportunity to be heard in a meaningful way, and judicial review.").

SR, -
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3. As to the du€ process issue concerning the trial court's reliance on erroneous
suppositions: Halersberg v. Berry, 302'S.C. 97, 101, 394°§.E.2d 7, 10 (1990)
(providing three partnership tests for determining whether a partnership exists: (1)
the sharing of profits and losses; (2) community of interest in capital or property;
and (3) community of interest in control and managetnent); Madren v. Bradford,
378 S.C. 187,192, 661 S.E.2d 390, 393 (Ct. App. 2008) ("The appellate court will
not disturb the trial court’s findings of fact as long as they are reasonably supported
by the evidence."); Kurschner, 376 S.C. at 171, 656 S.E.2d at 350 ("The -
fundamental requirements of dué process include notice, an opportunity to be
heard in a meaningful way, and judicial review.").
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AFFIRMED.'

FEW, C.J.,and PIEPER and KONDUROS, JJ., concur.
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' We decide this case without oral argument pursuant to Rule 215, SCACR.
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Allison Renee Lee, Circuit Court Judge
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Larry A. Yates,

The Estate of Alvin Yates o 5 Respondent

'PETITION FOR REHEARING"

Note:: Petmoner receive the unpubhshed oplmon of the Court of Appeals at his- home on
February 19, 2014, whtch is fourteen days as. of February 5, 2014. Petitioner is now
aware of the wording of Rule 221, but would argue that he sholild have fifteen days from
the day he recewed the opmlon to- prepare and f Ie hIS Petmon for Rehearmg

~ “(@pinidn: waemalle 2

612 Ash ood Ci,cle

TS West Columbia{ SC 29160

g Court ol ApLEdIS - 803-917-6224 (Ph)
Laycom6224@gmail.com
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STAT_MENT OF THE CASE
‘ PRELUDE TO '
APPELLANT’S PET ITION FOR REHEAR!NG

Thrs Appeltant Lany A. Yates a 73 "ear otd se'tior crtrzen nvmg on Socral
Secunty and a small rental mcome has been dunng the past 5 years seekmg.
. what is nght just and farr from the Courts of South Carotma mciudmg chhland-
_:oounty urcurt Court and the South Carolma Court of Appeals ' ..

_ '. Up untrt now l have not expenenoed Courts that operate efﬁcxent!y and'
_ stnve to ﬁnd the truth- and justlce for at! instead 1 have expenenoed crowded' |

__dockets Iong warts for ruhngs from ovenNorked Judges that can’t possrbiy make:;
falr and accurate ruhngs for tnals held 34 months pnor to heanng dozens or.'
' hundreds of cases afterwards The over worked ;udges are unnecessanly “takmg'}
: cases under advrsement” and then try*n o ru!e famy on a old cotd case aﬁer
' heanng dozens of new cases in between ' o

As an example this Appellant’s case was non-jury tnal before Judge ChlldS_

" in July of 2009 1 know it was 2009 because 1 had just !ost my wonderfut Iovmg'

wife to cancer in Apnl of 2009 It was drfﬁcutt to ooncentrate on an upcomlng tnal~ E

after expenencmg the- Ioss of a- toved one However i prepared a splral boundf
| booklet of exhrbrts wrrtten tnal testrmony, afﬁdavrt of the tnal testrmony, and'
mcludlng relatlve case Iaw of. state statutes wrth regard to partnershlps

As a plaintiff, pro se, l presented an amazmgly strong case before Judge'
Childs, documentmg the emstence of a partnershrp between myself and my
cousin:: *(nows deceased) Wezhad ans agreementsfor atpartnershrp do construct: a
spec home in B!ythewood SC. .

Anyway, the :record shows a clear and undisputed evrdence of a partnershlp
Atfter cross exammatlon by defendant’s attomey, i rested my case.’

The defendant was not present at trial and there was no testimony or other
evidence presented at trial. The defense rested without doing anything
whatsoever. At this point it was expecting that Judge Childs would have ruled
judgment for me, the Plaintiff. After all | had an abundance of evidence,
testimony, exhibits, affidavit testimony and pertinent partnership case law. It all
was evidence -that supported the existence of a partnership. The defendant had

P2
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nothing. Judge Chrlds was compelted by law by the constrtutron and the scales of
;Ustrce {o ruie for me, the prarntrff nased ona preponderance of evrdence _
Unfortunately, she drd not do s0.- instead she “took the case under
advrsement And thus started a ﬁve year tong legat nrghtmare lnstead of grvrng
me; tt‘e scue surwvmg p urer of the partnershrp the proceeds of the sate of the-
'$235 000 home so that 1. couid pay partnershrp debts and drvrde any proﬁts .
equally between me and the estate of my deceased partner Judge Chrtds drd

eventua‘ty ru!e for the defendant The Estate of Ahrn Yates “ny cousrn took the :

$235 000 proceeds from the sale drdn‘t pay any of the bms that were rncurred for |
'the constructron of: th... ho'ne whrch teft me the ptar'ttrff who had atl the evrder‘ce. :

‘ 7';at the tnal before Judge Chrlds to pay. all of the teft over debts Judge'%Chrtds

:judgment for the defense has cost me. my home by way of forec!osure of a'
g mortgage that was taKen to burio the - Btytnewood nouse Also ﬁve years of
o workrng through the Court marze of motrons appeats judges and now hopefulty a
3 reheanng delen'nrnatron by thrs Appeltant Court _ oL :
_' Instead of a rulrng ﬁndrng for the ptarntrff whrch was demanded by the _
evrdence Judge Chrlds took more than three months before she ruled for t_he
f-'rdefendant in a twetve page order whrch was mostly taken from exparte'
communrcatron Jvrth the defense counsel rncludrng acceptrng an - after- tnal, _
_memorandum that rncluded materrals that were not in evrdence or -part of the tnal
record R don’t thrnk Judge Chrlds meant to make a rnrstake in her rulrng, but she
-drd Not only drd she make a mrstake in her ruling, she refused to reconsrder her
decrsron orto amend her flawed order that was ctearly not based on evrdence
contarned inthe: trialk: recordw,,. . U
| if the July 2009 trial would have been a jury trial, it is a 100% probabrlrty
that a jury would have unanrmously reach.a verdrct for me the plarntrﬁ‘ the Irtrgant

that had all the evrdence Furthermore a jury would have: reach the comect
verdict within a few mrnutes. How:ironic is it that a jury consisting of twelve “non-
law school educated” citizens can reach a co'rr.ect verdict, for a non-contested trial,
in only a few minutes; but it tat(es more than three months for a well trained
lawyer-judge to get it wrong and rule for the “non—conte_sting” party. The 'jury would -
have the same evidence as the Judge, but the jury gets it right and the judge gets
it wrong? If it would have been wrong for a jury to find for the defendant, then it

P3



o Judge Childs. (emphasrs added):

.was wrong that Judge Chllds d:d fi nd for the non-contestmg defendant Judge'
_ Ch ids got it wrong, but the reals‘y was that nothmg was gomg to persuade Judge
: Chrlds to change her rulmg in favor for the non—contestmg defendant

Judge Chllds order was 50 bad and so wrong, that rt drd match the cntena
for determ.r.ng lt a vord jUdgF"cu as"reqmred by SCRCP Rule 6G(b)(4) This
. appellant dld ﬁle a motlon to set asrde Judge Chlld s order of October 2009 on: _
the. basrs that the order rs vord because it was taken rn error and m vrolatlon of_
. plalntrft’s constrtutlonal nghts to a farr tnal andlor demal of due process andlor.

.'_order not- reasonably supported by the evrdence and/or unsound dtscretlon by

_(b)(4) heanng was schedu'ed for March"' S
) of 2012 before Judge Lee March of 201 2 is nearly 3 years aﬁer the July of 20@09
) tnal in whrch Judge Chllds should have ruled in: favor of me the: pramtn'r’ At the

After months of waltmg the Rule 6

-‘motron to set asrde heanng, before Judge Lee th:s appellant ﬁled memorandums |
-of law transcnpt of tnal copres of exhrbrts and gave oral arguments in’ support of
3 the motlon to set! asrde The defendant’s attomey attend part of the hearlng but'

L refused to partrcrpate He rejected coptes of my- memorandum of law and pnnted

' _transcnpt and wntten arguments Judge Lee noted hIS refusal to partlc:pate ln the
heanng and a!so noted for. the record that he had rudely walked out of courtroom
' 'before the heanng was completed ) o ‘ .
My plarntrff argument for. the heanng, was the same as it is™ wrth thls .
Appellant Court Argument that the tnal court order was vord from the mceptron
because it was taken in error and m vrolatron of. constrtutronal nght toa farr tnal

,dlor der'.al of due - P oces:.____,andlm urder .not reasonably suoported by the »

evidence and/or unsound drscretlon by: Judge Childs. 1t is understood by this
'appellant and is cont” rmed by appllcable case law (lots of federal less state) that

in-order to: detenmne what error or mrstake was made by trial court Judge Chrlds
| under Rule 60(b)(4) the record would need to be examlned de novo. The reason
for reviewing the record from the b_egmnmg, de novo, is that determmln_g, error,
mistake, due process or violation of constitutional rights and/or order not
reasonably supported by the evidence and/or unsound discretion by Judge Childs,
is a matter of law that is determined by review of the record .

P4



ln any. case Judge Lee rgncred andlor dldn t even conS|der the fact that the

'tnal court Judge Childs based her order of Judgment for the defendant on clear »
error of rgnonng the preponderance of evrdence substantral evrdence by plarntrff

defendant not presentrng any evrdence and/or order not reasonably supported by' .

the evrdence andlor unsound drscretron by Judge Chrlds and thereby vrolatron of
-plarntrtf’s constrtutronal nghts to farr tnal andlor denral of due process nghts all of
‘whrch would only have been substantrated by a revrew of the tnal record

" Judge Lee denral of thrs appellants Rule 60(b)(4) motron was based on a
standard of revrew authonty that was “wrthm the sound drscretlon of Judge Lee

g Wth that rulmg, Judge ee was sayr - "'th t the actrons and rulrng of Judge Chrlds

was not taken’ rn error or m vrolatron .of constitutiona "t 'a air trial ~ar’ld7or" o

Vdenral of due process and/or order not reasonably supported by the evrdence'
‘ and/or unsound drscretron by Judge Chrlds ‘ '

._ Thrs appellant ﬁled his Notice of Appeal of Judge Lees June 7, 2012
""Order denymg his. motron to set asrde wrth thrs Court of Appeals on July 26, 2012

APPELLANT’S PETlTION FOR REHEARING

Appellant Court Rule 221(a) requrres petrtroner to, state wrth partrculanty
‘the pornts supposed to have been overlooked or mrsapprehended by the court. "
Appellant’s issues wrth thrs Court’s Revrew and Oprnron for Appellant s Arguments
as set forth m hrs Frnal Bnef are: ' ’

1. how could motron court’s Judge Lee determrne preponderanoe of evrdence

and/or constrtutronal nqhts andlor nqhts to farr tnal” rssues without revrewrng the

2. how could motron court’s Judge Lee, determrne clearlv erroneous” and/or

substantral evrdence and/or “demal of due process” issues without reviewing the

tnal record de novo’?

3. why the "standard of review” for Rule 60(b)(4) may or may not be the same

"standard of review” as for Rule 60(b)(1), (2), (3) or (5)

4, why would this appeal court cite BB & T v. Taylor, 369 S.C. 548, 551,633

S.E.2d 501,502 (2006) to justify “within the sound discretion of the hearing judge”

as a standard of review for appellant's Rule 60(b)(4) motlon, -when the Supreme

Court determined that its, “standard of review” (for BB & T v. Taylor) “is limited to
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'determrnrng whether there was an abuse of drscretron”‘7 Would “determrnrng'
whether there was an abuse of drscretron requrre a de novo standard of review?

5 also, in BB & T v. Taytor this. appeal court’s afﬁrmatron of the circuit court’s
denial of Appeuant Taylor’s motron to set asrde was reversed by the Supreme
Court _ - ' ' |
6 would the tnal court’s farture to rule for the exrstence of a partnershrp, be an
abuse of drscretron by the tnal court ;udge and vord her October 26 2009 order
when the substantra! evrdence contarned rn the record” clearty documents the

exrstence of a partnershrp? . .
7. would the motron oourt’s farlure to detennrne that the tnat court Judge far!ed to

rule for the exrstence of a partners 1

_ n"f'abuse of"drscretr n’f-f:by the motron““ :

court }Ldge and vord her June 7. 2012 order when the substantral evrdence

"contamed in the record" clear!y documents the exrstence of a partnershrp?

, 8 would the tnal court s rssurng an order that was cteartv erroneous be an abuse

: of drscretron by the tnal court judge and vo.d her October 26 2009 order’?

' 9 would the motron court s farlure to determrne that the trral court judge rssued an -,

f-order that was “cleariy erroneous be an abuse of drscretron by the motron court
| judge and vord her June7 2012 order'7 | ’ .

- 10 would the tnal court’s issuing - a order that contarned mostly ogrmons of

defendant’s attornev not in evrdence that were obtarned after tnal bv wav of

exparta communrcatrons be an abuse of drscretron by the tnal court judge and
vord her October 26 2009 order? _ '
11, would the motron courts failure.to. determrne that the trral court judge rssued

an order that contarned mostly oprnrons of defendant’s attomev not in evrdence

that were obtarned after trial. by wav of exparta communrcatrons be an abuse of

- discretion by the motron court Judge and vord her. June 7, 2012, order?
12. would this appeal court have afﬁrmed the motron court’s. appealed order had
this appeal court confirmed that the trial court's October 26 2009, order was
controlled by “opinions of defendant's attorney not in evidence that were obtained

after trial by way of exparta communications™? (R.p.17.9].5) (Motion Court‘s June
7, 2012 order) ‘

13. would this appeal court have affirmed the motion court’s appealed order, had
this appéal court confirmed that the trial court’'s October 26, 2009, order was
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controlled bv statements of fact. that are not supported by. the trial record'? (see |
page 18 of the aopellant’s final bnef) | ' '

14 would the tnal court S farlure to rule wrth the meponderance of evrdence be

‘an abuse of drscretron by the tnal court ;udge and void her October 26 2009 '
order'? ' ' '

15 would the motron court’s farlure to determrne that the trial court Judge farled to}

rule wrth the prep_onderancc of evrdnnce be an abuse of drscretron by the motion , '-

court judge and vord her June7 2012 order’? | .,
16. why Judge Lee would have crted Perry V. Herrs at Law of Gadsden 357

S C 42 case law for a Rule 60(b)(3) %‘lotron as a justrﬁcatron of her standard of
revrew for thlS Appellants Rule 60(b)(4) Motron'?““‘ R S it e,

17 why Judge Lee would l‘ave crted Tobras V. Rroe 379 S. C 357, case law for a
Rule 60(b)(1) Motron as a Justrﬁcatron of her standard of revrew for thrs Appellant s
Rule 60(b)(4) Motron?' '

CONCLUSlON

Wherefore -on multrple grounds the trial court's order of judgment |ssued
on October 26, 2009 ‘includes multrple abuses of drscretrons by tnal judge Chrlds'
as set forth above -An. order taken by way of a judge’s abuse of drscretron was
taken in vrolatron of the plarntrﬂ”s constrtutronal ‘due process nghts to a farr tnal
and therefore trral judge S October 26 2009 order of judgment rs vord

Under Rule 60(b)(4) a party is entrtled to relief from a Judgment rf it is void. _
Therefore, the trial court’s October 26 2009 oider of judgment should have been-
set aside by the motron court's Judge Lee, in response to the appellant s
December 15, 2011, Motronto Set Aside. ' ' ,

" In light of all the evidence, supporting the existence of a partnership and no
evidence opposing the existence of a partnership, as recorded in the official
transcript of the record of the July 13, 2009 tnal, the trial court’s October 2'6; 2009,

V order of judgment, finding for the Defendant, is an unmistakable an egregious

violation of the Plaintiff's “due process"' rights, that are afforded him under the fifth

and fourteenth amendments to the United States Constitution. (emphasis added)
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Thls appellant is entltled to relief from the ’mal court’s October 26, 2009
order of Judgment and therefore the motron court’s Judge Lees June 7, 2012
order denyrng thrs appellant s motron to set asrde should be reversed The motlon
.court Judge Lee abused her drscretron in denyrng appellant’s motron to set asrde :
the- trial courts October 26 2009 order of judgment and therefore Judge Lees

e o T T

June- 7, 2012 order of judgment should be reversed and remanded by a Court of
Appeals decrsron

Respectiully submitted, -

4 Gk badn o s : .
SIS ARk U ke g o

West Columbi. SC 29169 -
Phone :803- 917—6224 A 4
Emall Iavcom6224@qmall com

“‘March 5, 2014
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