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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Thomas J. and Carolyn Silvester, Appellants,
V.

Spring Valley Country Club, Respondent.

Appeal From Richland County
L. Henry McKellar, Circuit Court Judge

' Opinion No. 3297 ‘
Heard October 12, 2000 - Filed February 12, 2001

AFFIRMED IN PART, REVERSED IN PART,
AND REMANDED

Thomas J. and Carolyn B. Silvester, both of
Columbia, pro se.

John E. Cuttino, of Turner, Padget, Graham
& Laney, of Columbia, for respondent.

STILWELL, J.: Thomas and Carolyn Silvester filed this action against Spring Valley
Country Club for damages and injunctive relief for trespass and nuisance. The trial court
granted the Club's motion to dismiss the action, finding all claims barred by the statute of
limitations. The Silvesters appeal. We affirm in part, reverse in part, and remand.

FACTS

In 1983, the Silvesters purchased a residence in Spring Valley subdivision. The rear of
their lot adjoins a portion of the Club's golf course. Water from the Club’s land channels
onto the Silvesters' lot, allegedly causing erosian, the deposit of trash, and a potentially
hazardous condition due to standing water. The Silvesters maintain this water channels
through a man-made ditch, while the Club argues the water channels through a naturally
occurring stream. The problem manifested itself shortly after the Silvesters occupied the
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house in 1984. '

The Silvesters brought this action in April 1996. They alleged for a first cause of action a
trespass occurring in 1992 when the Club constructed a french drainage system to collect -
and concentrate surface water, thereby exacerbatmg the Silvesters' drainage problem.
They complain the Club failed to implement a proper storm drainage system to prevent
water from taking over their property. The Silvesters argue that even if the Club has an
easement to discharge storm water over their land, it has exceeded its rights. For their -
second cause of action, the Silvesters allege the Club's actions oonstltute a continuing
nuisance affecting the enjoyment of their land.

On June 12, 1998, the Club filed a motion to dismiss the action "pursuant to Rules 41
and/or 56 of the South Carolina Rules of Civil Procedure.” In its supporting memorandum,
the Club argued the statute of limitations had expired.

~ The action was called to trial on June 17, 1998, with the Silvesters proceeding pro se
Prior to selecting a jury, the court heard the Club's motion to dismiss. During argument on
the motion, Mr. Silvester admitted they realized the severity of the water problem by 1991.
Mr. Silvester informed the court they received a copy of an engineering study
commissioned by the Club in October or November 1991, but the Silvesters insisted the
Club did not follow its own study's recommendations. ‘

Mrs. Silvester argued the action should not be dlsmlssed based on the statute of
limitations because it was an ongoing nuisance. She stated if the court dismissed the
action, the Silvesters would have to file a new action for the continuing nuisance. The trial
judge stated, "You might have to do that.” During the colloquy, the trial judge made some
remarks which the Silvesters interpreted as being antagonistic toward them as pro se

litigants. (1)

The trial court granted the motion to dismiss based on the statute of limitations. The
Silvesters appeal.

STANDARD OF REVIEW

The Club filed the motion to dismiss pursuant to Rules 41(b) and 56, SCRCP. Rule 41(b)
permits the defendant, "[alfter the plaintiff in an action tried by the court without a jury has
completed the presentation of his evidence," to move for a dismissal on the ground that
upon the facts and the law the plaintiff has shown no right to relief. Rule 41(b), SCRCP"
(emphasis added); see Johnson v. J.P. Stevens & Co., 308 S.C. 116, 118, 417 S.E.2d
527, 529 (1992) (holding Rule 41(b), SCRCP, allows the judge as the trier of facts to weigh
the evidence, determine the facts, and render a judgment agalnst the plaintiff at the close
of his case if justified).

Rule 56, SCRCP, allows a party to move, with or without supporting affidavits, for
summary judgment in his favor. Under the circumstances present here, we conclude the
trial court effectively ruled on the motion as if it were a motion for summary judgment
under Rule 56. Accordingly, we utilize the standard of review governing motions for
summary judgment. See McDonnell v. Consol. Sch. Dist. of Aiken, 315 S.C. 487, 489, 445
S.E.2d 638, 639 (1994) (holdlng a motion for summary judgment can be used to raise the
defense of statute of limitations).

In determining whether summary. judgment is proper, this court must view all evidence in
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the light most favorable to the non-moving party. Barr v. City of Rock Hill, 330 S.C. 640,
642, 500 S.E.2d 157, 158 (Ct. App. 1998). Summary judgment is appropriate when it is
clear there is no genuine issue of material fact, and the moving party is entitled to
judgment as a matter of law. City of Columbia v. ACLU of South Carolina, 323 S.C. 384,
386, 475 S.E.2d 747, 748 (1996). In determining whether any triable issues of fact exist,.
the evidence and all inferences which can be reasonably drawn from the evidence must be
viewed in the light most favorable to the nonmoving party Id. Thus, we review the record
in the light most favorable to the Silvesters.

LAWIANALYSIS
l
Trespass

The Silvesters pled trespass as the first cause of action in their complaint. However, at the
hearing before the trial court, the continuing nuisance claim was the only issue clearly
addressed. Additionally, the Silvesters’ appellate brief does not raise as an issue on

. appeal error on the part of the trial court in granting summary judgment as to the trespass
cause of action. Finally, at oral argument the Silvesters only argued the trial court erred in
granting summary judgment to the Club on their continuing nuisance claim. We therefore
find the grant of summary judgment to the Club on the trespass cause of action is not
presented to this court as an issue appropriate for appellate review. See Rule 208(b)(1)
(B), SCACR (stating "[o]rdinarily, no point will be considered which is not set forth in the
statement of the issues on appeal”); see Larimore v. Carolina Power & Light, 340 S.C.
438, 443-44, 531 S.E.2d 535, 538 (Ct. App. 2000) (noting an issue not raised to and ruled
upon by the trial court is not preserved for appellate review).

.
Nuisance

The Silvesters contend the trial court erred in granting the Club summary judgment on
their continuing nuisance cause of action. We agree.

South Carolina follows the common enemy rule which allows a landowner to treat surface
-water as a common enemy and dispose of it as he sees fit. Glenn v. Sch. Dist. No. Five of
Anderson County, 294 S.C. 530, 533, 366 S.E.2d 47, 49 (Ct. App. 1988). However, an
exception to this rule prohibits a landowner from using his land in such a manner as to
create a nuisance. Id.; see lrwin v. Michelin Tire Corp., 288 S.C. 221, 224, 341 S.E.2d
783, 784 (1986).

The traditional concept of a nuisance requires a landowner to demonstrate that the
defendant unreasonably interfered with his ownership or possession of the land. See
Ravan v. Greenville County, 315 S.C. 447, 464, 434 S.E.2d 296, 306 (Ct. App. 1993). The
distinction between trespass and nuisance is that trespass is any intentional invasion of
the plaintiff's interest in the exclusive possession of his property, whereas nuisance is a
substantial and unreasonable interference with the plaintiff's use and enjoyment of his

property. Id.

A nuisance may be classified as permanent or continuing in nature. A continuing nuisance
is defined as a nuisance that is intermittent or periodical and is described as one which
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occurs so often that it is said to be continuing although it is not necessarily constantor
unceasing. 58 Am. Jur. 2d Nuisances § 28 (1989). A permanent nuisance may be -
expected to continue but is presumed to continue permanently, with no possibility of
abatement. Id. § 27. As to a permanent nuisance, such as a building or a railroad

encroaching on a party's land, the injury is fixed and goes to the whole value of the land.
Id.

When the statute of limitations begins to run hinges on whether a nuisance is classified as
permanent or continuing. Id. § 26; see Glenn, 294 S.C. at 535-36, 366 S.E.2d at 50-51.
When the nuisance is permanent in nature and only one cause of action may be brought
for damages, the applicable statute of limitations bars the action if not brought-within the
statutory period after the first actionable injury. 58 Am. Jur. 2d Nuisances § 307 (1989).
When the nuisance is continuing and the injury is abatable, the statute of limitations does
not run merely from the original intrusion on the property and cannot be a complete bar. id.
-Rather, a new statute of limitations begins to run after each separate invasion of the ,
property. Id.; see Cutchin v. South Carolina Dep't of Highways & Pub. Transp., 301 S.C.
35, 37, 389 S.E.2d 646, 648 (1990) (citing Webb v. Greenwood County, 229 S.C. 267,
277, 92 S.E.2d 688, 692 (1956) (stating if the injury is permanent, the plaintiff has a single
cause of action which cannot be split; however if the cause of the injury is abatable, each
injury gives rise to a new cause of action)). A nuisance is continuing if abatement is
. reasonably and practicably possible. 58 Am. Jur. 2d Nuisances § 29 (1989).

In discussing the limitations period applicable in a continuing nuisance action, our supreme
court has stated:

Since every continuance of a nuisance is a new nuisance, authorizing a fresh
action, an action may be brought, for the recovery of all damages, resulting
from the continuance of a nuisance, within the statutory period of the statute of
. limitations, for which no previous recovery has been had, even though the
original cause of action is barred, unless the nuisance has been so long
continued, as to raise the presumption of a grant, or in case of injury to real
property, unless the plaintiff's right of entry is barred. But when the injury is of
such a nature, that all the damages resulting therefrom, whether past or
prospective, are recoverable in one action, the statute of limitations begins to
run, from the time of the completed erection of the nuisance. This rule,
however, is subject to the modification, that when the cause of action is the
consequential injury, from an act of erection which is not, in itself, an actionable
nuisance, the statute does not begin to run, until the injury is actually inflicted.

Sutton v. Catawba Power Co., 104 S.C. 405, 408, 89 S.E. 353, 353 (1916).

In McCurley v. South Carolina Highway Dep't, the court stated that if the injury to
neighboring lands is caused by negligence, or if the cause is abatable, then there arises a
continuing cause of action. 256 S.C. 332, 335, 182 S.E.2d 299, 300 (1971). While the-
statute of limitations begins to run at the occurrence of the first actual damage, the

" landowner may at any time recover for injury which occurred within the statutory period. Id.
Furthermore, although the statute of limitations may bar a nuisance action for damages, it
"is not a defense in an action based upon nuisance for injunctive relief since such statutes
do not bar the equitable relief of injunction.” 58 Am. Jur. 2d Nuisances § 381 (1989); see
Mack v. Edens, 306 S.C. 433, 437, 412 S.E.2d 431, 434 (Ct. App. 1991) (stating injunctive
relief is appropriate for continuous injury to land).

1 _aa y Wi e fe_o @ P 2 s e 2 An 8 . e e s -
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- The Silvesters argue water channels from a man-made ditch dug by the Club onto their
- property. The Club maintains water channeling through a naturally occurring stream
passes over a portion of the Silvesters' lot and only "occasionally” overflows their yard.
However, Mr. Silvester testified at the hearing "there was an enormous amount of water:
- coming through the property,” and Mrs. Silvester stated "our property daily is being
damaged.” After reviewing the record, we find there exist genuine issues of material fact
making summary judgment inappropriate in this case.

The Silvesters alleged a continuing nuisance and requested damages and injunctive relief.
The trial court summarily applied the three year statute of limitations to the continuing
nuisance cause of action without considering the possibility of abatement, the Club's
alleged negligence, or the Silvesters' request for injunctive relief. Viewing the evidence in
the light most favorable to the Silvesters, we agree the trial court erred in applying the
statute of limitations to their continuing nuisance claim and accordingly reverse the grantof .
summary judgment on this issue. '

The Silvesters lastly argue the trial court erred in granting the Club relief due to his
personal bias against pro se litigants. This argument is without merit. "Adverse rulings,
even if erroneous, are insufficient to establish a trial judge's bias or prejudice.” Reading v.
Ball, 291 S.C. 492, 494, 354 S.E.2d 397, 398 (Ct. App. 1987). In support of their argument,
the Silvesters rely on the trial judge's comments at the conclusion of the hearing regarding
his advice they obtain an attorney. The trial judge merely related the old adage that "the
man who is his own lawyer has a fool for a client." State v. Owens, 124 S.C. 220, 223, 117
S.E. 536, 537 (1922). We find no evidence in the record the trial judge's ruling was based
on or influenced by any bias against either the Silvesters or pro se litigants as a class.

‘Based on the foregoing, the order on appeal is affirmed as to the dismissal of the trespass
cause of action and reversed and remanded as to the nuisance cause of action.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.
HOWARD and SHULER, JJ., concur. ‘
1. During the colloquy the trial judge said:

| Mrs. Silvester, let me say something. . . . If you don't want to hire a 'lawyer; that's fine. But
let me tell you what Abraham Lincoln said one time. A man who represents himself has a
fool for a lawyer. That was in my Daddy's law office when | was a kid. It's great advice. But

if you don't want to hire a lawyer, that's fine. That's your business. If you pay your seventy
bucks you can come over here and play this game just like everybody else. - '
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DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
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DEPUTY CLERK FAX (803) 734-1499
October 25, 2001

John E. Cuttino, Esquire ' .
R. Hawthorne Barrett, Esquire
Turner, Padget, Graham & Laney, P. A
P O Box 1473

Columbia, SC 29202

Re : Silvester, Thomas v. Spring Valley
1996-CP-40-1230

Dear Counsel:

The Court has issued the following order on your Petition for Writ of Certiorari in the
above entitled matter:

"Petition for Writ of
Certiorari denied.

- g/ Jean H. Toal C.J.
For the Court

Justlce Costa M Plelcones
not participating

October 25, 2001 "

By copy of thlS letter we are advising all interested partles of the action of the Court
" in this matter.

Very truly yours;

CLERK

DES/dmh
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STATE OF SOUTH CAROLINA
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
‘ )
) CIVIL ACTION NO. 96-CP-40-1230
| ) |
Thomas J. and Carolyn Silvester, ) :
) ORDER GRANTING DISMISSAL
Plaintiffs, ) PURSUANT TO RULE 41(b), SCRCP
| )
V. )
| ) 5o
Spring Valley Country Club, ) > & -
OF,: X el
) > 5 8
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) o : ' OI\ ‘;I.: -~
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This matter came before the Court by way of the Defendant’s Rule 41(b) Motion
Dismiss for failure to prosecute. The Motion was heard on August 5, 2013 in Columbia, South
Carolina. Plaintiffs Thomas J. Silvester and Carolyn Silvester have no attorney of record and

appeared pro se. Appearing on behalf of the Defendant Spring Valley Country Club was John E.

Cuttino, Esquire, of Columbia, South Carolina.
After a review of the record, an ana!}'sﬁs of the party’s submissions to the Céurt, and
- careful consideration of the oral arguments of all parties and the 'applicable law, it appears to the
Couri as follows:
Plaintiffs Thoma§ and Carolyn Silvester filed their original Summons and Complaint, pro

se, on April 11, 1996. On June 17, 1998, Circuit Judge Henry McKellar heard and granted

Defendant Spring Valley Country Club’s Motion for Summary Judgment. The Plaintiffs

@);’*J | | -




thereafter appealed Judge McKellar’s Order for Summary Judgment . On February 12, 2001, the
. South Carolina Court of Appeals issued its Opinion, affirming and reversing‘_in part Judge
McKellar’s decision, and remanding the action to the Richland County Court of Common Pleas.

Silvester vs. Spring Valley Country Club, 344 S.C. 280, 542 S.E.2d 563 (Ct. App. 2001). There is

I P ey e 2t s e

no evidence this action appeared on the Richland Country trial roster thereafter. There is also ;10
evidence the Plaintiffs made any effort to pursue or advance iheir case to trial at any time
between the issuance of the Court of Appeals opinion on February 12, 2001. Only in late( March
or early April 2013, did they telephone the Richlar;d County'Clerk of Court toix-lquire about the
status of their case. This amounts to a period of ove; twelve (12) years of iﬁactivity. Further,
more than seventeen‘(17) years have pqssgd since the Plaintiffs filed their origingl Complaint.

A Plaintiff‘has the burden of prosecuting his or hg:r actibn, énd a trial court mayA properly
dismiss an action for the Plaiﬁtiffs unreasdnable rieglect in proceedi;g with the case. McComas
vs. Ross, 368 S.C. ./5 9, (:526 SEZd 9_()2_ (Ct. App: ;2‘0-06)(cit{nig' DO(z Shevéy & Spires, Inc: vs.
An’tericgn Mo;ors Re;zlty Corporation, 279 .;C58, .‘301 S.E.?d 75 7 (1983)). In addition, a party
has a dt‘uy'to mox;itor‘ ;he progress of his ;)r her case. Lack of familiarity of legal proceed'ings
does not excuse this obligation, and the Court will not hold a laymgn to any lesser standard than
is applied to an attorney. Goodson vs. American Bankers Insurance Compa)?y of F lqrida, 295

S.C. 400, 368 S.E.2d 687 (Ct. Apj). 1988). ‘Rule 41(b) of the South Carolina Rules of Civil

Procedure states: “For failure of the Plaintiff to prosecute or to comply with these rules or any

Qz 2
N— | o




Order of the Court, é defendant may move for dismissal of an action or of any claim against
him”. The Defendant Spring V;illey Country Club has so moved, and the circumstances of this
matter warrant a dismissal of the Plaintiff’s-action. Accordingly,

IT IS HEREBY ORDERED that the Defendant’s Motion is granted, and this action is di;misséd.

AND IT IS SO ORDERED.

Qt Lé g (\
G. Thomas CooperyPrediding Judge
Court of Common Pleas

Fifth Judicial Circuit

August (o , 2013
Columbia, South Carolina
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
: )
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
) CIVIL ACTION NO. 96-CP-40-1230
: ) :
Thomas J. and Carolyn Silvester, ) ‘ B
) DEFENDANT’S MOTION TO DISMISS
Plaintiffs, - ) PURSUANT TO RULE 41(b), SCRCP
) oo B
4 ) = aﬁ ¥
Spring Valley Country Club, ) 'E.’ — :é
Defendant. ) % = gg .
’c
) | % 03
Pursuant to Rule 41(b) of the South Carolina Rules of Civil Procedure, the Defendant
Spring Valley Country Club moves for an Order dismissing the Plaintiffs’ action. Plainﬁffs’
Complaint was filed in on April 11, 1996. Prior to the Status Conference of April 17, 2013, the
last activity in this 'case took place on February 12,2001. Plaintiffs’ faiiure to prosecute their
case for well over a decade warrants dismissal of their action for failure to prosecute. The
grounds for this motion are stated more particularly and in detail in the accompanying
memorandum of Jaw, which is incorporated herein by reference.
TURNER ADGET,, AM & FANEY, P.A.
( ALY
John %t{mo Attorney
Joshu Shaw, Attorney
1901 Main Street, 17" Floor (29201)
Post Office Box 1473
Columbia, South Carolina 29202
Columbia, South Carolina - (803) 254-2200
May A% ,2013 ’ Email: jcuttino@turnerpadget.com
' Email: jshaw@turnerpadget.com
ATTORNEYS FOR DEFENDANT
SPRING VALLEY COUNTRY CLUB
)]



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| ) ' .

COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)

) CIVIL ACTION NO. 96-CP-40-1230
) :

Thomas J. and Carolyn Silvester, )

') MEMORANDUM IN SUPPORT OF
Plaintiffs, ) DEFENDANT’S MOTION TO DISMISS
) PURSUANT TO RULE 41(b), SCRCP

V. ) ) Co oy
Spring Valley Country Club, % : g EE; T
Defendant. ) - g rﬁfl% ,
) E gE
) ; d &
b - IS

2 e

| w
Defendant Spring Valley Country_ Club ( hereinafterf‘Spring,Yalleyi’.-on?_‘Defré?ldant”),z»_-m -

J\

gin

|

_hereby submits this Memorandum in Suppbrt of its Motion to Dismiss pursuant to Rule 41(b) of

the South Carolina Rules of Civil Procedure.’

' INTRODUCTION

This case was filed in 1996. Since 2001, it has remained dormant for approximately

twelve (12) years without any action on the part of the Plaintiffs to advance the case toward

resolution. Plaintiffs have unreasonably neglected to proceed with their claims and therefore

dismissal is proper and warranted pursuant to Rule 41 (b), SCRCP.-

FACTUAL ALLEGATIONS AND PROCEDURAL HISTORY -

Plaintiffs filed their Summons and Complaint on April 11, 1996.. The Plaintiff Silvesters
own property which backs up to land owned by the Defendant Spring Valley, and allege that

water draining from Spring Vélley’s property caused erosion of landscaping, the deposit of trash

t

t
i

e



and the creation of potentially hazardous health conditions from standing water. The parties
uneuccessfully mediated the case on June 11, 1998. On June 17, 1998, Circuit Judge Henry
McKellar heard and granted Defendant Spring Valley’s Motion for Summafy Judgment.

~ Plaintiffs thereafter appealed and on Februar& 12, 2001, the South Carelina Court of
Aepeals iss:ued an opinion which affirmed in part, and reversed in part, Judge McKellar’s
decision, and remanded the action to the Richland County Court of Common Pleas. Silves{er V.
Spring Valley Country Club, 344‘S.C. 280, 543 S.E.2d 563 (Ct. Apj). 2001). The Plaintiff
Silvesters did not prosecute their case following the remand of February 12, 2001. Apparently at
some point in early 2013, the Silvesters contacted the Richland County Court of Common Pleas.

Thereafter, a Status Conference was held by Judge L. Casey Manning on April 17,2013.

ARGUMENT

Rule 41 of the South Carolina Rules of Civil Procedure provides that “For failure of the

plaintiff to prosecute . ... a defendant may move for dismissal of an action or of ‘any claim against

him.”! Rule 41(b), SCRCP. “The plaintiff hae the burden of prosecuting her action, and the frial .
court may properly dismiss an actien for plaintiff’s unreasonable neglect in proceeding with her.
cause.” McComas v. Ross, 368 S.C. 59, 62, 626 S.E.2d 902, 904 (Ct. App. 2006) (citing Don
Shevey & Spires, Inc. v. Am.- Motors Realty C Corp., 279 S.C. 58, 60, 301 S.E. 2d 757, 758 (1983))
Moreover, “trial judges possess the 1nherent power to d1smlss actions sua sponte for a party’s
failure to prosecute the relevant claims.” Crestwood Golf Club v. Potter, 328 S.C. 201, 211, 493
S.E.2d 826, 83;2 (1997). Whether an action should Ee dismissed for failure to prosecute is leftto

the discretion of the trial court judge, and his decision will not be disturbed on appeal except

! The dismissal is generally without prejudice because “an order of dismissal for failure to proceed with the suit is in

the nature of a discontinuance of the action and is not an adjudication of the merits.” Small v. Mungo, 254 S.C. 438
442,175 S.E.2d 802, 804 (1970)

12



upon a clear showing of an abuse of discretion. Small v. Mungo, 254 S.C. 438,442,175 S.E.2d
802, 804 (1970).

There is no universal standard that South Carolina courts apply in deciding motions to
dismiss for failure to prosecute.? This circumstance is likely owing to the fact-specific nature of
motions to dismiss for failure to prosecute. Notwithstanding that “failure to prosecute” scenarios
can vary considerably, South Carolina appellate court decisions addressing motions to dismiss
for failure to prosecute generally fall into two categories: (1) cases involving nlaintiffs who are
not present or able to proceed when their case is called for trial; and (2) cases inuolving plaintiffs

who have failed to take actions concerning their case resulting in unreasonable delay.

. The instant case falls into the latter category and the mosttfactually analogous precedent
is Don Shevey & Spires, Inc. v. American Motors Realty Corp., 279 S.C. 58, 301 S.E.2d 757
(1983). In Don Sheuey & Spires, the plaintiff’s case Was dismissed without prejudice for failure
to prosecute when aﬁer serving the Summons, plalntlff neglected to file the document for fifteen
months. The Supreme Court afﬁrmed the trial court S dlsmlssal for. faxlure to prosecute noting

that “[plalntlff] not only feuled to tlmely file the Summons 1t also falled to otherw1se timely

/

prosecute the case. [Plamtlffl took no actlon between August 1976 and March 1978, when a )

Complamt was ﬁnally served twenty months after service of the Summons." 279 S. C 58 at 60,
301 S.E.2d-at 758 (emphasis added). Thus, the Supreme Court approved of the dismissal based
on the plaintiff’s delay, citing the principle that “The plaintiff has the burden of prosecuting his

action, and the trial court may properly dismiss an action for plaintiff's unreasonable neglect in

*The Fourth Circuit Court of Appeals has identified four factors to be considered in deciding motions to dismiss for

failure to prosecute. This test has been cited by South Carolina appellate courts; to the extent it is now an expression
of South Carolina law, it is discussed infra.

* Don Shevey & Spires was decided in 1983, prior to the adoption of the pleading procedures outlined in the South
Carolina Rules of Civil Procedure.

{3



.pfoceeding with his cause.” Id. (citing Thomas & Howard Company v. Fowler, et al., 238 S.C.

46,119 S.E.2d 97 (1961); Small v. Mungo, 254 S.C. 438, 175 S.E.2d 802 (1970)).

The approximately 20-month delay that resulted in dismissal in Don Shevey & Spires is
- trifling compared to the approximately 12-year delay in the instant action. Allowing over a
decade to pass without taking any action cannot be explained as anything other than

“unreasonable neglect” on the part of the Plaintiffs.

Moreover, the case law is clear that it is not the defendant’s obligation to assist plaintiffs

in prosecuting their case:

[I}t would be anomalous to require a defendant to force or encourage a
plaintiff to proceed with his suit. As we stated in Thomas & Howard Company
v. Fowler, 238 S.C. at 52, 119 S.E. (2d) 97: “The defendants, no less than the
plaintiff, had the right . . . to press for trial; but the duty to do so was the
plaintiff's, not theirs. While a defendant may bring about an expeditious trial

of a case, he has no legal obligation to do so; except to meet such actions as
are taken by the plaintiff, he may remain passive.”

Don Shevey & Spires, 279 S.C. at 60, 301 S.E.2d at 759 (quoting Thomas & Howqrd Company v.

Fowler, 238 S.C. 46, 52, 119 S.E.2d 97, 100 (1961))(emphasis added).

Also illuminating are those cases in which courts have rejected “fé.ilure to prosecute”
arguments based on plaintiff’s unreasonable delay. One suéh example is In re Miller, 393 S.C.
248,713 S.E.Zci 253 (2011), which involved an appeal from the Circuit Court’é order committing
Miller to the custody of the Department of Mental Health under the Sexua]ly Violent Predator
Act (SVPA). Miller mOQéd to dismiss the case under Rule 41, SCRCP,V for failure to prosecute
when the State failed to try the case wifhin sixty (60) days of the probable cause hearing as
mandated by the SVPA. The trial court denied the motion and the Supreme_ Court affirmed,
noting that the State filed a motion for a continuance prior to the expiration of the sixfy (60)-day

time limit and had identified specific circumstances that had resulted in unforeseeable delays in

I



scheduling the civil commitment trial. 393 S.C. at 256-57, 713 S.E.2d at 257.‘ Thus, In re Miller
offers an éxample of circumstances in which dismissal for failure to prosecute is not appropriate;

where a minor delay is accompanied by specific justification for the delay. '

Sy o
“

" Based on those authorities and appl)}ing Rule’41(b) in thé context of a plaintiff’s failure
to take action to prosecute its case, the instant case should be dismissed. The inaction of these
Plaintiffs for over a decade is easily the most egregious example of failure to prosecute in the
reported case law of South Carolina. Moreover, there are additional factors which may arguably‘
bear on me analysis. | In McComas v. Ross, the South Carolina Court of Appeals referenced a
United States Fourth Circuit Court of Appeals opinion which outlined four (4) factors for federal
district couﬁs to consider before dismissing a case for failure to prosecute: “(1) the plaintiff's
degree of personal responsibility; (2) the amount of prejudice caused the defendant; (3) th¢
presence of a drawn out history of deliberately proceeding in a dilatory fashion; and (4) the

effectiveness of sanctions less drastic than dismissal.” McComas v. Ross, 368 S.C. 59, 63, 626

S.E.2d 902, 904 (Ct. App. 2006)(citing Hillig v. Comm’r of Internal Revenue, 916 F.2d 171,174
(4th Cir. 1990)).*

Examining the four factors outlined by the Fourth Circuit onlyfl‘lrther illustrates why this
case should be dismiséed. Plaintiffé’ failure to take any action fof ovef a decade reflects that .
- ‘Plaintiffs have a high degree of personal responsibility for the delay (factor 1) and amply
demonstrates the presence of a drawn out hisfory. of delay (factor 3). Concerning factor 2,
prejudice to Spring Valléy is manifest in that it must defend against 'allegations concerning
events which happened twenty (20) years ago. Plaintiffs’ Complaint centers on alleged actions

by Spring Valley concerning the construction of a drainage system in 1992. Spring Valley is

* These same factors were discussed in an unpublished Supreme Court opinion, Channel Group, LLC v. Abbott,
2012 S.C. Unpub. LEXIS 15 (Mar. 21, 2012).-



prejudiced in that the evidence it would use to defend against the Plaiﬁtiffs’ allegations has

become stale or perhaps non-existent by virtue of the unreasonable and lengthy delay. C.f State

v. McClinton, 369 S.C. 167, 175, 631 S.E.2d 895, 899 (2006) (discussing policy underlying

statutes of limitations: “Parties should act before memories dim, evidence grows stale or
“becomes nonexistent . . . . [Flurthermore, there is universal acceptance of the logic . . . that

litigation must be brought within a reasonable time in order that evidence be reasonably available
~ and there be some end to litigation.”) Spring Valley should not be forced to yet again defend

"against allegations concerning events that occurred twenty (20) or more years ago where the

delay is the result of Plaintiffs’ failure to proceed with their case.

Because of the resulting prejudice to Spring Valley, any sanction less drastic than
dismiséal (factor 4) would not be an effective response to Plaifltiffs’ failure to prosecute.
Moreover, the “harshness” of dismissal is mitigated in the instant action because of the nature of
Plaintiffs’ claims. While Plaintiffs would certainly be time-barred from pursuing the claims they
have asserted in the instant lawsuit — which center on conduct and alleged darnageé occurring in
the 1990s — they would not be barred from seeking a iegal remedy for any current draihage '
issues ( which arose within the current é.nd applicable statute of limitations) by virtue of the
- Court of Appeals’ characterization of their action as a “continuing nuisance”. See Silvester v.

Spring Valley Country Club, 344 S.C. 280, 543 S.E.2d 563 (Ct. App. 2001).

CONCLUSION

Plaintiffs should not be permitted to proceed with their action. They seek a remedy for
events that are alleged to have occurred approximately twenty (20) years ago. They have failed
to prosecute their case for over a decade, taking no action whatsoever between February 2001

“and early 2013. The Defendant Spring Valley respectfully requests that this Court use the
. 6 N
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discretion it is afforded pursuant to Rule 41(b), SCRCP, to dismiss Plaintiffs’ action in its

entirety, without prejudice, for failure to prosecute.

TURN/E , PADG RAHAM & LANEY,P.A.

i

John B/ Chgtino | -
Joséhéi/ D.(%Thaw
1981 Main Street, 17" Floor (29201)

Post Office Box 1473

_ Columbia, South Carolina 29202
Columbia, South Carolina ' (803) 254-2200

May 2%, 2013 ‘ Email: icuttino’@tprnerbadget.com
: Email: jshaw@turnerpadget.com

By:

ATTORNEYS FOR DEFENDANT
SPRING VALLEY COUNTRY CLUB




~ STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT

CIVIL ACTION NO. 96-CP-40-1230

Thomas J. and Carolyn Silvester.

PLAINTIFF’S MOTION FOR CONTINUANCE
PURSUANT TO SOUTH CAROLINA COURT
OF APPEALS OPINION 3297

[
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Spring Valley Country Club

Defendant

S Hd 1€ EINL

<

~ Thomas J. and Carolyn Silvester, Plaiﬁtiffs, move for a Continuance of the above case and that
the MOTION TO DISMISS madev'by the Defendant, Spring Valley Country Club be denied.
The South Carolina Court of Appeals reversed and remanded the trial court’s decision as to the
continuing nuisance cause of action for Civil Action No. 96CP-40-1230. The Supreme Couﬁ of
South Carolina denied the Petition for Writ. of Certiorafi; written by the attorneys for Spring
Valley Country Club, on Octobef 25, 2001. The Silvesters waited patiently to hear from The
Richland County Court of Common Pleas, but never heard anything. In rebuttal to the
Defendant’s statement that Plaintiff’s failure to prosecute their case warrants dismissal of their
action for failure to prosecute , please be aware the Silvesters were never given an opportunity to
prosecute their case. The Court of Common Pleas never scheduled the case. The Silvesters
called the Richland County Court of Common Pleas office in March, 2013 to inquire why their

case had not been scheduled. Thereafer, a status Conference was held by Judge L. Casey



‘Manning. The Court of Appeals issued their Opinion and The South Carolina Supreme Court
agreed . These Opinions should be upheld by the Continuance of this case. The Plaintiffs, the
Silvesters, respectfully request this Honorable Court deny the Defendants, Spring Valley

Country Club’s, Motion to Dismiss and grant the Motion by The Silvesters for Continuance.

FHUMAGY 51LYESFER

Thomas J. Silvester

Carolyn'Silvester

12 Glenlake Road

Columbia, South Carolina 29223
(803) 736-0715

Pro Se Plaintiffs

July 30, 2013
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STATE OF SOUTH CAROLINA

County of Richland 1996-CP-40-1230

THOMAS J. AND CAROLYN
.SILVESTER,

PLAINTIFFS,
vs.

SPRING VALLEY COUNTRY CLUB,

DEFENDANT, . .

August 5,

COURT OF COMMON PLEAS

TRANSCRIPT OF RECORD

2013

Cdlumbia, South Carolina

BEFORE:

THE HONORABLE G. THOMAS COOPER, JR., JUDGE.

APPEARANCES:

CAROLYN SILVESTER, APPEARING PRO SE
THOMAS SILVESTER, APPEARING PRO SE

JOHN CUTTINO, ESQ.
Attorney fqr the Defendant

KAREN AMBROZIAK

QOfficial Court Reporter
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(There wére no exhibits introduced.)
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MS. SILVESTER: First of all, Judge, I would 1ike to
apologize for being here pro se.

THE'COURT: All right. Well, just have a seat. Let
me see what's going on here.

(Pause) .

All right. Mr. Cuttino.

MR. CUTTINO: Thank you, sir.

- Your Honor, this is a motion to dismiss pursuant to

Rule 41, the failure of the plaintiffs to prosecute their

claim fqr a period of about 12 years.

THE COURT: What is their -- whaE is their claim?

MR.VCUTTINO: Their claim is this: 'They live on a
fairway. The back of their residential yard backs up to a
fairway at Spring Valley Country Club.

They contend that through some affirmative'act that
the‘Spring Valley Country Club over time has changed
things and has intentionally channeled water through their
backyard whiéh causes their yafd to flood at times and
deprives them of the use of their yard and damages their
property.

THE COURT: Okay.

MR. CUTTINO: That's the essence of it.

Your Honor, I think that in order to get us to today
and for the Court to adequately undérstand what I'm asking

and why I'm asking it, I need to give you a chronology of

oo
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the somewhat tortured history of this case.

There is a -- there is a Court of Appeals‘opinion-
thaﬁ you may or may not have. I can hand it up to you.
What I'm about to tell you,  ours is, a lot of it is
contained in this Court of Appeals opinion from 2001;.

But, Your Honor? here is the -- here is the essential
timeline:. In 1983, the Silvesters purchased this house on
Gleﬁlake Road in Spring Valley.

. As it's_indicated in the Courf of Appeals opinion,
Mrs. Silvestef acknowledged that as eafiy as 1994, they
had some water problems in that lot. |
| In 1996, 17 years ago, they filed their original‘
summons and complaint, aéserting causes of action for
trespasé[ nuisance, and'injunctive relief.

In 1998, we made a -- we had a mediation, Wilburn

Brewer,Athe late Wilburn'Brewer, mediated this case, and

we were unable to come to any kind of resolution of it at

that tiﬁe.

THE COURT: That was in '982

"MR. CUTTINO: Yeé, sir.

The plaintiffs were pro sé at that time. They have
been pro se throughout the whole course of this case.

In -- in June of '98, this case came up for trial.
Judge —-»theﬁ Judge Henry McKellar granted.summary

judgment to the Spring Valley Country Club based on the

2.3
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_engineering report also in 1991, and here they were

of action for trespass was gone.

statute of limitations.
In the colloquy that took place in the court on the
record, Mrs. Silvester admitted that she knew of the

problem in 1991, and Mr. Silvester said he had seen an

bringihg a case they filed in 1996.

Now, the Silvesters didn't like that result. They
pro se appealed to the Court of Appeals. The Court of
Appeals issued the opinion tﬁat you have before you in

February of 2001 saying that -- that, you know, the cause

They said arguably that if fhis is a continuing
trespass, there were factual -- could be factual iséues of
whether it could be abated, whether in fact, it was'a
nuisance.

So the court issued its order remanding the case on
the iséue of nuisance and i think injunctive reliéf, but
that really wasn't discussed on the appeal.

Now, Of course, the court made no ruling on the
merits of the case. The court made no comment about
whethér it wbuld sucéeed., It just said there was a
possibility factual questions existed. That was in
February of rrrr EEII>P}'

“Your Honor, from that point until April of thié»year,

the Silvesters did nothing to pursue their case. Now, the

Q_;f,.
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question can legitimately be asked where has this case
been for the whole time.
 THE COURT: The remand?

MR. CUTTINO: Yes, sir. Where has it been? I don't

- know. I don't know whether the clerk didn't put it back

on the roster or What, but here is what we do know.

THE COURT: Has it been purged a£ this point?

MR. CUTTINO: Pardon me?

THE COURT: Has it been purged from the record at
this point? . :

MR. CUTTINO: I do not know. What I do know is this:
In April of this year, I got a phone call from Adam
Ribock, Judge Manning's clerk, who said, "the Silvesters
have called over here wanting to know the status of their
case." 1It's 12 years later. "Could we meet with y'all?"

We came over. We met in Judge Manning's chambers
with the Silvesteérs and Judge Manning and me, and
everybody just, you know, wondered what to do.

Judge Manning said, "Well, I'm not going to issue any

order at this time. I want y'all to talk to -- come to
some accord on this case. 1I'll give you four months to do
so." |

I had conversations with the Silvesters, and I'll get
into that in a minute, but as we were unable to do in '96

or '98, we can't reach a resolution because the Spring

285



10

11

12

13

14

15

16

17

18
19
20
21
22

23

24 .

25

Valley Country Club adamantly denies any liability for the

water problems these folks are having, and we adamantly

deny it today. We don't think that we should be forced

after all this time to defend a case that was brought back
o ) )/ ~ e : . o RIS

v o roh

in 1998. - 7hol . ewe on T e

BTN T Lot e

S N U PR P
Judge, 1it's important
AL RIS

0o
ok owe s

‘
\

to kno%‘thatliﬁ“the t}me L

1

between the time we got this Court of:Appeals opinion to

~early April of this year, I didn't hear from the

Silvesters. They made no effort to prosecute their case.
I have ﬁo information that they contact the clerk or
any Jjudge. .They never supplemented any respénses to
discbvery, interrogatories, or requests fof production.
It was just nothing but silence. |
I've been practicing 30 years,. and so when I was
faced with this situation, one of the first things I

wondered was well, did I have some duty to force the case?

-You know, was I under some responsibility to bring_it up?

The answer, I'm convinéed, is absolutely not. In
fact, there is a case that I cited in my brief that
essentiaily -

'THE COURT: You fiied a brief?

MR. CUTTINO: Yes, sir.

That essentially says --

THE COURT: Where was .it filed?

MR. CUTTINO: It was filed along with the motion. It
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should be attached to the motion, the memorandum in

support.

"THE COURT: Okay. That's what you're talking about?

MR. CUTTINO: Yes, sir. I'm sorry.
It -- it says, basically, a lawyer can only represent

one side, and a lawyer is under no -- a defense lawyer is

-under no duty to prosecute the plaintiffs' case, to urge

that it be prosecuted. He may remain passive.
Hearing nothing from these folks who quite frankly,

because they are pro se and because they had been

difficult to deal _with on many occasions, we said nothing,

,\_’ )

Your Honor. The Sprlng Valley Country Club we closed ourr

-/(\( [ P A ~—-~-»I

files, and not untll Aprll of thlS year has thls come back

)

Crod .o ' .- P
Z‘-* ., P LY IR g . i
Llp. e ik fee EAR
. iy ;

Erarne

PR g

Now, I am sure that the pro se,plalntlffs will argue

,,.

in this hearing the merrts of thelr case. ) They w1ll say

Jde
what they have always sald that they are pro se; that

they didn't really understand the rules They're waiting
for their case to come up, any number of what I will term
excuses for why so much time haslpassed.

But I wlll say this also: On just about every
encounter that they have had with me, I have urged them to
get a lauyer.

Judge -- Mr. Brewer, when he mediated the case,

explained to them perils of proceeding without a lawyer.

27
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‘Mr. -- Judge McKellar explained to them on the record the
perils of proceeding without a lawyer. |

Judge Manning recently explained to them the perils
ofvproceeding without a lawyer, and for 17 years, they
have made a conscious decision to proceed without a

lawyer. Although, I think the facts suggest they have

-y

) ~

access to lawyers. éb{ ,“4 L e SN :

; They%pursued thelg own appeaf'ln the Court of

/’"‘-’f'v v S O\vk s H/\ o _‘\ ‘;{ v .4_

N

Appeals, whlch is not somethlng most lay people can

successfully do.'"They did have fleetlng.a331stance of a

lawyer whom they later discharged on the appeal, but the

concepts of trespass, nuisance, and injunctive relief are

such that -- and they re pled such that any case, it seems
.to me, they have -- that they have access to lawyers 1f
— r L

they choose to do so. .7 . ‘ -
| In this circumstance, even today, Ms. Silvester
before this hearing had said, again, after many, many
years, the same thing: All they'uant is the water off
their property. | A
Well, my experience is that that's an elusive --

that's an elusive concept. We thought we had a -- an

agreement at mediation in 1998 with Mr. Brewer. They

backed out of 1t

sy

They have had prlor lltlgatlon with the homeowners

association, and I think in one of the homeowners

2%
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association cases,'they actually refused to sign either a
release or an order of dismissal. The Court ordered it
executed,for them. -

So the «cases that I have cited in the brief in

suppoft_of the motion to dismiss discussed unreasonable,

'unreasonable delay and unreasonable neglect in prosecuting

!

the case.

Your Honor, I have to believe that-the circumstances
are sﬁch that haybe a one-year delay or an oversight is
one'thing, but two, thrée, four, five, six, seVen, eight,
nine, tén,‘ll, 12 years, there has to be conscious
decisions made somewhére along tHe line by the pro se

plaintiffs to not pursue the case, not check on it, not

~call or not call the clerk, not ask that it be put on the

roster.

And at some point, Spring Valley is entitled to be
done with this case. They»thoﬁght they were done Qith
thié case. I doh't know why the plaintiffs didn't pursue
it for,lé years, but‘they ha&en't. |

So we think it's unreasonable. We think that the law

is that it is in your discretion about whether to dismiss

a case for failure to prosecute.

The only cases reported that I can find was a case

that was dismissed for failure to prosecute after only 20

months, and it's cited in my brief. This has been 12

29
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years, 12 years; seventeen yéars since the_filing of this
lawsuit.

I don't know what the justification is. 1I'm not sure
thére is any justification other than they just didn't
feel like pursuing it or made a conscious decision not to,
but I'm not sure what the explahation is or if it rises to
any formal excuse.

At some point, this case was over, and if they

believe they have another case, I guess they can file

another case, but this case that was‘filed in 1996 needs

to be dismissed for failure to prosecute. |
THE COURT: All right. ‘Thank you, Mr. Cuttino.
‘Mrs. Silvester or Mr. Silvester?

‘MS. SILVESTER:_ Okay. I'm going.to try to speak.
First of all, Spring Valley has had 11 years to
cbrrect, to.abate their problem, and the Court of Appeals

applied casevlaw.‘

If you haven't had time to read it, maybe you should

read their whole appeal because they gave the

justification for why they remanded‘it back to the court.
Now, if it comes back to the court --"if this case is
continued, I think that Spring Valley Country Club is
trying to say you can't have any evidence_és to what's
happeﬁed to you. Nothing-can be brought into the court to

say that you have got damage to your property or that you
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suffered any kind of injury. And so, hopefully, that

won't go through, but they've had 11 years since the Court

of Appeals to abate this problem.
And before that, they had an(engineer's report that
told them that they had 21—§§int—something acres going

over, going into a ditch; that they had three pipes going

. into that ditch.

And when that ditch came to the Silvester's property,
they ended the ditch and let the water flow in, flow
across our yard. So that anybody else up the line, that

ditch, they may think, well, they can put all their water

.into it, too,. and just push it right over our head.

What happened, if you have got a picture -- if you
have got a picturé up there -- hére is one right hefe if
yqu'd like to see it of the lot,vwhatFS happening with the
ditch and how they're chanﬁéling ;—

| THE COURT: Well, waif. I'm —-

MS. STLVESTER:' Oh, but could I give it to you, or is
tha£ not allowed?

THE COURT: Well, I don‘t know if they object,

MR. CUTTINO: Your Honor, I -- I won't object, but it
is totally irrelevant: |

THE COURT: All right. i'll determine that.

"That's fine. Hand it up, ma'am.

MS. SILVESTER: Okay.
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THE COURT: Ma”am; this-gentleman right here.

'MS. SILVESTER:. Oh, i'm sorry. |

The engineer's report is before that where it tells
you about thls 21 acres> JThey've known thlS all the time,
and they hfven t chosen to abate it.

It's.ho€ man made. That report will tell you they

, have - they ve been collecting water into three pipes and

discharged'it into thatﬂditch, and then since they had no

right of way to our property -- and I tried -- I told them

I will give them easement down my lot line to put their

pipe so that all of their water that they're trying to get

over the lake across the street from me, that I'll give
them the right of way to put their pipe and carry thelr
water.

They don't have tO'just dump it on me after they've
collected it from 21 acres) from more than 21 acree, and
they have three pipes. And the only reason'thie case has
not been resolved is that thev'want me to take
respohsibiiity for their water. “

They want to -- they might would -- they've offered

‘me a little bit of money at times, but not enough to pay

for those pipes -- or I wouldn't know. I wouldn't accept

it because then it would be my responsibility to maintain

their water. That's their water.

I will give them right of way across my lot.- I will .

2
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deed them property so that they can take it across the
street and not flood my property, and that has been the
only reason it has not been resolved.

They've been aware of that from day one, and I've
asked them to fix the problem, but I can't take on their
responsibilities.

Okay. I heard you say -- you asked if thislcase had‘
been purged. Well, I would assume it hadn't been purged
or —-- or Judge Manning would not have -- would not have
called the status to go.

They know it's there. They know that it was sent to

_ the court.

~ THE COURT: I have the file now.
MS. SILVESTER: Yeah. So it's not purged, and the
appeal court, they applied case law. They're probably the

best Jjudge of anybody, and I deny that we have been

difficult.

I havevtried'to help them. I wanted to help them do
it as cheaply as they could do it. I have -- I - I could
ask for damages. I haveﬁ't chosen -- I don't want to ask

for damages even though we have suffered greatly.

We have not been able to enjoy our property, and the
reason I don't have a lawyer, the lawyer kind of messed up

on that case with the Spring Valley Homeowhers that he's

talked about.

33



10
11
12
13
14
15
16

17

18

19

20

21

22

23

24

25

- o 15

He'said that we agreed to something that we hadn't,
and then he aiso -- they had a hearing, and they didn't
let us know. They can't  find any record where they had
sent usf;?héa%igéfl' | |

And so that case, I didn't do a good job with it, or
it would have been appealed, too. It's just that — 1
jusf didn't do a good job because the reason I -- I feel
sure it would-have been appealed is because we didn't
agree to it.

' And -- and it was still -- the homeowners is going to
téke care of the water when it gets to the easement from
the front of our house. This water is coming across the
back.

The homeowners will take care of the water from the

time when it gets to these two pipes. They've dug this

.big hole in our front yard where this water is washing

down, too.

And when it rained last time, I saw water coming in
from four different wa&s because it had overflowed. Water
came in four different ways to get in that pipe. So the
homeowners, they pﬁt another pipe under the road to carry
some of the water. So they fe}t like they had done their
part.

Then they told us, "You go after Spring>Valley

Country Club because the water is theirs." That's what

34
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they told us. I think you can probably find that in the
record, somewhere that:they did that,-but we have been
a?ything but hard to get along with. But we know what the
fix is, and it needs to be done. |

The reason we couldn't -- I don't know why we
couldn't come to an agreement, why they wouldn't want to
put that down the lot line., Bob Russell, who is a
developer, liﬁed next door to me at one. time.

And he toid ﬁe -- hé developed pfopert&%%iHe said
that there shéuld have been a pipe down the lot liné. If
they~want to carry that water over to the lake across the
street, then they should make provisions for it. —

And nobody wants to be over with this case more than

we do. We have suffered all these years. We have not

been able to use our property to ehjoy it. Like if you

think you're going to have people over, you want to look
and see, is it going to rain? Becaﬁse we sure don't want
them to see what happenslhere when it rains.

They can't deny that they‘have the ditch, and that
they have three pipes comihg into it. The ditch ends at
my property; They maae‘ﬁo provisions fof that'water-aftér
it came to my property.

They let it:gush over, ana it has made a stream, but
it's not deep enough. AApd so it floods"the‘water -- you

know, it floods. Well, should I dig a ditch to carry
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their water? I don't think so because I'm not collecting
the‘Qater, putting it on them.

'If it were the other way around, I think this case
would have Eeen settled a long time ago, but the reason
I'm pro se is I'm trying to save them money. And I feel
like I have a legitimate case. I sure don't want to.

Can you imagine haﬁing to go'through'with this if you
were a lawyer? . Can ydu ima§ine7trying read this stuff and
interpret it?

And so, i_say that we move for a continuance of this
case and that the motion to dismiss made by deféndant,
Spring V;lléy Counﬁry Club, be denied.

‘The Séuth Carolina Court of Appeals reversed and
rgﬁanded the trial court's decision as to the continuing
cause of éctioanor civil éction c?se,nﬁﬁber

96-CP-40-1230.

. .

"The Supreme Coﬁrt of Soufh Carolina deﬁied the
petition‘for writ of certiorari written b§ ﬁhe attorneys
for Sp;ing Valley Country Club on October the 21st, 2001.

The Silvesters waited patienfly to hear from the
Richland CountyvCourtlof Common Pleas but never heard .
anything.

In rebuttal, the defendanf's statement that

plaintiffs failed to prosecute their case warrants

dismissai of their action for failure to prosecute, please
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be aware the Silvestefs were never given an opportunity to
proéecute their case.

- The Court of Common Pleas never scheduled the case.
The Silvesters called the Richland County Court of Common
Pleas in Maggh_QQJB to inquire why their case had not been
scheduled. w

However, I will say I asked a prominent lawyer in
thié town -- you know, you hear of cases. The court is
slow and cases don't come up.

So after about two years, I did ask a prominent
attorney in this town, "You know, I don't understand."

You know, it was just in passing. It wasn't a friend of
mine or anything. It was just a question. ﬁWhy hasn't
our—caseAcome up, and we —-- what can we do about it?"

He didn't tell me what to do about it, but -- but ybu
know, I kept waiting because I thought, "Well, you know,
the court is slow.". | |

I know people whb have got DUIs and five years later

the case didn't.come up. So I didn't know if this was the
same kind of situation or not why the court was so slow.
I had no idea why it was slow, but I felt like it had a
responsibility that whatever the South Carolina Court of
Appeals says needs to be done.

But I don't feel like that it's any fault of ours the

way he doesn't feel like it's any fault of theirs, but
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they knew what the Court of Appeals said.

And if I had been in their shoes, I would have been
tried to abate that situation. I would have been trying

to fix the problem, because it cannot be denied that they

have those pipes; that they were collecting that water and

every time it rains thaf wé get flooded and inundéted.

There was some pictures sent to you. Your law clerk
can show them to you there. That's my house there on the
side, 'and the water was coming that close..

I actually have a picture where it's all the way‘ub.
I didn't bring it with me, but there's a picture where the
water is already up to my hoﬁse.-

| "You know, we're:oid} and‘we can't go and go up under

the hoﬁse and find oﬁt how much water has washéd up under
there, but fhe hext time it rains, I am'going to hire
somebody to go under there and see how much watér is
getting under the house with each rain. But I ask that
you —-- that you let_this case go forward, Let it continué
on. | |

I think they pﬁlled -- tried to pull the same trick
the last time, and the Court of Appeals didn't go along
with it. They may not go along with it thié time, so I
don't know.

Would the Court of Appeals go along with you, with

this case being dismissed? I don't know.
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THE COURT: All right.

Anything further, Mr. Cuttinoé

MR. CUTTINO:‘ Your Honor, as I predicted they would
do, and as they have done every time I have dealt with
them, they will discuss what they think are the merits of
the case.

They will freely take little pieces of things they
heard or engineer reports that they think they have seen
and understood and build a case.

The Silvesters and’I are both 17 years older than
when this case oriéiﬁaiiy got filed. They never named an
expert witness. They have said the same thing over and ;
over agéin with no willingness and no effort to prove it.

They -- mostly, Your Honor, with all due respect,
just extremely hard headed about this process, and I think
one of the questions before the Court is, is there a.
different set of proéedural rules f:; pro se plaintiffs

n s
than for represented parties? |

I dare say that if a licensed attorney had been on

the other side of this case for 12 years and done nothing,

not made any effort, it ——‘it just would be a different
outcome. |

I thiﬁk there's a great temptation -- at least I've:
seen it in my career -- for courts to be sympathetic or --

or bend the rules somewhat for pro se parties, but in this

vt

39



10
11
12
13
14
15
16
 17
18
19
20
21
22
.23
24

25

21

instance, Your Honor, this is over a decade, over a decade
of a conscious decision.
And, you know it's rained several times in the last

12 years, so if they were really having this problem, you

3

‘would think they would try to prosecute it. }”*ff C

The club needs an end to this 1996 lawsuit, and I
guess, I guess, if they think they have a contiﬁuing
nuisance, I understand the law to be that every time they
think they have a nuisance, they have a new statute of
iimitatioﬁs, a .new encroachméhf; a new cause of action.

So, you'know; when you dismiss thié case, I guess .
they're free tqwbring another case that stretches back to

3

whate?er they.think happened in the lastvthree yeérs, bﬁt
to make the club defend claims\that were brought in 1996
after these folks, people, héve done nothiﬁg, nothing in
the interim since this Cour? of{Appeals opinion for 12
years, nothing, is unreasonable.’\it'é unéééédﬁable to
Spring Valley Country Club.

You know, there is -- there is a suggestion by
Ms. Silvester tﬁat if they really wanted to settle the
case -- iet me tell you what my experience has been. My
experience has been --

THE COURT: I don't need it. )

All right. Mrs. Silvester, I'm going to read the

Court of Appeals opinion. It's my understanding -- I just

-~
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glanced at it brieflyﬁthat they did not throw the cése oﬁt
saying there may be a continuiﬁngﬁtre§pas§3
»»;_ @ qpqﬁ?pqinthrespgsé, if you do:;-littlé research on
it;\iﬂdicaééé‘;- itléllows you to file a suit any time you
feel there is an additional'trespass in addition to the
one that you filed'fuit on in 1996. \
| .hBug this case,ﬁthe fact that no actioﬁ haé been taken
on this case in the last ten ér 12 yeafs,Ai think that's
why the rule —-.Rule 41 (b) is in piace to allow the courﬁs
to operate in a -- in a cbnsistént andvofderly fashion.
| You know, the problem tﬁat pro se litigants have --.
and that's not'just'you. We ha&e many-pro se lifigants,
but fhe rules are the samgffor both, pro se and
represehted.litigaﬁts. | . o B
| If you cﬁodse to operéte pro se} you have got to

follow the same rules as anybody else, as Mr.. Cuttino does

or any other litigant in this court. That's the only way

the courts can operate in a -- as I say, in a consistent

and orderly fashion.

So I'm going to ask Mr. Cuttino tovpfepare me an
. . - & / B '

order thdismi§s this éase,'//
V'vI'm going to réturn th;s docﬁment to you, ma'am, and
perhaps you can use it at some point in time in the
future. | |

Thank you very much.

m
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MS. SILVESTER: Can I say one other thing?

THE COURT: Well,'you can but Iive alréady fuled.

MS. SILVESTER: Okay. I'd like to know what rules
have been bent.

THE COURT: What?

MS. SILVESTER: I'd like to know rules have been bent
or what --

THE COURT: Read the book. Just‘read the book.

MS. SILVESTER: It says that rules -- |

THE COURT: You'll have to read-the rules, ma'am.
You can't come into court and ask me what the rules are.
If you want to come to court,'you've got to operate by the
same rules that Mr. Cuttino's client does.

MS. SILVESTER: Well, sir, Your Honor?

THE COURT: Thank you very much. |

MS. SILVESTER: It doesn't matter --

THE COURT: We are now -—-

MS. SILVESTER: -- wha£ the -- it doesn't matter 'what
the Court of Appeals said?

" THE COURT: I said I'm going to look at it before I
sign his order. If there's any reason not fo sign the
dismissal order, I Qill'not sigh it, but in the meantime,
I;m going to ask him to prepare what I call a proposed
order.

So I'll look at it. I'm going to read the Court of

Y2
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Appeals opinion in greater depth.than I've been able to do
just scanning it this morning.

MS. SILVESTER: Okay. Thank you very much.

THE COURT: All right. We are down until 2:QO.

MR. CUTTINO: Your Honor, Your Honor, excuse me. I
will send them a copy of the order --

THE COURT: Please do.

MR. CUTTINO: -- via e-mail.

THE COURT: All right. Thank you very much.

(Whereupon, the proceedings were concluded.)
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STATUTE OF LIMITATIONS HAD RUN OUT?
THE COURT: NOBODY EVER RAISED THE ISSUE OF THE STATUTE
OF LIMITATIONS TO ME. I DON’T READ THROUGH ALL THESE FILES.

I'VE GOT FQUR_THOUSAND CASES PENDING.IN THIS COUNTY. I GET
THE FILES OUT AND PEOPLE BRING THINGS TO ME ONCE A HEARING

STARTS. I DON’T GO TO THE CLERK’S OFFICE AND READ THROUGH ALL
THE FILES.
MRS. STLVESTER: ' HOW COULD THE STATUTE OF LIMITATIONS --

THE COURT: I JUST EXPLAINED IT TO YOU.

MRS. SILVESTER: BUT SINCE IT'S AN ONGOING NUISANCE AND

THE STATUTE OF LIMITATIONS -- DAILY WE ARE BEING --

THE COURT: WELL, I SUGGEST YOU GET A LAWYER THIS TIME
AND FILE ANOTHER LAWSUIT IF YOU THINK YOU HAVE AN ONGOING
NUISANCE.

MRS. SILVESTER: WELL, SIR, I DON’T THINK IT SHOULD BE
THAT WE SHOULD HAVE TO GET A LAWYER.

THE COURT: MRS. SILVESTER, LET ME SAY :SOMETHING. WE’'VE
ALREADY HAD NUMEROUS CONVERSATIONS ON THIS CASE. IF YOU DON'T
WANT TO HIRE A LAWYER, THAT’SvFINE. BUT LET ME TELL YOU WHAT
ABRAHAM LINCOLN SAID ONE TIME. A MAN WHO REPRESENTS HIMSELF
HAS A FOOL FOR A LAWYER. THAT WAS IN MY DADDY’S LAW OFFICE
WHEN I WAS A KID. IT’S GREAT ADVICE. BUT IF YOU DON'T WANT
TO HIRE A LAWYﬁR, THAT’S FINE. THAT'S YOUR BUSINESS. IF YOU
PAY YOUR SEVENTY BUCKS YOU CAN COME OVER HERE AND PLAY THIS

GAME JUST LIKE EVERYBODY ELSE.

12
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
THOMAS J. AND CAROLYN )
SILVESTER, ) CIVIL ACTION NO. 96- CP-40-
» ) f° }t’."' 5'.“ : ' ; K
Plaintiffs, ) g P " MR A
- )
VS. ) COMPLAINT
o . ) (Jury Trial Demanded) .
SPRING VALLEY COUNTRY CLUB, )
' )
Defendant. )
) -

TO: THE DEFENDANT, ABOVE-NAMED:
The Plaintiffs, Thomas J. and Carolyn ASylvcsteﬁr. complaining of the Defendant above-

named would respectfully show unto this Honorable Court the following:

1. The Plaintiffs are citizens and residents of the County of Richland. State of South

Carolina.

2. The Defendant, Spring Valley Country Club (hereinafter “the Country Clﬁb"),
upon informétion and belief, is a non-profit corporation organized under the iaws of the State of
South Carolina with its principal place of business in Richland County, State of South Carolina.

3. The Pl;clintiﬁ’é own Lot 12 Glenlake Road in the Spring ‘Valley Subdivision.

4. | The Country Club owns lands located at the rear of the Plaintiffs' lot which drain

onto the Plaintiffs' lot causing the erosion of landscaping, the deposit of trash and the creation of

botemially hazardous health conditions from standing water.




(Trespass)
5. Each and every allegatlon contalned in paragraph one (1) through four (4) is
: realleged and mcorporated herem by express reference as though fully set- forth verbatnn in th1s
. paragraph |
| . 6. The Plamtlffs are legally selzed w1th and in possessmn of thelr lot, 12 Glenlake
| Road in the Spring Valley Subdmsmn They are the "true owners" of this property
o 7 The Defendant owns property ad_]acent to and abuttlng the rear of the Plamtrffs |
| property. |
8. The wﬂlﬁal conduct of the Defendant has created an invasion Wthh has interfered
with and contmues to mterfere w1th the rlght of excluswe possessmn of the Plalntlffs lot in that
the Defendant has allowed and’ contmues to allow .water to drain from its property onto the
' property of the Plamtlffs causmg portlons of the Plamtlﬁs lot to become a dralnage arca
| "collection pond" Such conduct has deprlved and contmues to deprlve the Plalntrffs from nsmg
' portlons of their property especrally after heavy rains. VA
o 9. The Defendant has been plac_ed on notlce of such trespass and has failed to resolye
the drainage problem. | |
10.  The trespass upon the Plaintiﬁ‘s' property is a direct and proximate result of the
actions of the Defendant in: ; ‘ |

-
(a) constructing'a french drainage system in 1992 to collect and concentrate
water onto the Plaintiﬂ’s’ property in a direct and concentrated manner.

(b) failing to properly nnplement operate or maintain a storm
drainage system so as to allow it to operate within its lawful
confines.

w1



() failing to act, after notice of a defect in the system, which
' allowed its water to invade iipon the property of the ~ -
Plaintiffs and to interfére with the Plaintiffs’ exclusive right
of possession of 12 Glenlake Road '

(d) allowmg storm dramage water to leave its property and
"take over portlons of the 'roperty of the Plaintiffs.

(e) mtentlonally falhng to make any effort to prevent its storm
‘ runoff water from takmg over the Plaintiffs' land and
mterferlng wrth the Plamtlffs rrght to possessron thereof

® fallmg to put into place or construct a sufﬁc1ent drainage
system to prevent foreseeable erosion and the resultant
damage therefrom and in caiising its water and trash to
come onto the lands owned by the Plaintiffs and interfere
with the Plaintiffs' excluswe nght of possession of their
land. Fk »
* (g) farlmg to take reasonable and commercially feasible actions
Am mstalhng an adequate drainage system as recommended
*in an engineering study commissioned by the Spring Valley
Homeowners Association. to prevent the damage and
destruction on the Plaintiffs' lot, thereby interfering with the
Plaintiffs' exclusive rrght of possessmn of 12 Glenlake Road.

(h) failing to ﬁ11ﬁ11 thelr ,legal dntres relating to .thelr water.

11.  To the extent that the Defen’dantvhasv a valid_easement.to discharge storm waters
over and across the lands of the Plaintiffs, the ﬁefendant has intentionally and wilfully exceeded
any and aﬂ rights created or given by said easement.

12, The Plaintiffs have not given the Defendant permission or consent to take their lot '
for the purposes of a drainage area or holding pond for excess surface storm water. The Plaintiffs

have not authorized the Defendant to enter their lot to make use of same for the purposes of

storm water holding.



13. In perpetuatmg and m its actrons of trespass the Defendant has acted , |
. wantonly, wdlﬁllly and in reckless dlsregard of the Plamtrffs rlghts In its repeated trespasses,
| atter notice to cease its entry upon the Plamtrﬂ's lot the Defendant has acted wﬂlﬁxlly, wantonly
and mtentlonally to cause and allow 1ts dramage waters to occupy and damage the Plamtrﬂ”s
property. B l |

o 14. ‘Asa ‘direct and proximate'resalt of the repeated willful acts of trespass of the
-Defendant the Plamtlffs have suffered and w111 contmue to suffer damages to their property,
emotronal dlstress and other damages The Plamttffs have spent and will be requlred to continue
"to spend large sums of money to reparr the damage to thelr property as a direct and proximate
result of the trespass of the Defendant all to the detrrment and damage of the Plamtrffs

15. Asaresult of the trespass of the Defendant the Plamtrﬁ‘s are informed and believe

thatv they are entrtled to nomlnal compensatory, actual and pumtxve damages as well asa

]‘ permanent mjunctlon prohrbrtmg the Defendant from contmulng its repeated conduct of trespass.

FOR A SEQOEQ QAQSE OF ACTION

(Nulsance)

16. Each and every allegation contained 1n paragraphs one ('1) through fifteen (1 5) is
realleged and incorporated herein by express reference as thongh fully set forth verbatim in this
paragraph. |

17.  As owner of their lot and home, the: }j’laintiffs are seized with a right to the use and
enjoyment thereof, They have a right to enjoy mental tranquility and a right to an absence from

all but reasonable interference from third parties.

\

18.  The conduct of the Defendant, and the manner in which the Defendant has used or _

allowed its property rights to be used, has caused the Plaintiffs material annoyance, discomfort,

hurt and damage to their property.

3
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19, The conduct of the Defendant wlnch has caused the ﬂoodmg of the Plamtlffs

prennses and the deposrt of trash and erosron of landscapmg upon the Plamtlﬂ's land, lawn and

garden is both unreasonable and contmuous ThlS conduct causes and results in —C@M

' and/or rwble mterference with the Plamtlffs use and enjoyment of therr lot. Due

‘%-~

: to the conduct of the Defendant the Plamtrffs are unable to enJoy their yard are unable to

mamtam therr 1andscapmg and lawns and are forced to endure the continuous and repeated

| mﬁltratron of water onto therr lot whrch causes and creatcs potentlally hazardous health

conditions.
- 20.  The interference caused by the conduct of the Defendant is substantial.
“21. - The interference caused by the conduc_t of the Defendant would upset and inflame

an ordmary reasonable person e
227 There is no redeemmg social valuel to the conduct of the Defendant
- 23 : The actlons of the Defendant are not approprrate in that it has falled to resolve the
dramagel problem affectmg tbe Plamtlffs lot (A
- 24, The mtent of the Defendant is such that it is maintaining the nursance rmth a
conscious d1sregard for the nghts of the Plalntlﬂ's and the Plaintiffs' property and with full
knowledge of the nuisance thch they have createdand C_OEE_me - to m: maintain.

25.  The failure of the Defendant to properly resolve the dramage problem affecting the

Plaintiffs' lot has interfered w1th and continues to mterfere with, the Plarntlﬂs nght to the quret

_ use and enjoyment of their property

26.  The nature of the conduct of the Defendant is such that it is allowing water to
accumulate on the Plaintiffs' lot, providing a place for mosquitos, snakes and other vermin to

breed depositing trash upon the Plaintiffs' lot and destroying the prennses of the Plamtrffs
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- 27. The nuisance created by the Defendant has resulted 1n a dlrmnution of the market |
: value of the Plamtiffs property, has caused the Plaintiffs to expend funds in the past and will cause
‘the Plamtrffs to expend funds in the ﬁxture to _correct problems whlch are foreseeable
consequences of the nuisance and which have caused the Plamtiffs mental angulsh as well as
»nreparable damage to their property | K |
28, As a result of thc creation and maintenance-of a nuisance 'by the Defendant, the
Plaintiffs are informed and belleve that they : .are entitled to norrnnal compensatory, actual and
pumtive damages as well as a permanent mjunctlon. prohrbitmg the Defendant from contmumg in
its failure to resolve the dramage problem affectmg the Plalntrﬂ's lot thereby causmg a nuisance on
the Plaintiffs’ property. ‘ |

FOR A THIRD CAUSE OF ACTION
(In]unction)

-29, Each and every allegatlon contalned in paragraphs one (1) through twenty-eight
(28) is realleged and mcorporated herem by express reference as though fully set forth verbatim in
this, paragraph. | |

30, | The Plaintiﬁ's are seized with a right to the use and enjoyment of their property.

31.  The Defendant has trespassed and created a nuisance on the Plaintiffs’ property,
willfully, wantonly and with a conscious disregard for the Plaintiffs’ rights.

32.  The Defendant continues to trespass and maintain a nuisance on the Plaintiffs’
property which has interfered With, and continues to interfere .with, the Plaintiffs' right to the quiet
use and enjoyment of their property. |

33.  Because the Plaintiffs continue to suffer harm with each heavy rain, as a result of
the Defendant’s trespass and maintenance of a nuisance on the Plaintiffs’ property, and because

the Plaintiffs cannot be fully compensated by an award of damages alone, the Plaintiffs are

51



-' mformed and belleved that they are ent1t1ed to an Order permanently enjomlng the Defendant
- from allowmg water to drain from its property onto the property of the Plalntlﬂ’s causing portrons
~of the Plamtlﬂ’s lot to become a dramage area collectlon pon ‘
WHEREFORE the Plamtlffs pray that thrs Court grant Judgment in favor of the Plaintiffs
tor the rehef above requested and for such other and further relief as this Honorable Court deems

just, approprlate and proper.

%W/% JW

Thomas J. S%(ester Pro Se

12 Glenlake Road :

: Columbla South Carolina 29223
‘ ‘(803) 736-0715

Columbla, South Carohna
, 1996,
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