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Statement of Issues on Appeal

DID THE TRIAL CQURT ABUSE ITS DISCRETION IN REFUSING TO
PEIK‘MiT: APPELLANT’S TRIAL COUNSEL TO RE-CROSS PIERRE
NELSON REGARDING HIS ASSERTION — MADE FOR THE FIRST TIME
ON RE-DIRECT EXAMINATION - THATV NO O"fHER CONCLUSION
COULD HAVE BEEN REACHED FROM HIS DAUGHTER’S ACCOUNT OF
WHAT HAPPENED ON THE NIGHT IN QUESTION OTHER THAN THAT A

SEXUAL ASSAULT OCCURRED?

le THE‘-TRIAL COURT ERR IN REFUSING TO DIRECT A VERDICT FOR-
APPELLANT AS TO THE CHARGE OF FIRST ‘DEGREE CRIMINAL
SEXUAL CONDUCT ON A ‘MINOR WHERE THE STATE FAILED TO
PRESENT ANY EVIDENCE — DIRECT OR CIRCUMSTANTIAL — OF |
SEXUAL  INTERCOURSE, CUNNILINGUS, FELLATIO, ANAL
INTERCOURSE, OR ANY OTHER INTRUSION OF ANY PART OFI
APPELLANT'S BODY OR ANY OBJECT INTO THE GENITAL AOR ANAL

OPENINGS OF THE ALLEGED VICTIM'S BODY?



Statement of the Case

_On April 4, 2011, a Charleston County grand jury indictedAppellar;t Kenneth
Gahagan (hereinafter “Appellant”) for one count of first degree criminal sexual conduct
with a minor, in violation of South Carolina Codé Section 16-3-655 (Indictment No.
2011-GS-10-2510), and one count of committing a lewd act on a minor, in violation of
South Carolina Code Section 16-15-140 (Indictment No. 2011-GS-10-2511).
| (indictments). On February 1, 2012, Judge Markley Dennis selected a jury for
Appellant’s trial. On lj;el;ruary 1-3, Appellant’s case was tried to a jury with Judge
Stephanie McDonald presiding. Assistant Solicitor Elizabeth Gordon pr_o.sgcuted the case-
for the State. Assistant Public Defenders Mary Ford and Ted Smith represented
Appellant. | ’

Prior to trial, the Court held a brief competency hearing to evaluate the -
competency of the alleged victim (hereinafter “Child”), WhQ Waé five years old at the
time-of trial. (R. pp. 006-Ql 1). After the opening statements of the State and Appellant,
| the State called seven witnésses — the Child; the Child’s father, Pierre Nelson; theé Child’s

mother, April Brown; the Child’s mother’s rolommate, Brandi White; a detective with the
Special Victims Unif of the Charlestqn County Sheriff’s Office, Rita Avila; a therapist
from Dee‘ Norton Lowcountry Children’s Center, LeAnn Gardner; the Child’s father’s
girlfriend, Brook Cumbee; and a pediatric nurse practitioner, Tracy Halasz. The Child
testified that the alleged incidént occurred in her mother’s bedroom when her motﬁer was
at work and while the Child and her older brother, Junior, were asleep in her mother’s
bed. (R. p. 025, line 16 — p. 026, line 1; p. 029, lines 14-17). The Child testified that

Appellant “put his private on my bottom” (R. p. 025, line 17), and when asked “what part
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of [Appellant’s] body touched your bottom,” the Child answered “[h]is pee pee.” (R. p-
026, lines 18-20). | |

The testirﬁony of the Child and the Child’s parents indicated that thé people in the
. house when the alleged incident occurred were the Child’s brother (Junior Nelson),
Appellant, the Child’s mothef’s roommate (Brandi White),‘.and Ms. White’s daught.er.v
(R:.p. 029, lines 16-17; p- 043, lines 7-9; p. 056, lines 8-10; p. 057, lines 10-12; p- 059,
lines 12-14). yOf tﬁese individuals, only the_'Child and. Ms. White testiﬁe;d at trial, and
Ms. White ha}d no khowledge of the allegéd incidept. In facf; Ms. White hvaS'neverj« '
spoken to the Child about ‘thé alleged incidént and has never.'heard the Child scream out
for hélp, on the unspeciﬁed night of the alleged incide;nt or on any other night. (See id.; ‘,
see als?; id. at R. p 066, li'n‘es 8-16). Thus, the only testimony regarding the de_taiis ofthe
alleged incident was frém the Child. Ali other.witnesées testi;ied only about events thé‘g V‘
occurred at leaét several days after the alleged incident; after the Child made a comment
“to her father about the aileged incident. Notably, aﬁd as discussed further below, thé
Court refused to .permit Appellant’s trial couﬁsel to re-cross Mr. Nelson regarding his
asseﬁion — made for the first time during his re-direct examination — that no other
conclusion could be reached other than that a sexual assault oéburred based on the -
account given by the Child té ‘Mr. Nelson. (R. p. 053, Line 19 - p. 055, line 1). |

After the close of the State’s case-in-chief, Appellant moved for directed verdict.
(R. p. 091, lines 15-21). The Court denied Appéllant’s moﬁon as to both indictments, -
stating that “the State has produced some evidence, 'some, that will get it paét the directed

verdict stage.” (R. p. 092, lines 8-14). The Court did not identify the specific evidence



that it was relying upon to deny the directed verdict motion as to both indictmeqts. (See
id.).

During his casg-in-chief, Appellant called one witness — Dr. Amanda Salas, a
psychiatrist with specialized training in child adolescence psychiatry. After Dr. Salas
testified, Appellant rested. Appellant then renewed his motion for a direcfed verdict, and
the Court denied the motion, stating: “And fér the same reasons expressed earlier I wiH
deny that.” (R. p. 093, lines 24-25). After clos'ing arguments, the jury returned a verdict |
' éf not guilty on the charge of first degree criminal 4séxual conduct with a minor, and a
verdict of guilty on the charge of lewd act upon a minor. (R. p. 106, line 23 — p. 107, line-
4). After tﬁe jury-returned the Ve;dict, the Court héld a brief sentencing hearing and
sentenced Appellant. to a termrof twelve yearé at the Department of Corréctions. (R.p.
108, lines 22;24). On February 10, 2012, Appellant timely filed a hotice of appeal.
(Notice of Appeal and Certificate of Service). This brief follows.

Argument

I. The trial court abused its discretion in refusing to allow Appellant’s trial
counsel to re-cross Pierre Nelson regarding a new matter brought out during
re-direct examination. o

A. Relevant Facts
At trial, the second witness called by the State was the Child’s father, Pierre

Nelson. During his direct examination, he first gave background regarding the members

of his family and their living arrangements. (R. p. 041, line 9 — p. 043, line 20). Mr.

Nelson then testified as to the details of the night that the Child first made a comment to

him regarding the alleged incident. (R. p. 043, line 21 —p. 047, line 16). Mr. Nelson did



not testify as to what the Child said to him specifically regarding thﬁ; alleged incident, but |
he answered “Yes, ma’am” when asked by the State’s counsel: |
Now, you cannot tell me exactlyl what [the Child] said. You are
limited to where and when something occurred. Did [the Child]
tell you that she had-been sexually assaulted?
(R. p.‘044, lines 7-10). After discussing the évents that occurred the night the Child ﬁ.rst
made the comment to him, Mr. Nelson testified that he subsequenﬂy took the Child to a |
: ‘medicall'exar-n and a forensic interview. (R. p. 047, lines 17-23). At no point during his
direct examination was Mr. Nelson aske_d‘ to provide -an opinion regarding what he
believed, based on his daughter’s commenté to him, actually happened on the night of the-
‘alleged incident. (See generally R. p. 041, iine 9 —p. 048, line 5).
| On cross-examination,‘Appelllant’s coufisel asked Mr. Nelson abéuti his feelings
toward April Brown, about his concerns prior to the alleged incident that the Child would
be the victim of some kind of sexual incident, and about the night that the Child made a
comment to him about the alleged incident. (R. p. 048, line '10 — p 053, l'ine 10).
After Appellant’s counsel croés-examined Mr. Nelson, thé Court permitted the
- State’s cqﬁnsel to conduct é re-direct of Mr. Nelson. (R. p. 053, lines 14-24). First, the
State’s counsel asked Mr. Nelson what the Child told him happened. (R. p. 053, line 15).
Appellant’s counsel objected to this qﬁestion as inadmissible heérsay, and the Court
sustained Appellant’s‘ objection. (R.p. 053, lines 16-17). Then, the State’s counsel asked
the following question: “Pierre, was -- based on Whét [the Child] told you that night was
there aﬁy other 'cbnclqsion to be drawﬁ than what had happened to her was a sexual

assault?” (R. p. 053, lines 20-22). Mr. Nelson answered, “No, ma’am.” (R. p. 053, line



23). - The State’s counsel then stated that she had no furthe;r questions for Mr. Nelson. (R.
p. 053, line 24). | |

After this re-direct, Appellant’s counsel requested permission from the Court to'
conduct a brief re-cross, and the Court agreéd. (R. p. 053, line 25 — p. 054, line 1).
Appellant’s counsel then asked Mr. Nelson: “When you went to the police to report this
you had indicated to them that you did not know if there had been penetfation, correct?”
(R. p. 054, lines 4-6). The State’s counsel objected to this question on the basis that it
was “beyond the scope” of her re-direct. (R. p. 054; lihesl 7-8). The Court held that the
question was, in fact, beyond the scope of re-direct, and sustained the State’s objection,
citing South Carolina Rule of Evidence 611. (R. p. 054, line 9). After the Court
sustained the objection, Appellant’s counse.I started to argue as to why the objection
should not have been sﬁstained, and the Court ir;Vited Bch courisel to approach to hold a
discussion on the record but outside the hearing of ther jury. (R p 054, lines 10-15).
Apbellant’s counsel pointed out that, on fe-direct, }the State’s counsel had asked Mr.
- Nelson if there was any doubt in his mind that there was a sexual assault, and that such a
question. “is gbing to sexual assault penetration.” (R.-p. 054, lines 16-20). The Court
said: “Okay. It’s close but I think that’s beyond the sc.ope under Rule 611.” (R. p. 054,
lines 21-22). The State then called its next witness. (R. p. 055, lines 12). :

B. Diécussion

“The confrontation clause of ‘the.Sixth Amendment of the; Constitution of the
United States is applvicéble to the States, and the primary interest secured by the
‘confrontation clause is the right of cross-examination.” State v. Cooper, 386 S.C. 210,

219, 687 S.E.2d 62, 67 (Ct. App, 2009). Where an appellant argues that his rights under



the confrontation clause were violated, the appropriate question for the Court of Appeals
is “whether there has been any interference with the defendant's opporfunity for effective
cross-examination at trial.” Id. (quotiﬁg Starnes v. State, 307 S.C. 247, 250, 414 S.E.2d
582, 584 (1991)). |
South Carolina Rule of Evidence 611(d) provides in relevant part:
(d) Re-examination and Recall. A witness may be re-examined as
to the same matters to which he testified only in the discretion of
the court, but without exception he may be re-examined as to any
new matter brought out during cross-examination.
S.C. RULE OF EViD. 611(d). ‘While this Rule recognizes that the Court must allow counsel |
to re-examine a witness regérding a néw matter brought out during cross—exéminatic;n, a
natural .corollary to this rule is the rule that counsel has the right to re-cross a witness '
xreAgarding any new “m_vatter brought out duripg re-direct. This cofollary rule appears to be |
recognized in every jurisdiction to have addressed the f)roper scope of re-cross
examination. See, e.g., Kelly v. State, 842 So. 2d 223, 22'6 (Fla. Dist. Ct. App. 2003)
(“The decision to allow recross examination is generally subject to the discretion of the
trial court. . . . However, when new matters are introduced during redirect examinatién,
denying récross effectively denies the opposing party the right to any cross examination
on the new matter and, thus, violates the confrontation clause.”); Hilton v. United States,
435 A.2d 383, 389 (D.C. 1981) (“When new matters. are brought out on redirect
“ examination, however, the confrontation clause does mandate that the opposing party be
allowed to recross-examine thé witness concerning the new issues.”); State v. Vigil, 1977-
NMCA-119, 91 N.M. 156, 157, 571 P.2d 423, 424 (Ct. App. N.M. (1977) (“A party ha§ ;
right to rgcross-examination only where new matter is brought ouf on redirect

examination.”); State v. Faulkner, 381 N.E.2d 934, 936 (Ohio 1978) (“Only where the



prosecution inquires into new areas during redirect examination must the trial court allow
defense the 6pporfunity to rec_ross-exanﬁne.”); Com. v. O'Brien, 645 N.E.2d 1170, 1174
(Mass. 1995) (“The confrontation clause of the Sixth Amendment to the United States
Constitution and art. 12 of the Declaration of Rights of the Massachusetts Constitution
guarantee a defendant the rig‘ht to cross-examine each witness against him. This right to
cross-examination is an essential component to the right to a fair trial. . . . However, as
opposed to cross-examinétion, a defendant has no right to recross-éxaminaﬁon unleés th¢
examination addresses a new matter brought out for the first tiﬁle on fedirect*
examination.”). While the South Carolina courts do not appear to have addresséd this
particﬁlar issue, there can ‘Abe no dispute thét this rule — that counsel for a criminal
defendant. has the right to re-cross a witness as to new matters brought out on re-direct —
applies in ‘South Ca;olina (and every other state) pursuant to the confrontation clause éf
the Sixth Amendment. Cf. Liberty Mut. Ins. Co. v. Gould, 266 SC 521, 533,224 S.E.2d
715, 720 (1976) (recognizing that, while the scope of re-cross examination is within the
discretion of the trial court, the exercis.e of »such' discretion is subject to review by the
Court of Appeals under .an abuse of discretion standard).

Here, the trial court abusgd its discretion in refusing to permit Appellant’s trial
counsel to re-cross Mr. Nelson regarding a new rﬁatter brought out on re-direct.. On re-
diréct, the State"s counsel asked Mr. Neléon for the first timé whether Mr. Nelson
c;oncluded that a sexual assault had, in fact, occurred on the night of the alieged incident.

(R. p. 053, lines 20-23).!  As the Court instructed the jury, Appellant was only guilty of

»

! While the State’s counsel framed the question by asking whether any other conclusion
could have been drawn from what the Child said to him other than that the Child was
sexually assaulted, this question is tantamount to a question as to whether Mr. Nelson
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criminal Sexuai conduct if the State proved that Appellant caused some “intrusion” (i.e.
penetration) of the genital or qnal openings of the Child. See R. p.-110 at 116. The
" State’s counsel’s question sought an opinion on the ultimate issue — whether Appellant
sexually assaulted the Child — even though Mr. Nelson had only acted as a fact witness
prior to re-direct. Mr. Nelson suddenly was being asked not what the Child told him, but
what he concluded actually happened. Thus, Mr. Nelson testified for thé first time on re-
direct that he conclude;_l that a sexual assault had,' in fac.t occurred,'thereby clearly
“implying to the juryithat he had concluded some amount of penetration had occurrgd
during the alleged incident. The State had not solicited such opinion testimony during
the direct examination of Mr. Neléon; rather, this matter was raised fér the first time
durihg the State’s re-direct exarhinatio'n. |

Because this new rﬁatter was raised for the first time during the Statefs re-direct of
Mr. Nelson, Appellant’s counsel was entitled to re-cross Mr. Nelson on this subject
pursuant to the confrontation clause of the Sixth Amendmeht and pursuant to the natural
extension of South Carolina Rule of Evidence 61 1(d). Thus, Appellant’s counsel should
have been permitted to ask Mr. Nelson questions about his prior statement to the police
indicating that he, in fact, had not concluded whether any penetration occurred during the
alleged incident, meaning he must not have concluded that‘Appellant committed criminal
sexual conduct. When the Court sustained the State’s objecﬁon, Appellant’s counsel
correctly argued to the Court that the State’s counsel’s question on re-direct placed the
issue of Mr. Nelson’s opinion on penetration at issue for the first time and that she was

therefore entitled to re-cross Mr. Nelson on that subject. (See R. p. 054, lines 16-20). The

concluded that the Child was, in fact, sexually assaulted by Appellant.
9



Court abused its discretion in refusing to permit Appellant’s trial coﬁnsel to re-cross Mr.
Nelson on this issue. Thus, Appellant respectfully requests that this Court reverse and
remand for a new trial. |
II. The trial court erred in denyingl Appellant's motion for directed verdict as o
the charge of first degree criminal sexual conduct with a minor because
the State failed to produce any evidence of sexual intercourse,-
cunnilingus, fellatio, anal intercourse, or any intrusion of any part of
Appellant's body or any object into the genital or anal openings of the
alleged victim's body.
A. Relevant Facts
| The only witness to the élleged incident who testified at trial was the Child.
While the Child’s older brbther, Junior, was allegedly in the bed with the Child when the
incident occurred, he did not wake up during the allegéd incidnent-(R. p. 025, lines 18-23,
p. 027, line 25 — p. 028, line 3) and did not testify at trial. Also, while‘thc Child;s
mother’s roomate, Brandi White, Was allegedly in the house at the time .of the alleged |
incident (R. p. 057,-lines 1'0-12; p. 043, lines 7-9;‘ p. 056, lines 8-10; p. 059, lines 12-14);
she testfiied that she did not hear ranything and has never spoken to the Cﬁild about the
incident. (R. p. 066, lines 8-16). Thus, the only direct evidence regarding the incidenf
was the Child’s testimony.

In describing what happened during the alleged incident, the Child testified that
Appellant “put his private on my bottom” (R. p. 025, line '17) (ellnphasis supplied). Also,
whén asked if “any part of [Appellant’s] body touched any part of [the Child’s] body,”
the Child answered, “My bottom.” (R. p. 026, lines 15-16). Then, when asked “what
part of [Appellant’s] body téuched your bottom,” the Child answered “[h]is pee pee.” (R.

p. 026, lines 18-20). The State’s counsel then asked the Child: “How did it feel when

[Appellant] put his pee pee on your butt?” (R. p. 029, lines 11-12). The Child answered,

—
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“It hurt.” (R. p. 029, line 13). Importantly; the Child did not testify that Appellaﬁt’_s “pee
pee” or any other part of Appellant’s body went in her butt or in any other parf of her
body. (See generally R. p. 022, line 19 - p. 040, line 8).

At the end of its case-in-chief; the State called Ms. Halasz, é. pediatric nurse
practitioner who examined the Child on April 23, 2010. (R. p- 079, lines 12-19; p. 081,
lines 3-7).> Ms. Halasz testified that the results of her exam of the Child were “normal” -
(i.e. showed no signs of any sexual activity). (R. p. 084, lines 6-8; p. 090, lines 4-10).
While Ms. Halasz testified that her exam did not rule out that sexual abuse .could. have
occurred because the Child’s body could have healéd prior to the exam, Ms. Halasz
agreed that the exam was not inconsistent with a finding of no sexual abuse having
héppened. (R. p. 090, lines 4-10). Thus, Ms. Halasz!’s testimony did not providé any A.
evidence of a penetration. Also, no other witness’s testimony or document introduced
proved or tended to prove that some intrusion or penetration of the Child’s anus or
genitalia occurred. In sum, the record is entirely devoid of evidqnce — direct or
circumstantial — supporting a finding that any of the following occurred: sexuai
intercourse, cunnilingus, fellatio, ahal intercourse, or any intrusion of any part of
Appellant's body or any object into the genital or anal openings of the ;cllleged victim’sv
body.

At the close éf the State’s case-in-chief, Appellant’s counsel made a motion for a
‘ difected verdict, emphasizing the laék of evidence of any anai penetration. (R. p. 091,
lines 15-21). In response, the State’s counsel erroneously stated that “the child not only

indicated that it went in her butt but she also demonstrated with the doll, that the

2 The indictments allege that the incident occurred “between March 1, 2010 and April 15,
2010.” (Indictments). »
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~ defendant mQVed back and forth.” (R. p. 091, line 24 — p. 092, line 2) (emphasis
supplied). Of course, the record plainly shows that the Child did rot testify that anything
went m her butﬁ but rather testified that Appellant’s “pee pee” went on her butt. See
supra. The State’s counsel also argued that the Child’s testimony that “it hurt” somehow -
~ supported a finding of penetration. (R: p. 092, lines 2-5). The Courf then denied
'Appellant"s motion, stating:

Well, as you all both know, and you all both have done a great job,

I have to be concerned at this point with the existence or ¢

nonexistence of any evidence not with its weight, and the State has

produced some evidence, some, that will get it past the directed

verdict stage. So I'm going to respectfully deny your motion on

both indictments at this time.
(R. p. 09>2,.1ines 8-14). The Court did not specify what evidence it was relying on in
dehying the motion for directed verdict. (See id.).

B. Discussion
‘;The State has the burden of proof as to all the essential elements of the crime.”
 State v. Brannon, 388 S.C. 498, 502, 697 S.E.2d 593, 596 (2010). Further, “[t]he accused
is entitled to a directed verdict when the State fails to present evidence on a material.
element of the offense charged.” Id. “In criminal cases, éppellate courts review errors of
law only and are bdund by the trial court's factual findings unless they are clearly
erroneous.” State v. Reid, 383 S.C. 285, 291, 679 S.E.2d 194, 197 (Ct. App. 2009).
Here, Appellant was charged with two crimes: first degree ériminal sexual

conduct with a minor and lewd acton a minof. (R. p. 127; R. p. 129; R. p. 110 at 116).
To be found guilty of first degree criminal sexﬁal conduét with a minor, “the State must

prdve beyond a reasonable doubt that the defendant engaged in a sexual battery with the

victim.” (R. p. 110 at 116). Further, a “sexual battery” is defined as “sexual intercourse,
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cunnilingus, fellatio,\ anal intercourse, or any intrusion, however slight, of any part of a
person's body or of any object into the genital or 'anal openings of another person's body,
except when the intrusion is accomplished for medically recognized treafment or
diagnostic purposes.” (Id.).

At trial, the State introduced no evidence of a sexual battery. In fact, the only
direct evidence regarding the alleged incident is the Child’s testimony that Appellant'put
his “pee pee” on her bottom. Putting an objeét “on” something is distinc;[ from putting an
object “in”i something. The State’s coﬁnsei coul\d have asked the Child if, when she said

‘that Appeuant put his “pee peé” on her bottom she really fnearlt to say that Appellant pﬁt

~ his “pee pee” in her.bo.ttom. And presumably fhe State’s céunsel would have asked for
such clarification if she'believed the Child was making a miss£atement by using the word
“on” rathér than “in”, but the State’s counsel did not ask such a question. The State can
péint to no evidence — direct or circumstantial — showing that an}-{ conduct included in the
definition of “sexual battery” occurred.? |

To the extent the State makes the same arguments to this Court that it made to the
trial court as to’ vwhy Appellant’s directed verdict motion should have been denied,
Appellant respectfully submits that this Court should reject such arguments. At trial, the

| State’é counsel‘ misstated that the Child “indicated that it went in her butt.”. (R. p. 091,
line 25). This assertion is contradicted by the.record. Also, the State’s counsél cited the
Child’s testimony that Appellant moved back and forth. (R. p. 092, lines 1-2). But

moving back and forth does not indicate that Appellant made any intrusion into the

3 To the extent the State attempts to argue that the Child made a prior statement — before
trial — that tends to prove some intrusion occurred, such argument should be rejected
because any such evidence would only be admissible for purposes other than to prove the
truth of the matter asserted. See S.C. Rule Evidence 802.

13



Child’s genitalia or-anus. Again, the Child testified clearly that Appe‘llant put his “pée
pee” on — not in — her butt. And the fact that the Child testified that “it hurt” does not
tend to prove that any intrusion occurred, particularly in light of the Child’s testimony
indicating that né intrusion occurred.

In sum, the record is devoid of any evidence — direct or cir‘cumstantial -
Supporting a finding that any of the acts constituting a sexual battery occurred hgre.
Tellihgly, the trial court did not identify any such evidence in denying Appellant’s
difected vefdict motion. Because tﬁe State failed to introduce any evidence on a material
element of the offense of first degree criminal sexual conduct with a minor, Appellant
respectfull-y requests that this Court hold that thé trial.court erred by denying Appellant’s
motion for directéd verdict as to that charge and remand this action to be retried only as
to the lewd act on a minor charge.*

Conclusion

For the reasons stated, Appellant resp§ctfully requests that this Court reverse
AppeHant’s conviction and order a new trial only'as to the Statefs“charge of lewd act on a
nﬁnor.

Respectfully submitted,

Nelson Mullins Riley & S

‘By: ' }/17
Patrick C. Wooten
S.C. Bar No. 77985

E-Mail: patrick.woten@nelsonmullins.com
151 Meeting Street / Sixth Floor

borough, LLP

4 Although the jury did not convict Appellént of first degree criminal sexual'conduqt with
a minor, Appellant was prejudiced by having the charge submitted for decision by the

jury, who may have been less inclined to convict Appellant of lewd act on a minor if
there was not some more serious charge that the jury had to consider as well. T
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