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STATEMENT OF THE CASE

The Appeliant was arrested and charged with DUI First Offense on August 2, 2012.
Appellant filed a Motion to Dismiss and the motion was denied in Magistrate Court. On March
15, 2013, the Appellant was found guilty at a bench trial by the Honorable Judge Peter Lenzi.
Appellant appealed to the Circuit Court and the appeal was denied by the Honorable Judge John
C. Hayes, lll. The Order denying the appeal was filed on April 4, 2014 and Appellant, through his
attorney, Michael L. Brown, Jr., received written notice of the denial on April 7, 2014.

Appellant filed a Notice of Appeal with the Court of Appeals on May 1, 2014.

Appellant makes this Motion for Leave of Court to File a Motion of Reconsideration with
the Circuit Court pursuant to Rule 60 of the South Carolina Rules of Civil Procedure.

The Appellant was arrested on suspicion of DUl and performed field sobriety tests at the
scene of the traffic stop. At the incident site, the field sobriety tests were recorded via
dashboard camera. During the administration of the Horizontal Gaze Nystagmus Test portions
of the Appellant’s head were not visible on the video recording. During the Walk and Turn Test
portions of the Appellant’s feet were not visible on the video recording.

Based upon these facts, Appellant moved to dismiss the action contending that
Respondent failed to comply with S.C. Code §56-5-2953 by failing to record each and every step
of the walk and turn test. Appellant’s Motion to Dismiss based upon these facts was denied,
and the denial was upheld by the Circuit Court.

ARGUMENT

The South Carolina Court of Appeals must grant leave to allow a party to move the trial

court, or Circuit Court when hearing an appeal from Magistrate’s Court, when an appeal in the

matter is pending before the Court of Appeals. Standard Oil Co. of California v. U.S., 429 U.S. 17,

975.Ct. 31, 50 L.Ed.2d 21 (1976). Pursuant to State v. Gordon, Appellate Case No. 2013-000515,



which was heard on March 6, 2014 and filed on April 23, 2014, which was during the pendency
of this appeal, defendant’s head must be visible on the video. Appellant seeks leave to move
the Circuit Court to reconsider its’ Order in the matter and to request relief from the Circuit
Court’s ruling.
CONCLUSION
The South Carolina Court of Appeals has jurisdiction to grant Appellant leave to file his

motions in the Circuit Court and Appellant requests leave of the Court of Appeals to do so.

May 30, 2014 Michael L. Brown, Jr.
: Post Office Box 1025
223 E. Main Street
Rock Hill, SC 29731
ATTORNEY FOR APPELLANT
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RECONSIDERATION AND RELIEF FROM JUDGMENT. If you require anything further please let me know.
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