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o
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Willie Gilmore, #281735, ) 2012-CP-40-0599
. ) i
Applicant, )  MOTION TO RE-OPEN THE BEC
)  OF PCR HEARING AND MOTION RGR
v. ) LEAVE TO CONDUCT msg:ggERg
) o - -
State of South Carolina, ) '702‘ 9
) =E Z
Respondent. ) O3 =
) s o
- s 5

The Respondent, State of South.Carolina, respectfully requests this Court régpenl-
the record from the Thursday, September 13, 2012, post-conviction relief hearing of
Willie Gilmore to allow the State to conduct limited discovery and submit any relevant
items uncovered to the record of the proceeding. Additionally, due to the unique
procedural and factual nature of this mz;.tter, Respéndent also requests this Court grant

leave to conduct limited discovery pursuant to S.C. Code § 17-27- 150.

At the September 2012 evidentiary hearing, Applicant was present and testified

on his own behalf. Also testifying was Applicant’s former trial co-counsel, Mary

LaFave, Esquire. Lead trial counsel, Megan Lee, Esquire, former Fifth Circuit Assistant

Public Defender, was not present at the hearing and did not tf:stify at trial as she was
ﬁnable to be contacted and/or located by Respondent. On information and belief, Lee has

since left the public defender’s office to relocate overseas to England.

Duﬁng the course of the hearing, Applicant presented the allegation that Lee was
ineffective in*her representation for failing to advise Applicant that the decision whether
or not to testify at trial was solely his to make, thereby rendering his decision not to _
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testify involuntary and unintelligent. LaFave, having served as second-chair trial counsel
and not having been privy to all conversaﬁons between Applicant and Lee, was unable to
shed light on the subject other than to say she recalled Applicant mentioning he may
want to testify. The record is absent of any express waiver of the right to testify and the
trial judge, the Honorable J. Michelle Childs, did not conduct an advisement of that right

on the record.

At the close of the hearing, this Court denied the application fqr post-conviction
r;lief from the bench finding Applicant’s testimony to have not been credible on the
subject, and saying the proffered testimony submitted that Applicant would have
allegedly given at trial would not reasonably have made any difference in the outcome of
the trial had Applicant taken the witness stand. The Court did, however, note its concern
with the lack of any input from Lee on the matter. Respondent was requested to draﬁ!and
submit a proposed order of dismissal with prejudice based on the on-record findings set
forth. This Court thereafter made mention that it may see fit to grant the application for
post-conviction relief in contrast to the findings on the record. To date, the matter is still
under advisement. |

Since the date of the hearing, Respondent has attempted to contact Lee several
times in an effort to obtain any further information to supplement the record with in this
regard. Despite having exchanged e-mails with Lee previously on unrelated matters at

the e-mail address obtained, she did not respond to Respondent’s requests for additional

information or insight in this matter. It appears at this time Lee is unavailable or
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e e

otherwise unwilling to assist this Court in making an accurate factual determination of

her conversations with Applicant.

Accordingly, due to the extraordinary circumstances presented in this matter,

* Respondent respectfully requests this Court grant leave for limited discovery to allow

Respondent the opportunity to review Lee’s defense file from her previous
representation of Applicant, including any handwritten notes documenting her
discussions with Applicant in preparation for trial. Respondent requests the 5™ Cif(;U»it
Public Defender’s Office be obligated to provide the entirety of the file as retained to
Respondent for the limited purpose of investigating Lee’s discussions with Applicant

about his right to testify at trial.
Further, Respondent requests this Court withhold entering any final judgment in
the PCR matter for a reasonable period of time to allow Respondent the opportunity to

obtain the file and conduct a thorough review of such.

Finally, Respondent would respectfully request this Court re-open the record of
the September 13, 2012, PCR hearing to allow Respondent to attempt to introduce and
supplement the record with any additional relevant materials obtained from Lee’s

defense file regarding Applicant’s advisement of the right to testify at trial.’

! Respondent recognizes Applicant’s right to pose timely/contemporaneous objections under the Rules of
Evidence to any item presented for introduction to the record and in no way is asking this Court to
predetermine the admissibility of items which may or may not be discovered in the defense file.
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WHEREFORE, the Respondent respectfully requests this Court grant
Respondent leave to conduct limited discovery as set forth above, hold final judgment in
the PCR matter in abeyance for a reasonable time to allow Respondent time to receive
and conduct a thorough investigation of the defense file, and re-open the record of the
September 13, 2012, PCR hearing to allow Respondent the opportunity to submit
supplemental materials obtained from the defense file relevant to Applicant’s right to

testify at trial.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

ROBERT D. CORNEY

A -st@@:\&emrm
BY: 1

ATTORNEYS FOR RESPONDENT
Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211

~rynNry
(803) 734-3737

October 16, 2012
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Willie Gilmore, #281735,
Applicant,
V.

State of South Carolina,

Respondent.
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IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT
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This matter comes before the Court by way of application for poﬁ-co‘nvictron

relief filed January 23, 2012. An evidentiary hearing was convened before this Court on

Thursday, September 23, 2012, at the Richland County Courthouse. Applicant was

present with counsel, Mark Schnee, Esquire. Respondent was represented by Robert D.

Corney of the South Carolina Attorney General’s Ofﬁce.@he;héarirfg:Applican-f'

@lle*geditﬁaliqﬁn—se1,7‘Me'ganj&%f“EiﬁMufam@tmadequat'ély,

Cadmf the right to-testify at trial; The-record is void of any mention Of the Tight

«and Applrcant was never advised of tHe Tight by thie tfial-court)

‘At the close of the evrdentrary hearing, this Court placed on the record that it

intended to deny the application with prejudice, and requested Respondent draft and

submrt a proposed order of drsmrssal This Court thereafter notified the partres that it

was still considering the matter to determine whether to grant or deny the request for

relief. o date, the order has not been signed and the matter is still pending a final

decision.
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By motion dated October 16, 2012, Respondent requested this Court grant a
request for leave to conduct discovery in the matter and to- hold the signing of any final
order in the matter in abeyance to allow reasonable time for discovery to be conducted.
Specifi;cally, Respondent requested access to the defense file maintained by the Fifth

i
Circuit/Richland County Public Defender’s Office from Lee’s representation of
Applicant before and at trial. Lee has since left the public defender’s office and moved
overseas. Despite.Respondent’s efforts to locate and contact Lee, she was unavailable to
presen;t testimony at the PCR hearing on her discussions, or lack thereof, with Applicant

about the right to testify.

Due to the rare and unique circumstances involved in this case, this Court finds
good cause exists to grant Respondent’s motions in this regard. Further, it appears
opposing counsel, Mark Schnee, Esquire, has consented to Rcspondent’s request. South
Carolina Code §17-27-150(A), states, in relevant part: “A party in a non-capital post-
convicition relief proceeding shall be entitled to invoke the processes of discovery
availatile under the South Carolina Rules of Civil Procedure if, and to the extent that, the
judge in the exercise of his discretion and for good cause shown grants leave to do so,
but not otherwise”. This Court finds such good cause does exist and, accordingly, grants
the aforementioned motions.

IT IS THEREFORE ORDERED THAT:

:1.  Discovery is GRANTED to Respondent to obtain and review the entirety of

any and all files in the custody of the Fifth Circuit/Richland County Public

| Defender’s Office relating to the June 2008 trial of Willie Gilmore (2006-
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GS-40-2809), including but not limited to any notes relating to counsel’s

discussions with Gilmore during pretrial preparations;

2. éﬁiEéééﬁft?Williﬁoﬁiﬁéfsiénig:af:any:fiﬁal‘or,d_cr_ in.abeyance-for-sixty:(60)

B O Ty ot HiSTOTET (o AW, Respondent-ihe-0ppOTunity i3l
O@M[éﬁi’éf@th”éﬁlé(s):me’ﬁtibhed:above;and:tosbrin'g’if&iflféﬁifita’ﬁs‘éi?'
@oﬁl'émﬁmdﬁf&h?saﬁmﬁﬁzo1231{CREhEﬁiﬁ'g‘:“fitn;

3. This order in no way affects Applicant’s ability to object to the admissibility
of the supplemental items set forth by Respondent under the South Carolina
Rules of Evidence, and does not serve to predetermine the admissibility of
any such items; rather, this Court will determine the admissibility of the

proposed items at the time which they are brought before the Court.

e

. PR R e il P . M .
CEL-IS-SO.ORDERED:this — 7/~ ““day -of - *// //7/ — . -52012

\P;esiding Judge
Fifth Judicial Circuit

Columbia, South Carolina.

1 SO CONSENT:

Wk

| MARK SCHNEE, ESQUIRE ROB CORNEY, ESQUIRE
i 1701 Main Street, Suite 202 P.O. Box 11549
Columbla, SC 29201 - Columbia, SC 29205
(803) 771-0075 (803) 734-5178
Attomey for Applicant Attorney for Respondent
Page 3 of 3

GILMORE Willie, #281735 - ORDER GRANTING DISCOVERY AND HOLDING
RULING IN ABEYANCE (2012-CP-40-0599)



PRooF oF SERIECE

T aitle G Yo éfr/«?fi Nad F have

Served [lo Zo/ﬂ_u ALW Lok f&ﬂ b
C?KV/ &Léf." h,ﬁ/f’—v"\ 97£ /l/l@f(;"' @-/Ma["«/
ﬂ @éﬁ‘té saiid 1ot /T /4/2 dﬂ/‘f- Zrast: u lr
[00 b o 7%,’;_5_0_/&/ 07&714/6% 261(/'4'.4/0 aced 5

% M“j piid 1A /ﬁ{r%j/t /470410/

%,%14 - i/ffwu, @Q/%/L
@4’“@ 4 £ gﬁelfw&&/

FO.Box (1370
é‘é@' Yawa ol

gz/(-/fZH Zéfév'%/e, b / Q)‘%/\W

% s 3Ccle 6‘7A oy Zly
QT o Mt
M%l/? /Mgb | </(p-2&/67

/4/\,7 éj{mm:ﬁn?ﬂ ﬁ\cf:}rfs 12 :

RECEIVED ‘
JUN 0 4 2014

S.C. SUPREME COU#T

4



