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TO: THE HONORABLE SHIRLEY C. ROBINSON, ADMINISTRATIVE LAW JUDGE

COMES NOW the Appellant/Petitioner, James R. Maull (“Maull”), by and through his
undersigned counsel, pursuant to Rule A241, SCACR,' and, upon the grounds set forth herein,
hereby petitions this Honorable Court for issuance of a writ of supersedeas staying the matter
decided in this Court’s Final Order and Decision in this case until Maull’s appeal therefrom is
finally resolved.?

1. The Subject Order arose out of Maull’s request for a contested case hearing to
‘challenge the grant of an amendment to a dock pemit issued to Maull’s neighbor, David Abdo
(“Abdo™).”

2. Abdo owns (and resides) at property identified as 29 Broughton Road, Charleston
County, that is situated between Maull’s property (and residence) on one side (a;t 27 Broughton
Road) and the property (and residence) of Russell and Laura Schaible (the “Schaibles™) on the
other (at 31 Broughton Road). All of these properties are bounded by Wappc;o Creek, which is.
part of the Atlantic Intracoastal Waterway (“AIWW”).

3. The original permit was issued in 2007 to Abdo’s predecessor in title, authorizing
construction of a private recreational dock at 29 Broughton Road at a location of 82.5 linear feet
from Maull’s existing dock and 132.1 linear feet from the Schaibles’ dock (both of these
measurements being in relation to water’s edge). To be clear, Maull is not generally adverse to
dock construction on Abdo’s property; indeed, Maull supported the original permitting effort for

29 Broughton Road, even attempting to assuage the Schaibles’ concern about the initial proposed

' To be clear, this petition is being addressed to this Court because Rule 241(d)(1)
instructs that “[e]xcept where extraordinary circumstances make it impracticable, an application .
. . for supersedeas must first be made to the . . . administrative tribunal which entered the order or
decision on appeal.”
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dock location by agreeing that the proposed boatlift be moved from the side of the dock closest
to the Schaibles’ property to the side closest to his.

4. The amended permit, however, allows Abo’s dock to be constructed and
configured so as to be much closer to Maull’s existing dock (and farther away from the
Schaibles’) than was authorized by the original permit, lessening the above-referenced 82.5
linear feet of separation by more than half.

5. In reliance on the dock location/configuration reflected in the original permit,
prior to Abdo’s request for the amendment, Maull purchased a large fishing boat (48 feet in
length) and, with proper permitting in place, reconfigured his dock to accommo&ate it.

6. Maull contends that the amended permit allows Abdo’s dock to b-e built too close
to Maull’s dock and that, if Abo builds a dock as allowed by the amendment, it will create a
public navigational hazard—this hazard being attested to by licensed harbor pilot Crayton
Walters (“Walters™), the expert only expert to offer opinion in this contested case®—and will also

have an unduly adverse impact upon the value and enjoyment of Maullt’s property, including

2 The Court’s Final Order and Decision (the “Subject Order”) was filed in this case on
August 1,2013. A copy of the Subject Order is attached hereto as Exhibit 1.

3 During the proceedings held before this Court on January 15, 2013, Walters testified
that commercial traffic along the portion of the ATWW relevant to this case has increased in the
past decade, with that increase including, among other things, barge traffic. Notably, these
barges, which are some 100 to 150 feet in length and 30 feet in width, are not self-propelled, but
are pushed by tug boats, and they are traveling up and down this section of the AIWW—where,
Walters explained, they are encountering probably the strongest currents in the Charleston
area—along with a mass of other commercial and recreational traffic (some of which is operated
by inexperienced boaters), including, among other things, waterway cruise ships, yachts, and jet
skis. The location/configuration of Abdo’s dock allowed by the amended permit sets the stage
for the channel—and the traffic utilizing it, including, of course, large barge traffic not adept at
maneuvering around obstacles—to be disrupted by attempts to dock safely.
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preventing him from protecting his boat from wave action by mooring it on the landward side of
his dock.*
| 7. Maull duly appealed from the Subject Order, which appeal is pending before the
South Carolina Court of Appeals. (A copy of Maull’s timely Notice of Appeal (omittiné the
copy of the Subject Order that was attached thereto, which is already an exhibit to this petition)
and Proof of Service is attached hereto as Exhibit 2.) All parties’ initial (i.e., substantive)
- briefing has been completed, the record on appeal has been finalized, and the parties’ final briefs
(which, aside from being formally bound, are substantially identical to ‘initial briefs, merely
updating those briefs to include citation to the appellate record) are due within a week; June 2,
2014, specifically. After final briefs are filed on June 2, 2014, Maull’s appeal will be ready for
consideration by the Court of Appeals. |

8. Upon information and belief, notwithstanding the pendency of Maull’s appeal,
Abo is proceeding—or preparing to proceed—with construction of his dock in accordance with
the amended permit.

9. Abo has obtained construction authorization for the dock and it appears that he
has hired a general contractor. (See Construction Authorization issued May 2, 2014, a copy of
which is attached hereto as Exhibit 3.)

10. Proﬁlptiy upon learning of the construction authorizétion, on May 5, 2014, tfle

undersigned wrote to Ilonka Sonja Taylor, Esquire, making clear that Maull reserves all rights,

4 Paragraphs 1-6 above are provided by way of brief background. For record support for
these paragraphs, see Exhibit 1 generally. To be clear, however, this citation to Exhibit 1 does
not reflect Maull’s agreement with the Subject Order, which, of course, he has appealed. Rather,
Maull believes that, in view of the nature of the instant petition, Exhibit 1 should suffice to
provide support for the factual background necessary for an understanding the petition. To the
extent, however, that the Court may require or appreciate additional information or record
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which would include his right to a full and meaningful appeal process, and, fuﬁher, hoting
Maull’s concemn, supported by expert testimony, that the location/configuration of the dock
allowed by the amendment presents a public navigational hazard. (See Letter from Michael A.
Molony to Ilonka Sonja Taylor, Esquire, dated May 5, 2014, a copy of which is attached hereto
as Exhibit 4.)

11.  This May 5, 2014, letter also expressly advised that, in hopes that Abdo would
voluntarily refrain from proceeding with dock construction until after Maull’s appeal is resolved,
Maull would not, at that time, be seeking a supersedeas of the Subject Order. (See Exhibit 4.)

12.  Recently, however, Maull has observed the delivery/arrival of poles and/or other
dock-construction-related material, equipment, and/or personnel to/at Abdo’s property.

13.  Inresponse to these developments, the undersigned reached out to Abdo (via Ms.
Taylor) and the Schaibles (via their counsel of record) in an effort to resolve this matter short of
involving the Court, but the undersigned did not receive any return communication from these
parties. Notably, in this regard, the undersigned’s above-referenced May 5, 2014, letter to Ms.
Taylor was sent via email and certified mail. (See Exhibif 4.) On May 28, 2014, the certified
mailing was returned to the undersigned’s office as “unclaimed;” though, there can be no
question that it was properly addressed. (See Exhibit 6.)

14.  Unfortunately, it appears that Court involvement in this matter is unavoidable.

material relative to the factual background of this petition, Maull will, of course, provide the
same as the Court may direct.

> Although not officially appearing for Abdo in administrative or court proceedings, upon
information and belief, Ms. Taylor, is Abdo’s spouse, and she has acted as Abdo’s representative
in prior communications with the undersigned. According to publicly-available information on
the South Carolina Bar’s website, Ms. Taylor’s law practice, Ilonka Sonja Taylor, Attorney at
Law, LLC, is located at Abdo’s 29 Broughton Road address. (See Exhibit S.)
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15.  Rule 241(c)(2) instructs that in determining whether a supersedeas should be
granted it should be considered “whether such an order is necessary . . . to prevent a contested
issue from becoming moot.” That is the very threa_t that Abdo’s apparent action poses here.

16.  There can be no doubt—as Rule 241(c)(2) indeed reflects—that inherent in the
right to appellate review is the right to meaningful appellate review, without the issue in dispute
being unduly rendered moot during the appellate process.

17.  If Abdo takes action to accomplish the very thing that Maull contests—and is
presently contesting via due exercise of his appellate rights—it will moot the issue contested—
or, at the very least, will unduly create a situation where vindication of Maull’s rights folloWing a
successful appeal will require further action to compel the deconstruction of Abdo’s dock, which
would be both inefficient and unduly burdensome, to say nothing of the impairment to the value
and enjoyment of Maull’s property in the meantime.

18.  Moreover, the circumstances here are such that Abdo’s action would not only
adversely impact Maull, but would adversely impact the public by creating a navigational
hazard.

WHEREFORE, to protect and preserve Maull’s right to a full and meaningful appellate
review process by preventing the contested issue in this case from becoming moot, and to protect
the public interest in avéiding the navigational hazard presented by the amended permit until that
permit has been subjected to a full appellafe review process, Maull asks that this Court issue a
writ of supersedeas staying the matter decided in the Subject Order and preventing Abdo from
préceeding with cénsiructioﬁ éf his dock in éécordance with the vaI.nendevd permit, pénding final
resolution of Maull’s appeal.

<SIGNED ON THE FOLLOWING PAGE>
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Respectfully submitted,

YOUNG CLEMENT RIVERS, LLP

Charleston, SC 29401

P.O. Box 993 (29402)

(843) 724-6631

Attorney for the Appellant, James R. Maull

Charleston, South Carolina

Dated: éé s
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VERIFICATION

PERSONALLY appeared before me, JAMES R. MAULL, who, being duly sworm,
deposes and says that:

1. He is the Appellant/Petitioner in this matter, he has read the foregoing Verified
Petition for Writ of Supersedeas, and that the facts stated therein are true of hlS own personal
knowledge, save and except those things alleged to be upon informatioh and belief, and, as to
them, he believes them to be true.

FURTHER DEPONENT SAYETH NAUGHT.

es R. Maull
Appellant/Petitioner

SWORN to before me this 3 (/ day of
J(,me _,2014.

W

‘ ‘..‘.No‘ta;y PublioAor South Carohna
IVIY;C,Ommm‘_SI_OH Expires: / Y/zo/ s

RGN
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FILED

AUG 0 12013
STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
SC ADMIN. LAW COURT
) DOCKET NO.: 12-ALJ-07- 0050 -CC
) .
James R. Maull, )
: )
Petitioner, )
) R
vs. ) FINAL ORDER AND DECISION
)
South Carolina Department of Health and )
Environmental Control and David Abdo, )
- )
Respondents, )
_ ) , _
)
and ) - RECEIVE])
_ ) _
Russell and Laura Schaible, ) JUN 05 2014
)
Intervenors. ) SC Court of Appeals
APPEARANCES: '
For the Petitioner: Michael Molony, Esquire
For Respondent SCDHEC: Nathan Haber, Esquire
For Respondent David Abdo: Pro Se
- For the Intervenors: Leslie S. Riley, Esquire
STATEMENT OF THE CASE

This matter comes before the South Carolina Administrative Law Court (“ALC” or
“Court™) pursuant to a Request for Contested Case Hearing filed by James R. Maull
(“Petitioner”) on February 8, 2012, challenging the decision of the South Carolina Department of
Health .and Environmental Control, Office of Ocean and Coastal Resource Management
(*DHEC?” or “Department”) to issue an Amendment to critical area permit number OCRM-07-
128-F (“Amendment”) to David Abdo (“Respondent”) for the construction of a private
recreational dock. The Amendment was issued on October 6, 2011. Petitioner, Respondent
Abdo and Russell and Laura Schaible (“Intervenors”) requested a final review conference before
the Board of Health and Environmental Control (“the Board”). A final review conference was
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‘held,-and the Board'issued thesfinal agency decision.inthis case;on January.9; 2012. Petitioner-
“then filed #'Notige of Request for Contested Case Hearing..
-On. miy 94 5'>0'r-2* fDHECT ‘filed --a-f'Moﬁcn- fb‘r{Pért’i’a}" S‘iimmm*-fjhdgméﬁffand*M’c‘jﬁ’c‘ii‘if»t‘éa

issue the Amendment: should be afﬁrmed

Having: observed .the witnesses and exhibits: présented. atthe héaring dnd taking-into:
considerationsthe burden of persuasion of the parties, I:make:the following Findings.of.Fact:by a:

preponderanceofth é‘vi‘d’éﬁ‘éeﬂ‘?

at-2 .?Bmughton Road. ‘These propemes are: the: ‘permanent. résidences-of- both Petmoner and@.

Reéspondent:-

3. “The Intervenors, Russéll.and Laura, Schaible reside:at 31 Broughton Road; and.

4
_penmt number OCRM:0
smoveimeit of thie dock structure: towards: the: Petitioner’s dock: aid property The-permit was

,-_1:28,-.1‘.‘_- was ,issued, to: Mr._::.Abdo; on _Octobqr 6__‘,_; ,2_»0,111:__, an_@ .agthggzggi_

originally. issued. to' Charles R;. Palmef, acting: on: behalf ‘of ‘thé: Estate ‘of’ Rebecea: Paliiet
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(“Palmer Estate™), on August 2, 2007.! Mr. Abdo purchased the 29 Broughton Road property
from the Palmer Estate in August 2007. A condition of the purchase was that the Palmer Estate
obtain the dock permit. The purchase occurred after the Permit was issued, and Charles R.
Palmer assigned and/or transferred the Permit to Mr. Abdo on June 29, 2011.

5. The Petitioner testified as to his recollection of the process resulting in the
issuance of the 2007 dock Permit to Charles R. Palrﬁer. According to the Petitioner, the
Intervenors in this matter objected to the location of the dock as proposed in the 2007 application
submitted to the Department by Charles Palmer. Prior to issuing the Permit, OCRM staff,
specifically Amanda Flake, contacted the Petitioner, the Palmers, and the Schaibles for purposes
of meeting to discuss the application. The Petitioner suggested that the Palmers move the
proposed boatlift from the side of the dock closest to the Schaibles, to the other side, bringing it
closer to the Petitioner’s property. This configuration resulted in 82.5 feet of separation between
the Petitioner and the Palmer (now Abdo) dock. The dock was approved as suggested by the
Petitioner. Thereafter, the Schaibles sought review by the Board and such review was denied.?
No further challenge was made and the Permit was issued.

6. Following resolution of the configuration of the Palmer dock in August 2007, the
Petitioner sought and obtained authorization on May 14, 2008 to change the configuration of the
floating docks at 27 Broughton Road. In accordance with this authorization, the Petitioner
removed the existing floats which was in a “U” configuration and installed a 10 feet by 44 feet
floating dock. The 10 feet by 44 feet floater replaced a 10 feet by 30 feet floater, which reduced
the off-set between Mr. Abdo’s boatlift as shown on the Permit and the Petitioner’s float.’
Specifically, the Petitioner moved his dock to within 19.8 feet from the shared extended property
line; slightly less than the 20 feet required by the regulations. The Petitioner submitted the as-
built drawings for his dock to DHEC sometime after September 14, 2009. The drawings
reflected that Petitioner’s dock was built 18 feet from the extended property line shared with Mr.
Abdo, rather than the 19.8 feet as set forth in Petitioner’s modification application.

! Rebecca Palmer was Petitioner's aunt.

? During the course of the Palmer Permit application process, Mr. Abdo was not consulted about the
configuration or the location of the dock.

> The separation between the Abdo dock and Schaible dock increased from 132.1 linear feet as shown in
the Permit (Schaible Ex. 7) to 138.6 linear feet as shown in the Amendment (DHEC Ex. 3)
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Rodd property it

7. After completing renovations ahd movi

t F ebruary 2008 Mr: Abdo discussed with Petitioner.and the Intervenors hxs intent to-modify’ e

Pa!m‘ - Permit, a’n‘d= the‘-mannerfm whlch- hie-would: be::seekmg-'ro change. it A-ccordmgﬂ-—_;to M.

€ITOr*Was: the staﬁ"s basis for the xmposmon of the 3055- feet condmon) I"n"-'re\i'i?'exﬁng;’tﬁei

lme) I fact Petmoncr s dock isilocated:almost 20 feet off the extended property lme

.. Addmonally-,- the edge of Mr: Abdo’s:dock:will be located nearly 85. feet— fro‘tﬂ‘f tﬁéf%
edge of the federal navigation Ehaniiel. “The Petitioner’s dockiis closer:at 75.7-feét frotn the; edge:
of the:federal navnganon chanriel:

12 Mr.Abdo testified that-wheéti applymg for the Am

'(ibfﬁk__faf.fliﬁ}?'i;ﬁb?“ngf;dp.cls:a_n,d the:location;of the pierhead!in a.manner that-would: preseryve space:




for future additions or-alterations to the dock if He-or & Subsequeit property-owrier so-desires; dnd

#: Abdo's:dock is:40 feet from the.extended property. line,

19" maxirize -itssuse, Currently;
shiared By Intérvenors.
“The Intervenor; Russell: Schaible, testified that he and his wife purchased. their

‘objéct: to:Mr: Abdo havmg a. dock bt do: object to:any- Jocailon wh\ch is-closer; than what-was
‘dpproved by the Board-and which:would ave a negativeimpact on‘thieirview::

14.. Petitioneralsq:does not: objéci»ifof MrAbdo :Hui']dih'a‘ a 'ddé’kt" however, 'TPéﬁﬁbner‘

1h o] _ ' _'_‘_:“'a: gection. of the Intracoastal Waterway (“A.IWW”) Mr Walters
jtesnﬁed that he-had; frequently. boated and navigated on the:AIWW:and W appoo iCreek in:several
’dlfferent types of boats; ‘and he:noted-that: thié: section-of thie” ATWW ‘where: thé docks are located

tgsnﬁcd f;hg@: he: would “want 100 -feet ‘of space,, OF .

length :of Petitioner’s ‘boat, Mir; "Walter:

approximately two boat lengths. Hedlso testified that because of e Siltation and given the lack

of Water'at lower stages; Petitionér has to wait unitil certairi stagés of.thie tide to-get his boat out:
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17, In terms of the proxiity of other docks, te-Peritionier's expert agreed the there

‘ares many docks: exxstmg on the Wappoo Creek :and. that “they 1e all very close }',’I‘ﬁef-‘_;ajisov

expense ‘of anotheér-dock modification. Addmonally, the'Petitioner:testified that Ye
“would fiot hHave: lindertaken. his.2008/2009 dock- modifications-had: he knowii that-Mr: Abdo’s:

.dock: would be: movmg closer:to. h1m

-é'f?ﬂié""D'Ep’;éfﬁhent Mr' Thornpson 'testlﬁed t _at-’;amendments-'to“érific_ area permxis aré not:

comcwsxowsmmw
Based on’ tﬁé"’?otegb'i.ﬁ’g' Findirigs-of Fact; Iconclude the:followingas-a-matter of law:
1. This:Court has. subject matter- Junsdlction ifi this:cdse pursuantito S:C: Code: Anri.
§123:600(AY (Supp..2012) and’SC. Code Anin.. §44:1-60(F)(2) (Supp. 2010); The hearing;

before this Coiirt is'a Contested ¢ase Hearirig:in which the Administrative Law.Judge serves:as the:
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finder of fact and makes a de novo determination regarding the matter in controversy. Olson v.
South Carolina Dept. of Health and Environmental Control., 663 S.E.2d 497, 379 S.C. 57 (Ct.
App. 2008). While the ALC acts as the fact finder and is not restricted to the factual findings of
the administrative agency, it is nevertheless required to give consideration to the provisions of
S.C. Code Ann. § 1-23-330 (2005) regarding the Department’s specialized knowledge in
environmental matters. See Risher v. South Carolina Department of Health and Environmental
Control, 398 S.C. 198, 712 S.E.2d 428 (2011), and § 44-1-60(F)(2) (“The Court shall give
consideration to the provisions of Section 1-23-330 regarding the department’s specialized
knowledge.™)

2. The standard of proof in this proceeding is a preponderance of the evidence. See

Anonymous (M-156-90) v. State Bd. of Med. Examiners, 329 S.C. 371, 375, 496 S.E2d 17, 19
(1998) (stating the standard of proof in administrative hearings is generally a preponderance of

the evidence); also see National Health Corp. v. Dep’t of Health and Envtl. Control, 298 S.C. .
373, 380 S.E.2d 841 (Ct. App. 1989) (referencing the use of the preponderance of the evidence
standard in contested case proceedings involving the Department).

3. Furthermore, the burden of proof is upon the party asserting the afﬁrmati?e of an
issue. See 2 Am.Jr.2d Administrative Law § 360 (1994); Alex Sanders, et al., South Carolina
Trial Handbook § 9:3 Party With Burden, Civil Cases (1999) (In civil cases, generally, the
burden‘of proof rests upon the party who asserts the affirmative on an issue). Therefore, the
Petitioner bears the burden in this case Qf proving by a preponderance of the evidence that the
Amendment is contrary to the Coastal Tidelands and Wetlands Act, S.C. Code Ann. §48-39-10 et
seg. (Act), Regulations and the CMP and that the Amendment should have been denied.

4 "It is generally recognized that the trier of fact, who has the opportunity to
observe the witnesses and listen to their testimony in person, is in the best position to determine
issues of witness credibility." Dixon v. Dixon, 336 S.C. 260, 263, 519 S.E.2d 357, 358 (Ct. App.
1999); see e.g. Woodall v. Woodall, 322 S.C. 7, 10, 471 S.E.2d 154, 157 (1996); Wallace v.
Milliken & Co., 300 S.C. 553, 556, 389 S.E.2d 448, 450 (Ct. App. 1990). The weight and
credibility assigned to evidence presented at the hearing of a matter is within the province of the
trier of fact. See S.C. Cable Television Ass'n v. S. Bell Tel. & Tel. Co., 308 S.C. 216, 222, 417
S.E.2d 586, 589 (1992).
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5. “As a creature of statute, a regulatory body is possessed of only those powers
expresély conferred or necessarily implied for it to effectively fulfill the duties with which it is

charged.” Captain’s Quarters Motor Inn, Inc. v. South Carolina Coastal Council, 306 S.C. 488,
490, 413 S.E.2d 13, 14 (1991) (citing, City of Rock Hill v. South Carolina Dept. of Health &.
Env. Control, 302 S.C. 161, 394 S.E.2d 327 (1990)); and City of Columbia v. South Carolina
Dept. of Health & Env. Control, 292 S.C. 199, 355 S.E.2d 536 (1987).

6. When the permitted dock is to be located in a critical area as defined in S.C. Code
Ann. §48-39-10 (Supp. 2011), S.C. Code Ann. §48-39-130(C) (Supp. 2008) requires a person or
entity to obtain a permit for any alteration of the “critical area” of the coastal zone.

7. OCRM must consider “the extent to which the proposed use could affect the value
and enjoyment of adjacent owners.” S.C. Code Ann. §48-39-150(a)(10), 23A S.C. Code Ann.
Regs. 30-11(B)(10). |

8. Reg. 30-12.A(1)(p) provides:

No docks, pierheads or other associated structures will be permitted closer than 20
feet from extended property lines with the exception of joint use docks shared by
two adjoining property owners. However, the Department may allow
construction closer than 20 feet or over extended property lines where there is no
material harm to the policies of the Act.

9. The language of this regulation specifically provides the Department has the
discretion and authority to permit construction of docks closer than 20 feet to a shared extended
property line where there is no material harm to the policies of the Coastal Tidelands and
Wetlands Act, S.C. Code Ann. §48-39-10 et seq. Here, however, the Amendment was approved
by the Board to be 20.5 feet from the shared extended property lines.

10.  S.C. Code Ann. §48-39-150(B) pfovides, “[t]he permit may be conditioned upon
the applicant’s amending the proposal to take whatever measures the department feels are
necessary to protect the public interest.”

11.  The construction of a statute by the agency charged with its administration will be
accorded the most respectful consideration and will not be overruled absent compelling reasons.
Brown v. South Carolina Dept. of Health & _Env. Control, 348 S.C. 507, 515, 560 S.E.2d 410,
414 (2002); citing Dunton v. South Carolina Bd. of Examnrs. in Optometry, 291 S.C. 221, 223,
353 S.E.2d 132, 133 (1987). Courts will reject an agency’s interpretation of its own regulations
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where the plain language of the statute is contrary to the interpretation of the agency. Brown v.
Bi-Lo, Inc., 354 S.C. 436, 440, 581 S.E.2d 836, 838 (2003).

12.  In the case before the Court, the Petitioner argues that the core issue in the case is

the impact of the proximity of Mr. Abdo’s dock on Petitioner’s ability to navigate the
Intercoastal Waterway and the impact on commercial and private boating on the Intercoastal
Waterway. However, the Department takes the position that this is a dispute between property
owners as it relates to navigation of Petitioner’s large boat in and out of his dock, and does not
involve the protection of the public interest.

13.  In White v. S.C. Dept. of Health and Envtl. Control, 392 S.C. 247, 708 S.E.2d 812
(Ct. App. 2011), the appellant cited the case of Dorman v. S.C. Dept. of Health and Enwil
Control, 392 S.C. 247 (2011) in support of its argument that policing disputes between

neighboring dock owners is not proper under the OCRM statute and regulations. White, 392
S.C. at 256, 708 S.E.2d at 816. Dorman involved objections to a proposed private recreational

dock from neighbors on both sides of the applicant’s property. The neighboring property owners
objected on the grounds that the proposed dock would be too close to their existing docks and
their views would be obstructed. Id. The Court of Appeals adopted the OCRM’s interpretation
of Regulation 30-12, which was that any issues based solely on private concerns between docks
are a private property issue. By contrast, the respondent in White objected to the OCRM’s
amendment of a dock permit due to a disruption of a commercial business and its customers. In -
that instance, the Court of Appeals concluded that the dispute was not a private dispute, but also
affected members of the general public and the local shrimping industry. Specifically, the Court
found the ALC’s determination that the dock constituted a significant navigational hazard did not
“conflict with OCRM’s policy of avoiding the 'regulation of private navigational disputes. 1d.,
708 S.E.2d at 816-817.

14.  While Petitioner has attempted to characterize this dispute as impacting the public
interest, I disagree. These docks are located on a well-travelled water body with numerous docks
and a significant amount of traffic, but as the evidence reflects, if Petitioner cannot moor his 48-
foot boat on the landward side of his dock, there will be no impact on the public interest.
Moreover, there was no evidence that Mr. Abdo’s dock itself will negatively impact the public
interest. And even if there were a navigational impact, this impact is not unreasonable given the

nature of the area and the water body in question. Where these docks are located, the Wappoo
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Creek'is approximately 565 fest-inwidth:;more than 11 times the length-of Petitioner's boat.: Mr.
Wappoo Creek; and'in fact; Petitioner’s own:dock is:closer+fo the channel than:Mr: Abdo’s will

b8 A-h'j/ rri’én”“é'ii'\"éﬁri’g"‘off '}i'i’s:.:i*ésﬁéi"iﬁ‘ﬁti?éﬁﬁbﬁéi‘%é’ééﬁ%éhbiiifﬁﬁiﬁ. have torundertake.in order:to

prre -

is:impossible: there:is.no, change to'the Amendmentnor sufficient movernent 6f My Abdo:sdock:

toward the:Intervenors that:would provide Petitioner:the: 100 feetof space:required: by his expert

‘while sull enablmg Respondent Abdo to have a dock that comphes,-:mth:the’regulauons
6.  In: conclusxon, ‘the:Amendment. and*Mr; Abdo’s-dock location is;censistent:with

':':',cf(s‘f{inxthez-area;:and aconstructxonr.of lhe:dock«.-.as .authonzed- by_ the :Bg_arc;ism]l;. not-have an

_unreasonable':m yact:on: nawganon in‘thearéd:. South Carolinalawiis clear.that a.reasonabléiand

staridard: space: bctween a plerhead anid extended. property line is 20 feet., The, Amendment; places,

Mr: Abdos dock20:5 off-the'-shared extended property ling. and théreforercomplies wiih:the Taw:

7. 1 °further conclude:the:Amendment:falls within :and: comphes with the apphcable
regulations:and statutes

18:  This ontroversy. is personalito Petitioner: The:evidence establishes:Pétitioner’s

requnrements discussed above 1 ﬁnd and conclude that 'DHEC has fully
compiied with' the requlrements of 23AS.C. Code Anii. Reg,s 30: 2, 30—4 JO-]I and 30 {27and
'S:C: Gode Atini; §48-39-150:.
1T IS THEREFORE ORDERED that. DHEC's issuance: of ‘the. October 6, 2011
‘amendment to Critical ‘afea permit OCRM:-07-128-F; to. Respondent David Abdo' be; and i§
ereby, AFFIRMED, as authorized:.
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AND IT IS SO ORDERED.

August 1*,2013
Columbia, South Carolina

Administrative Lay Judge
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS (,3‘5
&

Appeal from South Carolina Administrative Law Court

Shirley C. Robinson, Administrative Law Court Judge

Case No. 12-ALJ-07-0050-CC

James R Maull, ' Appellant,

South Carolina Department of Health and,

Environmental Control and David Abdo, Respondents/Respondents, .
V.
Russell Schaible and Laura Schaible Intervenors/Respondents
NOTICE OF APPEAL

YOUNG CLEMENT RIVERS, LLP
Michael A. Molony

P.O. Box 993

‘Charleston, South Carolina 29402
(843) 724-6631

Attorney for the Appellant

RE(“? E ’Q/'ii?‘,%

SEP 0 4 2013

§C Court 5i ApPEaS
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The Appellant, James R. Maull, hereby appeals all appealable orders, judgments,
deéisions, and/or rulings adverse to him in this matter, to include specifically, all pre-tﬁal
and trial rulings adverse to him; and the Final Order and Decision rendered against him

.on August 1, 2013 by the Honorable Shirley G. Robinson, a copy which is attached
hereto. The Appellant received Judge Robinson’s Final Order and Decision on August 5,
2013.

Respectfully submitted,

YOUNG CLEMENT RIVERS, LLP

y:
Michael A. Molony

P.O. Box 993 U
Charleston, South Carolina 29402
(843) 724-6631

Attorney for the Appellant

Charleston, Sputh Carolina
Dated: Q'J}M / / }
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Other Counsel of Record:

Leslie S. Riley, Esquire

McNair Law Firm, P.A.

100 Calhoun Street

Suite 400

Charleston, SC 29401

(843) 723-7831

Attorney for the Respondent Russell Schaible and Laura Schaible

Nathan M. Haber, Esquire

South Carolina Department of Health and Environmental Control- OCRM

1362 McMillan Ave. - Suite 400

Charleston, SC 29405

(843) 953-0200

Attorney for the Respondent South Carolina Department of Health and Environmental
Control

David Abdo

29 Broughton Rd.
Charleston, SC 29407
(843) 813-3466

Pro Se Respondent
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THE STATE OF SOUTH CAROLINA .
IN THE COURT OF APPEALS

Appeal from South Carolina Administrative Law Court

Shirley C. Robinson, Administrative Law Court J udge‘

Case No. 12-ALJ-07-0050-CC

James R Maull, Appellant,

‘South Carolina Department of Health and,

Environmental Control and David Abdo, Respondents/Respondents,
) V.
Russell Schaible and Laura Schaible Intervenors/Repsondents
PROOF OF SERVICE

YOUNG CLEMENT RIVERS, LLP
Michael A. Molony

P.O. Box 993

Charleston, South Carolina 29402
(843) 724-6631

‘Attorney for the Appellant

P ;\gpegjﬁ

Tt . oIte H
Sy Litit e
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I, Michael A. Molony, of Young Clement Rivers, LLP, counsel for the Appellant
above named, do hereby certify that I have served the Appellant’s Notice of Appeal on
the above-named Respondents by depositing a copy of the same in the United States

Mail, postage prepaid, on August 30, 2013, addressed as follows to the Respondent’s

counsels of record:

Leslie S. Riley, Esquire
McNair Law Firm, P.A.
100 Calhoun Street
Suite 400
Charleston, SC 29401

Nathan M. Haber, Esquire -
South Carolina Department of Health and Environmental Control- OCRM
1362 McMillan Ave. - Suite 400
Charleston, SC 29405

David Abdo
Pro Se
29 Broughton Rd.
Charleston, SC 29407
1 further certify that I have provided Appellant’s Notice of Appeal to the Clerk of the

South Carolina Administrative Law Court by depositing a copy of the same in the United

States Mail, postage prepaid, on August 30, 2013, addressed as follows:

Clerk’s Office
South Carolina Administrative Law Court
Edgar A. Brown Building
1205 Pendleton St., Suite 224
Columbia, SC 29201

YOUN ENT RIVERS,LLP
By: ~

Michael A. Molody’

Charleston, South Carolina

Dated: )/ ,ZW/ )
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HEC- Office of Oceanand  CONSTRUCTION AUTHO

oastal Resource Management

Permittee/ Damd ,Abdo ¥ T Expiration

Property Owner : g i; z Dt;;;ate:' )

Address of Permlttee/ 29 Brougbton Road®. R - Permit. -07-128-F
Property Owner: - Charleston, SC 29407 N Number _ »

Contractor’s Name: @ ~"Blue Tidé Manne ‘Diate May 02 014

(if none provided, then pmﬁe@‘ ‘-’p@ Box 70; e
owner name) L . I

I'ssued
- "Locatlon 29E Brothton Rd.

z-:'_—m-._.-.:é. Charles on, SC 29407

Contractor’s License Private Dock

Waterway: Wa ppqp Cr

City: Charleston P S
County: Charleston % . 5 o g s
ARG E B .

May 02 2014

Date

> This Notice Must Be Conspicuously Displayed at the Work Site <
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Michael A. Molony

YCRL

Direct Dial: (843) 724-6631
Young Clement Rivers, LLP Dt B, 40 57901356

E-mail: mmolony@pverlaw.com

May 5, 2014
Via Electronic Correspondence and Certified Mail
Honka Sonja Taylor
29 Broughton Road

Charleston, SC 29407

Re: Dock Permit - P/N #OCRM-07-128-F for David Abdo
YCR: 2880-20110924

Dear Sonja:

I received notice late Friday afternoon that a permit has been issued for construction of a dock at 29
Broughton Road, the location of which is currently under appeal.

Please accept this letter as notice that should this appeal be successful, we will take any and all steps
to ensure that the original dock configuration is complied with. This could include removal of any structures
or pilings that have been put in place on the dock as well as any damages that may ensue.

Additionally, we have presented expert testimony regarding hazards to the public with the present
dock configuration that is under appeal. Please note that this letter is notice of our extreme concern about the
location of the dock and the impact that it may cause on the public, should you decide to proceed with
construction.

Finally, at this time, we will not be moving for a supersedeas in hopes that you will not proceed with
the construction of the dock until the appeal is heard. Should you decide otherwise, we will consider that and
all other options at that point.

As always, we are happy to discuss a resolution of this matter which I believe is fairly simple;
however, we will do all we can to protect our client’s interests in this case. '

Please govern yourself accordingly.

With kind regards, I am

Sincerely,

MAM/cjf
cc: Rick Maull
Leslie Riley
Nathan Haber
Army Corp of Engineers

@CALHOUN Streer, Surte 400, P.O. Box 993, CuartestoN, SC 29402 . (843) 577-4000 - www.ycrlaw.com

Charleston « Columbia .
Exhibit 4
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%

Advancing Justice, Professionalism and Understanding of the Law

Login

Home » Member Resources » Member Directory

Member Directory

Member Profile

Name: - Ms. Ilonka Sonja Taylor -

Company: Ilonka Sonja Taylor, Attorney at Law, LLC
Address: 29 Broughton Road

Address (cont):

City, State Zip: Charleston, SC 29407

Email Address: istaylor9@gmezil.com

Phone:

Fax:

County: Charleston

SC Bar Admission: 11/18/1996

Law School: University of South Carolina School of Law
Graduating Year: 1996

Website:

Membership Class: Regular Member

Membership Status: Good Standing

This person has no disciplinary actions.
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—

CERTIEIED MAIL

EBIYCRLAY T

—

P.O. Box 993
J\o::m Clement Rivers, LLP  Caarwesron, SC 29402

¥k ZIP 29401
7012 1k40 0000 854 EWARY  111D12803150

\
W -~

[fonka Scenja Taylor

MAM/20110924 29 Broughton Road

Charleston, SC
. EBB5 /25 /14

- EE R 99 _;____::___ __:__:J___M:M o
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THE STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT

APPEAL FROM THE ADMINISTRATIVE LAW COURT

Shirley C. Robinson, Administrative Law Judge
. Case No. 2012-A1J-07-0050-CC

James R. Maull,

Appellant/Petitioner,
V.

South Carolina Department of Health and Environmental Control and David Abdo,

Respondenfs,

and Russell and Laura Schaible, A
‘ Respondents.

PROOF OF SERVICE

YOUNG CLEMENT RIVERS, LLP
~ Michael A. Molony
25 Calhoun Street, Suite 400
Charleston, SC 29401
P.O. Box 993 (29402)
(843) 724-6631
Attorney for the Appellant/Petitioner,
James R. Maull

RECEIVE])
JUN 05 201
SC Court of Appeals



I, Tara R. O’Donnell, of Young Clement Rivers, LLP, do hereby certify that I have
served the Appellant/Petitioner’s VERIFIED PETITION FOR WRIT OF SUPERSEDEAS
on all other parties hereto by depositing a copy of the same in the United States Mail, postage
prepaid, on June 3. 2014, addressed as follows to the parties or their attorneys of record:

Leslie S. Riley, Esquire
McNair Law Firm, P.A.
100 Calhoun Street
Suite 400
Charleston, SC 29401
Attorney for Russell and Laura Schaible

~ Nathan M. Haber, Esquire
South Carolina Department of Health and Environmental Control-OCRM
1362 McMillan Ave. - Suite 400
Charleston, SC 29405
Attorney for SCOHEC

David Abdo
Pro Se
29 Broughton Rd.
Charleston, SC 29407

YOUNG CLEMENT RIVERS, LLP

Tara R. ®’Donnell

Charleston, South Carolina

Dated: (9/3)&01‘{

RECEIVE])
JUN 0 5 2014
SC Court of Appeals
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Michael A. Molony

‘ i Direct Dial: (843) 724-6631
YOUﬂg Clement Rivers, LLP Dlirreecct Fl:x: (843) 579-1356

E-mail: mmolony@ycrlaw.com

June 3, 2014

Jana E. Shealy

Clerk of Court

South Carolina Administrative Law Court
Edgar A. Brown Building

1205 Pendleton St., Suite 224

Columbia, SC 29201

Re:  James R Maull v. SCDHEC and David Abdo
Dock Permit - P/N #OCRM-07-128-F for David Abdo
ALC Case No.: 2012-ALJ-07-0050-CC
SC Appellate Case No. 2013-001878
YCR File: 2880-20110924

Dear Ms. Shealy:
Enclosed please find for filing the original and two copies of the Petitioner’s Verified
Petition for Writ of Supersedeas, as well as our firms check in the amount of 25.00 I would

appreciate your returning the clocked copies in the enclosed self addressed envelope.

By copy of this letter, I am serving all parties of record as well the South Carolina Court of
Appeals.

Thank you for your attention in this matter.

With kind regards, [ am

Sincerely,
YO LEME RS, LLP
iclrael A. Molo

MAM/tro

Enclosure(s) R%EWED

cc: James R. Maull, Sr.

David Abdo
14
Leslie S. Riley, Esquire JUN 05 20

Nathan Haber - : eams
The Honorable Jenny Abbott Kitchings (Clerk of Court SC Coﬁgmg)m

@CALHOUN STREET, Surte 400, P.0. Box 993, CHARLESTON, SC 29402 . (843) 577-4000 . www.ycrlaw.com

Charleston . Columbia



Hasler FIRST-CLASS MAIL
06/0312014 . |
Us posvaeE $002.032 :

ZIP 29401
011012603180

25 Calhoun Street, Suite 400

: <na> P.O. Box 993

Charleston, SC 29402-0993

The Honorable Jenny Abbott Kitchings

Clerk of Court-SC Court of Appeals
MAM/20110924 p 0, Box 11629

Columbia, SC 29211




