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THE STATE OF SOUTH CAROLINA
In The Court of Appeals ‘

The State, Respondent,
, V.
Robert Palmer and Julia Gorman, Appellan'ts.'

Appellate Case No. 2011-203707

Appeal From Horry County o
" Larry B. Hyman Jr., Circuit Court Judge

: o Opmlon No. 5198
Heard October 9, 2013 — Filed February 12 2014

 AFFIRMED IN PART, REVERSED IN PART -

Appellate Defenders Robert M. Pachak, of Columbia,
for Appellant Robert Palmer, and Susan Barber Hackett
of Columbia, for Appellant Julia. Gorman ‘

Attorn_ey General Alan McCrory Wilson and Assistant ;
Attorney General William M. Blitch, Jr., both of
- Columbia, for Respondent. .

FEW, C.J.: Robert Palmer and Julia Gorman were convicted in a joint trial of
homicide by child abuse, aiding and abetting homicide by child abuse, and

" unlawful conduct toward a child, in connection with the death of Gotman's -
seventeen-month old grandson. The State proved conclusively that the child died -
from blunt force head trauma while in the exclusive custody of Palmer and -
Gorman. Palmer and Gorman contend, however, the trial court erred in denying
their directed verdict motions because the State's evidence was insufficient to



~ prove (1) which defendant inflicted the child's i injuries; and (2).that elther of them
aided or abetted the other." We affirm their convictions for hiomicide by child
abuse and unlawful conduct toward a child. However, we find insufficient
evidence of aiding and abetting, and therefore, we reverse those conv1ct1ons We-
afﬁrm all other issues pursuant to Rule 220(b) SCACR :

Standard of Rev1ew

Our task on appeal is to determme whether the trial court comm1tted an error of
law in'denying Palmer and Gorman's motions for a directed verdict. See State v.

Cope, 405 S.C. 317, 334, 748 S.E.2d 194, 203 (2013) ("In criminal cases, the’
appellate court sits solely to review errors of law."); State v. Williams, 405 S.C.
263,272,747 S.E.2d 194, 199 (Ct. App. 2013) (stating "the appellate court sits to
review errors of law only"). Our supreme court recently summarized the standard -
we ‘employ in reviewing a trial court's de01310n to deny a rnotlon fora: dlrected
verdict: : - : :

In cases where the State has failed to present evidence of .-
the offense charged, a criminal defendant is entitled to a
-directed verdict. During trial, when ruling on a motion
for a directed verdict, the trial court is concerned with. the
existence or nonexistence of evidence, not its weight.
The trial court should grant the directed verdict motion -
when the evidence merely raises a suspicion that the -
accused is guilty, as suspicion implies a belief or opinion
as to guilt based upon facts or circumstances which do
not amount to proof On the other hand, a trial judge is.
o - not required to find that the evidence mfers guilt to the .
S exclus1on of any other reasonable hypothe31s '

'On appeal, when reviewing a demal‘of a d1rected verdict,
this Court must view the evidence and all reasonable
- inferences in the light most favorable to the state. See

State v. Mitchell, 341 S.C. 406, 409; 535 S.E.2d 126, 127 -
(2000) (finding that when ruling on cases in which the.

state has relied exclusively on circumstantial evidence, -

“appellate courts are likewise only concerned with the
existence of the evidence and not its weight). If the state

! We consolidated their appealS pursuant-to Rule 214, SCACR.



- has presented . . . substantial circumstantial evidence

-reasonably tending to prove the guilt of the accused, this
Court must affirm the trial court's decision to submit the
case to the jury. Cf Mitchell, 341 S.C. at 409, 535’
S.E.2d at 127 ("The trial judge is required to submit the -

~ . case to the jury if there is 'any substantial evidence which

reasonably tends to prove the guilt of the accused, or-
from which his guilt may be fairly and logically
deduced.") (emphasis removed) (citation omitted).

State v. Hepburn, Op. No. 27336 (S.C. Sup. Ct. filed Dec. 11, 2013) (Shearouse
Adv. Sh. No. 52 at 17, 28-29) (some citations and internal quotatron marks

| omltted)
- IL  Facts and Procedural H.ist'Ory' "

- On July 2, 2008, the child's mother—Gorman's daughter—left the child in Palmer -
and Gorman's custody under a temporary. guardianship.? On the evening of July
14,2008, Gorman made a 911 call from her home reporting the child had ‘
"shortness of breath." A member of the Horry County Fire and Rescue team
' testlﬁed that when he arrived at Gorman and Palmer's home, the child was seizing
and in "a pretty grave condition." A doctor who treated the child at Conway
Medical Center testified the child showed signs of "severe neurological injury," the
cause of which "would have to be tremendous force to the skull." A CT scan of the
child's head revealed skull fractures and swelling of the brain, which the doctor
- indicated "raise[d] the concern of child abuse.” Due to the severity of the injuries,.
- the child was flown to the Medical University of South Carolina (MUSC), ‘where
he was kept on life support for two days. His parents decided to cease support and-
the child d1ed July 16, 2008 -

A forensic pathologlst performed an autopsy on the child and found skull fractures -
on both sides of the child's head. She ‘concluded the child died from blunt force '
head trauma, and the manner of death was homicide. - _

A. Palmer's and Gorman's Statemeuts to Pol_ice: ,

? The child's mother left town to visit her husband, the child's father, who was
stationed out-of-state on military duty. :



On July 18, 2008, Palmer and Gorman gave statements to the police. Palmer told
police he did not know what happened to the child and denied hurting him.’
Similarly, Gorman told police she did not know how the injury occurred, but E
neither she nor Palmer hurt the child.

When asked whether the child's injuries could have been caused by being shaken,
Gorman denied ever shaking the child. However, after the: pohce continued to
question her, she admitted she may have shaken the child and demonstrated how
-she shook him. She stated she did not think she shook h1m hard and den1ed
shaklng him the day he went to the hosprtal ' : ,

| Palmer and Gorman both gave police a tnnelme of what occurred the' day of July
14. According to Gorman's statement, she checked on the child at. approxrmately
5:30 a.m. before she left for work and found him sleeping. According to Palmer's -

* statement, he woke the child at 9:30 a.m., fed him breakfast and lunch, then laid

the child down for a nap at 3:30 p.m. Gorman confirmed this, stating Palmer
called and told her that he fed the child in the morning and again around noon. _
Gorman and Palmer both stated Palmer was alone w1th the chrld all day whrle o
Gorman was at work. - :

Gorman arrived home between 4:00 and 4:30 p.m. Gorman claimed she checked
on the child as soon as she got home, and, similarly, Palmer stated he and Gorman
walked to the "edge of the door" and "peeked in" the child's room to check on him.
Gorman stated the child "was breathing fine; everythmg was fine." Shealso told

- police that "a little bit later," she and Palmer checked on him again and *still
everything was fine." Palmer's statement, however, does not mention that they
checked on the child a second time. Irstead, he claims they went outside to talk

"for a little b1t" and- thcn Gorman prepared dmner wh1ch they ate around 6:00 p.m. e

Gorman told police that after dinner, Palmer took the dog outside whrle she Went to ‘.

- . wake the child. Palmer did not mention walking the dog, but only that after dinner, L

Gorman went to check on the child: ‘According to Gorman, when she entered the
“child's room, she heard him makmg "really strange noises" and noticed he was -

"slack looking," with saliva coming from his mouth. She claimed she picked h1m
up and "leaned him over [her] arm because [she] didn't know if he was choking or
if he was going to throw up." She called out to Palmer that somethmg was wrong.
Palmer came to her and discovered the chrld was having a seizure. Gorman called '
911 while Palmer held the child. :

B', Medical Ev1dence,



. At trial, the State introduced medical experts who testified to the extent of the
child's injuries. Dr. Donna Roberts, a neuro-radiologist with MUSC, testified the
child had skull fractures on both sides of his head, which resulted from severe
trauma that occurred the day the child arrived at the hospital. She testified it
"required severe force to create [the skull fractures]," and likened it to falling from
a three-story window or being involved in a car accident. She stated the fractures
could not have been caused by merely shaking the child. She also testified a
person with these injuries "would be immediately severely symptomatic” and
display a loss of consciousness, altera’uon in ‘breathing, selzures, and foarmng at the.

mouth.

The State also called Dr. Ann Abel, the director of the Vlolence Interventlon and’
Prevention Division in the pediatric department of MUSC, who testified that she
spoke with Gorman and Palmer at MUSC to gain more information about the
child. She claimed they both denied that any injury or.accident occurred the day
the child went to the hospital. Medical evidence, however, indicated the injuries
must have occurred sometime that day. Dr. Abel testified that, in her medical
opinion, the head injury occurred no more than three hours before the Chlld arrived

at the hospital.

Dr. Abel further testified the child suffered "massive" blows to both sides of the
head that could have been inflicted in "less than a minute." She stated that a
person observing the injuries take place "would perceive that this wasa
tremendous force" inflicted upon the child. However, she also testified that a-
person who did not see the force applied may not appreciate that something had
happened to the child. She explamed a person may be unable to discern whether
the child was sleepmg or unconscmus if the person was not aware the head trauma

had occurred.

- Three of the State's witnesses testified they noticed bruises on the child while he
was in the hospital, and Gorman could not account for them in her testimony. Dr.
Abel testified the child had multiple bruises in places that were atypical for
"normal childhood falling." Similarly, one of the nurses who treated the child in
the emergency room testified she saw bruises on the child's body that "you B
wouldn't [typically] see." Additionally, a Department of Social Services employee
investigating the case observed dark bruises on the child at the hospltal and when
she asked Gorman how the bruising occurred, she responded the child "liked to
pinch himself." However, the child's mother testified that, to her knowledge, the
child had never mtentlonally hurt or pinched himself. Regarding whether the



bruises were recently 1nﬂ10ted Dr. Jody Hutson the child's primary care physician,.

testified that when he saw the child on July 1 for ant bites and allergies-and again.
on July 8 to administer vaccinations, the child had no bruises or any other injuries
that would cause him to suspect child abuse.  Furthermore, Palmer's parents

* . testified that when the child came to their house to swim on July 13—the day
'before his injuries occurred—they did not notlce any bru1ses on him. .

C.. Gorman s Trial Testlmony

All of the evidence described above was presented by the State in its case in chief.
Both Palmer and Gorman presented evidence at trial, although Palmer did not
testify. Under the waiver rule recognized by thls court in'State v. Harry, 321 S.C.
273,468 S.E.2d 76 (Ct. App. 1996), and recently confirmed by our supreme court
in Hepburn, this court properly considers evidence presented by defendants unless

an exception to-the waiver rule applies. See Hepburn, Shearouse Adv. Sh. No. 52 : |
~at29-30 n.15, 32 (prov1d1ng that when a defendant presents evidence, "the 'waiver.

doctring' requires the reviewing court to examine all the evidence rather than to-
restrict its examination to the evidence presented in the [State's] case-in-chief"
(citation omitted)); Harry, 321 S.C. at 277, 468 S.E.2d at 79 (stating "when the
defendant presents testimony, he loses the right to have the court review the

~ sufficiency of the evidence based on the state's evidence alone"). Neither Palmer
nor Gorman argue any. exception apphes and we find none apphes

Gorman testified at tnal to a timeline of events that occurred on. July 14 parts of
" which contradicted her statement to police.. A time card introduced in evidence -

. showed she clocked out from work at 3:45 p.m. Gorman testified she drove home

immediately after leaving work, which took around forty-five minutes. When she
. arrived home at approximately 4:40 p.m., she "walked to the [child's] bedroom
door" and saw the child was asleep. Although Gorman and Palmer's statements to
police do not indicate that Gorman left the house after checking on the child,
Gorman introduced a check she signed made payable to a grocery store that was
‘dated July 14 and had a time stamp of 3:52 p.m. Gorman explained she had

forgotten to tell the police she went to the grocery store after checking on the child. BN

- Gorman claimed, however, that it was impossible for her to clock out of work at

~ 3:45 p.m. and be at the grocery store by 3:52 p.m. She stated, though, it was "fair

- to say that maybe [she] cashed th[e] check at 4:52 p.m.," and the time stamp was
off by one hour. While she was at the grocery store, Palmer stayed at home Wlth

the child. ' : -



According to Gorman's testimony, when she returned from the store, she did not
check on the child again but instead began cooking dinner.- She told the jury that
when she and Palmer finished eating, she walked to the child's bedroom to wake
him. When asked where Palmer was when she went to wake the child, Gorman -
testified that "at one point he took the dog outside to use the bathroom" but stated
"he could have been already back inside the house." She went on to testify that
when she discovered the child was injured and called out to Palmer he arrived in

the chlld's room in "seconds."

Gorman testified at rial she had never shaken the child. When asked why she |
demonstrated to police how she shook the child, she responded she "was Just SO
tired and drawn out" that she "just reacted "o :

D. - Directed Verdict Motlons, Verdict, and 'S'ehtence

Palmer and Gorman both moved for directed verdicts on all charges, which the
trial court denied. The jury found both Gorman and Palmer guilty of all charges. -
- The court sentenced them each to ten years for unlawful conduct toward a child,
twenty years for aiding and abetting, and thirty-five years in prison for horrumde
by chlld abuse, all to run concurrently '

III. Palmer's and Gorman's Directed Verdict Motions-‘

Palmer and Gorman both assert the trial court erred in denymg their d1rected
verdict motions because the State did not present substantial circumstantial -
evidence to prove identity—whether it was Palmer or Gorman who inflicted the
injuries that caused the child's death.” They also assert the State did not.prove.that
Palmer or Gorman alded and abetted the other in committing horru01de by child

abuse.
Al Hom1c1de by Chlld Abuse

Subsectlon 16-3-85(A)(1) of the South Carohna Code (2003) prov1des thata _
person is guilty of-homicide by child abuse when he or she "causes the death ofa
child . .. while committing child abuse." "Child abuse" is defined as "an act or
© omission by any person which causes harm to the child's physical health or

- welfare," 8.C. Code Ann. § 16-3-85(B)(1) (2003), and "harm" occurs whena - -
person "inflicts. of allows to be inflicted upon the child physical i mJury ".§16-3-

- 85(B)(2)(a)-




The State conclusively established by direct medical evidence that the child's fatal . -
injuries were the result of child abuse. ‘This evidence consisted of the following
trial testimony: (1) the child died from intentionally inflicted blunt force trauma to -
the head; (2) the child suffered two skull fractures caused by "massive" blows to
each side of the head, and exhibited multiple dark bruises that were atypical for
"normal childhood falling"; and (3) the force used to-inflict the skull fractures was .
comparable to’ falhng from a three-story window or belng involved in a car
accident. ' <

The State also conclusively established by direct evidence that the child's injuries
occurred sometime on July 14. Both of the State's medical experts testified the
injuries occurred that day. In fact, Dr. Abel testified the head i mjurles occurred
within three hours before the Chlld was taken to the hospital. - ‘

The State. rehes entirely on c1rcumstant1al ev1dence however, to prove who .
inflicted the injuries that killed the child. Because the child was in the exclusive
custody of Palmer or-Gorman, or both, during'the time in which his i injuries

occurred, the jury could reasonably.infer that either Palmer or Gorman, or both
Palmer and Gorman, mﬂlcted the child's i mjumes ’ » '

1. " Evidence of Gorma_n s Guilt

We find the trial court correctly denied Gorman's motion for a directed verdict -
because there is substantial circumstantial evidence that she inflicted at least one of
- the child's injuries—specifically, while-she was alone in his bedroom after dmner
Dr. Robert's testimony established the child would be "immediately severely
symptomatic" after receiving the injuries and incapable of normal functioning, i.e.,
eating, walking, or playing. According to Gorman's statement to police; she
observed nothing abnormal about the child when she left for work at 5:30 a.m.- _
Similarly, Palmer told police the child functioned normally during the day——he ate -
breakfast and lunch and played. When Gorman returned home from work between
4:00 and 4:30 p.m., she claimed the child "was breathing fine, everything was ‘
fine," and when she checked on him again "a little bit later" with Palmer, "st111
everything was fine." Although she contradicted herself on this point at trial,
Gorman's statement suggests Palmer was not alone with the child after she returned
from work. Gorman entered the child's room to wake him around 6:00 p.m. that" -
~ evening, and at 6:06 p.m., Gorman called 911 to report the child's symptoms )
From this evidence, the jury could have "fairly and logically deduced" that Gorman
‘inflicted the fatal injuries. See Hepburn, Shearouse Adv. Sh. No. 52 at 29 ("The
trial judge is required to submit the case to the jury if there is any substantial



evidence which reasonably tends to prove the guilt of the accused, or from which
his guilt may be fairly and logically deduced." (quoting Mztchell 341 S C.at 409
535-S.E.2d at 127)).

2.  Evidence of Palmer's Guilt

We find the trial court also correctly denied Palmer's motion for a-directed verdict
because there is substantial circumstantial evidence that Palmer inflicted at least
one of the child's injuries. There are two scenarios under the evidence that -
reasonably tend to prove Palmer's guilt. First, the evidence supports that Palmer
injured the child while Gorman was at work. Palmer had the child in his care the

“entire day of July 14. Though Gorman stated the child was sleeping "and breathing
fine" when she returned from work, Dr. Abel testified a person may be unable to
differentiate a sleeping child from one who is unconscious. Thus, the child's
injuries might not have been noticeable to her at this time, particularly given -

- Gorman's testimony that she did not actually enter the child's room or go close

enough to carefully observe the ch11d :

As to the second scenario, Palmer could have injured the child while Gorman was

at the grocery store. The time stamp on Gorman's check established that she went -
to the grocery store that évening, and according to her trial testimony, Palmer
stayed at home with the child. She testified that when she returned from the store,
she did not check on the child. From this evidence, the jury could have "falrly and
logically deduced" that Palmer inflicted the fatal i injuries. See zd ' h

3. ‘Other Clrcumstances of Gullt

The State also presented evidence at trial from which it argued the ‘jury could mfer 4
"why someone would kill a seventeen-month old child." While this evidence is -

insufficient by itself to prove Palmer or Gorman's guilt, the evidence mustbe -

considered in combination with all the evidence to. determine Whether there is

substantial circumstantial evidence of guilt. See Stafe v. Frazier, 386 S.C. 526,

- 532, 533, 689 S.E.2d 610, 613, 614 (2010) (viewing circumstantial evidence

- "collectively" and "as a whole" to hold directed verdict properly denied); State v.
- Cherry, 361 S.C. 588, 595, 606 S.E.2d 475, 478 (2004) (finding the circumstantial

“evidence, when combined, was "sufficient for the j Jury to infer [gullt]”) Because
the State relied on the evidence at trial, we summarize it Lere.

This evidénce relates primarily to Gorman, and includes (1) evidence that Gorman - .
was often frustrated and annoyed with the child's behavior because, as Gorman .



' . .

testlﬁed he "crie[d] every day; [was] cranky every day, Whme[d] every day,"3 (2)
evidence that Gorman disliked the child, shown through comments she made to
others; (3) testimony that Gorman and Palmer were "stressed about money" and.
concerned about how the child would affect their financial problems; (4) Gorman's

~ testimony that she did not have a good relationship with the child's mother; (5) -

Gorman's testimony that she had never met the child before the child's mother left -
him with Gorman, and (6) Gorman's-admission to shakmg the child on a previous

" occasion.

As to Palmer, the State showed he was onlythirty years fold, unemployed, and '

- experiencing financial difficulty at the time the child came to.live with them.

Palmer's father testified Palmer had a five-year old son who lived with Palmer's
father and mother most of the time because he "didn't think that [Palmer] had any -
time for [the child]." Palmer's mother testified she and her husband "basically |
raise[d]" Palmer's son.- Based on this evidence, the State theorized Palmer did not
want to take on the respons1b1hty of caring for a child, partlcularly one that was not '
his own. : :

4.  Palmer's and Gorman's Statements

In Palmer's and Gorman's statements to police, they both deny causing the child's
injuries and deny any knowledge of the other doing so. From the medical evidence .
and testimony presented at trial, however, it is not possible that both of these
statements are true. While we are careful not to consider the falsity of a -
defendant's statement as positive evidence of the defendant's gullt we find the

4 " impossibility that both statements are true is a circumstance the jury was entitled to
" consider in determining the guilt of both parties. Likewise, it is evidence the trial

court and this court may properly consider in determining whether there i is -

" substantial circumstantial ev1dence of each defendant's gmlt

~

5, Concerns Related to Provmg the. Identlty of the -
' Prmc1pal :

Because these cases were tried Jomtly, we necessanly merged the evidence
presented as to Palmer and Gorman into one discussion. This necessity highlights -

- the dlfﬁcultly of the question presented by th1s appeal——whether the ev1dence the

3 Gorman told Dr Abel the chﬂd was "chngy and whiny and Want[ed] to be held

all the time."- Similarly, a paramedic testified Gorman told her that "she's raised
.several ch11dren in her lifetime and never seen such a bad one.' '
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State presented as to each defendant eliminates the possibility that the other
-defendant inflicted all of the injuries that killed the child. The essence of Palmer
. and Gorman's argument on appeal is the evidence does not eliminate that _
~ possibility. We agree it does not. However, we find the State presented substantial
cucumstantlal evidence of each defendant's guilt on the charge of homicide by

child abuse.

This court "sits solely to review errors of law," Cope, 405 S.C. at 334, 748 SE.2d -
at 203, and therefore we must confine our decision to whether the trial court
correctly made ifs decision. As the supreme court stated in Hepburn, "we are -
called by our standard of review to consider the evidence as it stood" when the trial -
court made the ruling that is now on- appeal -Shearouse Adv. Sh. No. 52 at 42. In
denying the defendants' directed verdict motions, the trial court considered the :
evidence as it stood ‘at that time in regard to each individual defendant, and
determined whether that evidence was sufficient to support each charge agamst
each defendant. The possibility that the jury may later reach verdicts that are ,
inconsistent between the defendants was outside the trial court's power to consider,
as that would require the court to weigh the strength of the case against one
defendant in considering the sufficiency of the evidence against the other. See
Hepburn, Shearouse Adv. Sh. No. 52 at 28 ("When ruling .on-a motion for a

- directed verdict, the trial court is concerned with the existence or nonexistence of
evidence, not its weight."(quoting Cherry, 361 S.C. at 593, 606 S.E.2d at 477-
78)); State v. Garrett, 350 S8.C. 613, 619, 567 S.E.2d 523, 526 (Ct. App. 2002)°

~ (stating our case law prohibits "mcon31stent verdicts when multiple offenses are .

submitted to the jury, not ' when the jury returns disparate results for co-

defendants"). As the trial court was required to do, we independently analyze the'

evidence against each defendant. Because that independent review of the evidence

. as to each defendant reveals "substantial evidence which reasonably tends to prove

 the guilt of the accused, [and] from which his guilt may be fairly and logically -
deduced," Hepburn, Shearouse Adv. Sh. No. 52 at 29, we affirm the trial court's

* We recognize the supreme court made this statement to indicate it was not
considering evidence presented after the State rested its case in chief. However,
the reasoning of the court applies here. The statement indicates a reviewing court -
must identify a point-in time where its review is focused for the purposes of
determmmg error. In this case, the relevant point in time is when the trial court
ruled on the directed verdict motion at the close of all evidence. We must analyze - .-
whether the trial court erred based on the evidence that was before it at that time,

- not retrospectively after the jury returned a verdict based on that ev1dence '



~abuse.

denial of each defendant's motion for a directed verdict for hom101de by child -
5 . .

B. Unlawful Conduct Toward a Child

We also find the evidence discussed above as to Palmer and Gorman supports the
trial court's refusal to grant their directed verdict motions on the charge of unlawful
conduct towards a child. See S.C. Code Ann. § 63-5- -70(A)(2) (2010) (makmg it
unlawful for a child's guardian to "do or cause . . . any bodily harrn to the chrld SO
that the life or health of the child is endangered")

C. Aiding and Abetting Homicide by Chrld Abuse

Under subsection 16-3-85(A)(2) of the South Carohna Code (2003), a person is
guilty of aiding and abetting homicide by child abuse when he or she "knowingly -
aids and abets another person to commit child abuse or neglect . [that] results in
the death of a child.” "A1d and abet" is defined as to "[h]elp, assist, or facilitate the
commission of a crime," which can be rendered by "words, acts, encouragement,
support, or presence, actual or constructive." - State v. Smith, 359 S.C. 481, 491,

597 S.E.2d 888,894 (Ct. App. 2004) (quoting Black's Law chnonary 68 (6th ed.
1990)). "To be guilty as an aider or abettor, the participant must have knowledge

- of the principal's.criminal conduct." State v. Zeigler, 364 S.C. 94, 107, 610 S.E.2d

859, 866 (Ct. App. 2005). Thus, "[m]ere presence at the scene is not sufficient to .
establish guilt as an aider.or abettor." State v, Mattison, 388 S.C. 469, 480, 697

-~ SEa2d 578 584 (2010) (oltatlon ormtted)

~ While the State's evidence conclusively proved the child died from ohrld abuse, we N

find the State presented no direct evidence and insubstantial circumstantial

evidence that either Palmer or Gorman knowingly undertook any action to-aid or -

abet that abuse. Therefore, the trial court erred in denying Palmer's and Gorman's
motions for a directed verdict on aiding and abetting." See State v. Lewis, 403 S.C.

345, 355-57, 743 S.E.2d 124, 129-30 (Ct. App. 2013) (reversing denial of directed |

> The dissent relies on Hepburn as to ﬂre‘éuﬂicrency of the evidence in this case.
While we rely on Hepburn as to our standard of review, we find it distinguishable -

“on the facts. In Hepburn, the supreme court found the State did not present

sufficient evidence that Hepburn inflicted the child's injuties, stating, "Every State . .-
witness placed [Hepburn] asleep at the time the victim sustained the fatal injuries.”

 Id at40. Based on’ this, the court concluded no mferenee could be drawn "that

Appellant harmed the victim." Id.
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verdict motion when evidence was insufficient to prove the defendant kriowingly |
undertook an overt act to aid and abet his codefendant in committing homicide by

child abuse).

The State contends State v. Smith controls and requires us to affirm. The supreme
court's discussion of Smith in Hepburn, however, defeats the State's argument. See
Hepburn, Shearouse Adv. Sh. No. 52 at 40-42. As it relates to aiding and abettmg,
the key facts in Smith were that the defendants were never separated during the '
time the medical evidence proved the injuries occurred, and "the medical testimony .
indicated that the victim['s] . . . symptoms would have been severe and immediate,

.and u'nportantly, obvious to both Smith and the victim's mother very soon after the
injuries were inflicted." Hepburn, Shearouse Adv. Sh. No. 52 at 41 (quoting and
citing Smith, 359 S.C. at 491-92, 597 S.E.2d at 894). Here, Palmer and Gorman -
were separated for periods of time in which the injury could have occurred, and Dr.
Abel testified the injuries may not have been apparent to someone who did not see
them inflicted. Thus, we fmd this case dlstmgulshable from szth

IV Other Issues on Appeal

As to all other issues on appeal, we afﬁrm pursuant to Rule 220(b) SCACR, and
the following authorities: .

.Regardmg Palmer's argument that the State violated its agreement with him, we

find it is not a "proffer agreement." See United States v. Gillion, 704 F.3d 284,292

(4th Cir. 2012) (defining a "proffer agreement" as an agreement "intended to

protect the defendant against the use of his or her statements," particularly when

"the defendant has revealed incriminating information and the proffer session does’

not mature into a plea agreement"). Regardless of this finding, we affirm on the’

_ basis that Palmer failed to demonstrate how enforcement of the agreement would
affect him. ' :

Turning to the issues raised by Gorman on appeal, we_ﬁnd the following:

(1) We find Gorman did not preserve for our review her argiment that any
statements she gave before being advised of her constitutional rights are
inadmissible under Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d
694 (1966). The record reflects Gorrna.n objected only to the voluntariness of her -
statement at the Jackson v. Denno hearing and renewed this initial objection at

6378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed. 2d 908 (1964).
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- trial. Because Gorman did not allege a Miranda violation before or during trial,.

she cannot do so now. See State v. Wise, 359 S.C. 14, 21, 596 S.E.2d 475, 478
(2004) (stating an issue not ralsed to and ruled upon by the trlal court is not

‘ preserved)

(2) Gorman asserts that any statements given after she waived her Miranda _

rights are tainted by the initial violation—being subjected to custodial interfogation -
without first being given her Miranda warnings—and are thus inadmissible. See .~ . -

State v. Peele 298 S.C. 63, 65,378 S.E.2d 254, 255 (1989) (requiring pohce to !
advise suspects of their Mzranda rights before initiating "custodial intérrogation");

State v. Lynch, 375 $.C. 628, 633, 654 S.B.2d 292, 295 (Ct. App. 2007) (stating the

State may not use statements gained from custodial mterroga’uon inviolation of
Miranda). We find, however, the police did not iriterrogate Gorman before giving
her Miranda rights and thus no Miranda violation occurred. See: Lynch 3758.C. -
at 633, 654 S.E.2d at 295 (stating Miranda rights attach only when the suspectis™
subjected to custodial interrogation); State v. Kennedy, 333 S.C. 426, 431, 510
S.E.2d 714, 716 (1998) (defining interrogation as "express questioning,'or its
functional equivalent," consisting of words or actions by police that "are

~ reasonably likely to elicit an mcrlmmatmg response"); State v. Franklzn 299 S.C.

133,136, 382-S.E.2d 911, 913 (1989) (holding defendant's statements to police-

~ were not the product of interrogation and were thus admissible).

3) Gorman asserts her statement is inadmissible because it was not voluntanly .
given. See Franklin, 299 S.C. at 137, 382 SE.2d at 913 ("The test of admissibility -

- of a statement is voluntariness."). In finding the statement was voluntary, the trial

court evaluated the totality of the circumstances and made the requisite findings.
See State v. Dye, 384 S.C. 42, 47, 681 S.E.2d 23,.26 (Ct App. 2009) (statlng
voluntariness of a statement is determlned by examining the totality of . -
circumstances surrounding the statement, including "background, expenence
conduct of the accused, age, length of custody, . ... [and] threats of violence"). We -
affirm because each of these findings is suppOrted by the record. . See State v. Saltz,
346 S.C. 114, 136, 551 S.E.2d 240, 252'(2001) (requmng appellate courts to
review a ruling concerning voluntarmess under an any ev1dence" standard)

V. »Conc_lusmn_

We affirm the trial court's refusal to grant Palimer's and Gorman's directed verdict

_motjons on the charges of homicide by child abuse and unlawful conduct towarda. -

child, but reverse as to aiding and abettmg hormc1de by child abuse. We affirm
any other issues on appeal. : :




AFF]RMED IN PART, REVERSED IN PART.

KONDUROS J., concurs.
PIEPER, J concurrmg in part and dlssentmg in part

" I concur in the majority's decision to reverse Gorman and Palmer ] conv1ct10ns for
aiding and abetting homicide by child abuse, as there was insufficient evidence that -
they were acting together or assisting one another. I also would find there was .-
insufficient evidence of the codefendants' guilt for homicide by child abuse and’
- unlawful conduct toward a child because the State did not present any direct or
~ substantial circumstantial evidence to reasonably prove which codefendant harmed
the child. See State v. Lane, 406 S.C. 118, 121, 749 S.E.2d 165, 167 (Ct. App.
2013) ("The State has the burden of proving beyond a reasonable doubt the identity
of the defendant as the person who committed the charged crime or-crimes; "). The
evidence establishes that Gorman and Palmer each had time alone with the child
during the timeframe of the abuse, and therefore, the State has only demonstrated.

that each defendant had an opportunity to injure the child. Utlhzmg the analysis of - |
the supreme court in State v. Hepburn, Op. No. 27336 (S.C. Sup. Ct. filed Dec. 11, -

2013) (Shearouse Adv. Sh. No. 52 at 38-40) and State v. Lewis, 403 S.C. 345, 352-
56,743 S.E.2d 124, 128-29 (Ct. App.2013), I would find the only inference that
can be fairly and logically deduced from the evidence is that one of the two .

codefendants inflicted the child's injuries. See Hepburn, Op. No. 27336 (S.C. Sup.

. Ct. filed De¢. 11, 2013) (Shearouse Adyv. Sh. No. 52 at 40) ("While undoubtedly
present at the scene, the only inference that can be drawn from the State's case is
~ that one of the two [codefendants] inflicted the victim's injuries, but not that
- Appellant harmed the victim. Thus, we reverse the trial court's refusal to direct a
verdict of acquittal because the State did not put forward sufficient direct or
~ substantial circumstantial evidence of Appellant's guilt." (emphasis in original)); -
Lewis, 403 S.C. at 354-56, 743 S.E.2d at 129 (reversing the defendant's conviction
when the State failed to offer any direct evidence or substantial circumstantial
~ evidence of the defendant's guilt and the defendant's. involvement amounted to
mere presence at the scene). Accordingly, I would find the trial courterred by
denying the defendants' directed verdict motions, and I would reverse the
convictions for homicide by child abuse and unlawful conduct toward a child. ‘

- 15
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- THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

THE STATE,

. RESPONDENT,

- JULIA GORMAN,
APPELLANT-

Appellate Case No. 2011-203707

Appeal from Horry County

Larry B, Hyman, Jr., Circuit-Court Judge: -

Opinion No. 5198 -

PETITION FOR REHEARING'

On February 12, 2014, this Court affirmed Appellant’s c'onvietiorisffer homlclde by child. -
abuse‘ and uillawful conduct toward a.child, 'and feversed Appellant’s 'conviction'-'for al&mg and

abettmg hom101de by child abuse State v. Palmer and Gorrn@, Op No. 5198 (S. C. Ct App ﬁled .

: Feb 12 2014) Desp1te a lack of direct ev1dence and msubstanhal cucumstanﬁal evidence, tb_lS

Court affirmed Appellant’s- convmtlon for horr1101de by child abuse “[b]ecause the Chlld was in the
exclusive custgdy of Palmer or [Appellant], or both, during the time in which h1s injuries occurred, '
the’ Jury could reasonably infer that either Palmer or [Appella'nf], or bo‘tb Palmer and ‘[Appellant],

inflicted the child’s injuries.” Appellant files this peti’cio‘n.fof fehearing pursuant to Rule 221(a),



SCACR requesting this Court rehear the matter as it concems the conv1ctlons for homicide by ch11d o

~ abuse and unlawful conduct toward a child due to the followmg points overlooked or

rnisapprehended_.

South Carolina’s homicide by child abuse statute criminalizes conduct for aeting as a

principal or as an aider and abettor.! Under the principal port10n of the Statute, a person who

“causes the death of a child under the age of eleven while committing child abuse or neglect, and

the death occurs during circumstances -manifesti_ng an extreme indifference to human life” is guﬂty

of homicide by child abuse. S.C. Code Ann. § 16-3-85(A)(1). The statute further deﬁnes child

abuse as “an act or omission by any person which causes. harm to the child’s physical health or .

welfare.” S.C. Code Ann. § 16-3-85(B)(1). Harm occurs when a person “inﬂicts or alloWé to be

inflicted upon the child physical injury. > S.C. Code Ann § 16 3- 85(B)(2)(a) In short and for.

purposes of this appeal, a person who causes the death of a Chlld under the age of eleven wh11e
committing an act, or fails to aet, that inflicts or allows to be mﬂlcted phys1cal injury upon the child
is guilty of homicide by child abuse. Likewise, South Carolina’s unlawful conduct toward a child‘

statute makes it unlawful for aperson who has custody of a child to “plaee the child at nnreasonable

risk of harm affectmg the child’s hfe phys1ca1 or mental health or safety” or to “do or cause to be-

done unlawfully or maliciously any bodily harm to the Chlld SO that the hfe or health of the ch11d is

endangered or likely to be endangered » S.C. Code Ann. § 63 5 70(A)(1) & (2)

. This Cowt correctly determmed that the prosecunon relied entirely on circumstantial '

evidence to prove the identity of the perSOn who inflicted the injuries upon the child in the -present

! The aiding and abetting portion of the statute nrowdes that a person is guilty of homicide by
child abuse if the person “knowmgly aids and abets another person to commit child abuse or

" neglect, and the child abuse results in the death of a child under the age of eleven.” S. C Code ) o

Ann. § 16 3- 85(A)(2)

17
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- caSe - However, this Court erred in failing to direct a verdict where the 'best that could be said of the‘

state’s case was that “[b]ecause the chrld was 1n the exclusive custody of Palmer or [Appellant] or.
both, during the time in which- his mjunes occurred, the jury could reasonably infer that elther I
Palmer or [Appellant], or both Palmer and " [Appellant], inflicted the_ child’s injuries.” This -

statement alone demonstrates the lack of substantial circumstanitial evidence to prove identity.

Although the prosecution presented some evidence that the child’s injurles occurred;on July 14.and -

that the child was in the custody of Palmer or Appellant or both at all times ﬂrat day, the prosecutron
failed to prove if Palmer or Appellant or both were in custody of the child when the injuries actually ,

occurred. As explarned by the drssent, the evidence, at best, estabhshed that Appellant and Palmer

“cach had time alone with the child during the timeframe of the abuse; and therefore, the state has -

‘only demonstrated that each defendant had an opportumty to mJure the chrld ” Thus the dlssent v

concluded “the only inference that can be farrly and logrcally deduced from the eviderice is that one' ‘
of the two codefendants inflicted the chrld’s injuries.” |

Concerning Appellant this Court found there was “substantial circunmtantial evidencethat
she rnﬂrcted at least one of the child’s mjunes = specrﬁcally, whrle she was alone in hrs bedroom

after. dmner 7. Because Appellant “entered the chrld’s room to wake hlrn ‘around 6 00 p.m: that»

' evemng, and at 6:06' p m., [Appellant] called 911 to report the chrld’s symptoms ? thrs Court found
that the jury “could have “fairly. and logrcally deduced’ that [Appellant] mﬂrcted the fatal injuriés.” -
The only fair and logrcal deduction from this evidence was that Appellant found the, child exhrbrtmg

. signs of illness and did what was requrred of her by law called for help

- Later, t_hrs Court held the prosecutron presented _substan‘nal crrcumstantial evidence of each

- defendant’s guilt on the charge of homicide by child abuse after deterrnining the' evidence failed to _

eliminate the possibility that the other defendant inflicted all of the injuries that illed the child.



This was error because substantial circumstantial evidence must not be equated to-a possibility.?
Rather, substantial circumstantial evidence requires more than evidence that “merely raises a

suspicion the accused is guilty.” State v. Lollis, 343 S.C. 580, 584, 541 S.E2d 254, 256;‘ State v.

+ Arnold, 361 8.C. 386, 389-390, 605 S.E.2d 529, 531 (2004); State v. Schrock 283‘SC 129,132, -

322 S.E.2d 450, 451-452 (1984); State V. Muhammed 338 S C. 22, 524 SE2d 637 (Ct App.

1999) The prosecution must present more than “a belief or opinion as to guilt based upon facts or

circumstances Wthh do not amount to proof.” Lolhs 343 S.C. at 584, 541 S E 2d at 256' State \A

_Yggr, 242 S.C. 372, 131 S.E. 24 96 (1963). In State v. Odems, 395 8.C 582, 720 SE2d 48 (2012),
the South Carolina Supreme Court explamed that the language of the traditional circumstantial
evidence jury charge is mstruetrve in makmg' a directed verdict determination._ _Ihe traditional
charge providesﬁ | | |
Every circumstance relied upon by the State be proven beyond e. reasonable doubt;
and ... all of the circumstances proven be consistent with each other and taken

together point conclusively to the gurlt of the accused to the exclusion of every
other reasonable hypothesis.

Id. at 590, 720 S.E.2d at 52 (quoting State v. Hemandez, 382 S.C. 620, 626 n.2, 677 S.E2d 603,

© 606 n.2 (2009). Using the traditional circumstantial evidence jury charge as a guide, it is clear the

2 Just es this Court equated substantial circumstantial evidence with a-possibility, the trial judge

did the same when ruling on the motions for directed verdict. At the conclusion. of the '
prosecution’s case, Appellant moved for a directed verdict. R. 769, lines 5-15. The judge found

that the prosecution “presented a substantial amount of circumstantial evidence that really puts forth

just in my view two scenarios. Number one, that [codefendant] injured the child and the child was’
unconscious when [Appellant] came home and she found him that way.” R. 772, lines 1-6.

"Appellant noted that in that scenario, there was-no evidence that Appellant failed to act. R. 772,
lines 7-8. “The other [scenario] is that [Appellant] came home and as [co-defendant] said the child
was fine and that she injured the child, who knows, I don’t right now, but that’s what a jury is for

-and I think this should go to the jury.” R. 772, lines 9-14. The judge later stated a third scenario

22.

was possible “Or both could have been involved in it, so there’s three scenarios.” R. 772 lines 21- .
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prosecution’s. evidence against Appellant failed to rise to the level of substantial circumstantial

evidence.
Like"th'is Court, even the prosecutor admitted she could not prove the identity of the person -

who mﬂlcted the child’s injuries. Durmg a pretrial motlon heanng on May 26 2011, the prosecutor

' stated she indicted Appellant and co- defendant for both hom101de by cluld abuse and a1dmg and

abetting homicide by child abuse because she had “two md1v1duals who were the only two people_

who could have had access and contact w1th this child and the c‘lnld ends up dead, that sit. Soit

| could have been elther one of ’rhem and that’s Where we are.” R. 7, line 14 - R. 8 line 3.. The

prosecutor clarified that i in her view, “the case law of the Supreme Court of South Carolina clearly
allows us to proceed under that theory that we do not know which ohe was necessanly the prmmpal
aiding and abetting, that’s why I charged them with both.” R. 9, lines 5-13. The prosecutor was -
proceedmg that elther one of them had access and could have mﬂrcted the blow that krlled the |
child, there you go.” R.9, lines 16-18

Dunng the defense’s case- m-chref Appellant teshﬁed that on July 14 2008 she got up at »

4. lS am. to get ready for work R 789 lmes 16-22 Aceordmg to her work time card she clocked'_

. in at 6:00 a.m. and clocked out at 3:45 p.m. R. 791, lines 1-9." She .then drov_e.home, arriving

between 4:30 and 4:45. From the bedroom door, she observed the minor .slee‘ping " R. 793, lines 2- l-

6; R. 793, hnes 13-19. She then leﬁ: to p1ck up food at IGA to cook for d.tnner R. 795 hnes 1 2 .
She produced a cancelled check showmg she had been at IGA on July 14 2008 R 795 lmes 15-.

25. The check was stamped by the store at 3 52 p. m. R 799, lines 3-7 In hght of Appellant

leaving working at 3:45 and it bemg phys1ca]ly impossible to arrive at IGA by 3:52 pm. t_‘rorn her:

‘workplace, Appellant surmised that the IGA computer stamp was off by approximately one hour.



R 799, lines 10-17. She then stopped by the v1deo store and went home R. 799 line 18 — R. 800,
-, line 18. As soon as she arrived home she began coolcmg dinner. R. 400 lines 22-25." |
Appellant and co-defendant sat down to dinner. After the two ate Appellant prepared a

plate for minor. R. 802, hnes 13-18. Appellant then went to get minor. When she walked into the

room, she noticed he “was breathing really funny.”v She observed “saliva hanging out of his

mouth.”  Believing he was choking, she flipped him over her arm. Then minor began p'sei.zingA. She -

called for co-defendant who took minor frorn her. Appellant then called 911. R. 803,.1ines 4:15. -

~Appe11ant denied striking minor and causing the injuries; she denied shaking minor. R. 826,

hnes 17-19; R. 827 lines 2-6. She explamed that any statements in her interview about shaklng :

minor were because she was so ‘ured and the ofﬁcers had “messed w1th [ber] head” for so long. R..

826, lines 12-16. She emphatlcally denied abusing minor or penmttmg anyone else to abuse minor.
~ R.834, hnes 3-17. | |

Dr. Amn Abel, a physician at MUSC, consulted on minor’s case on Jnly 15, 2008.  R. 478;

lines 13-14; R. 484, lines 18-20. Appe]lant and co—defendan't ‘provi‘ded Dr.-Abel with the same

history of minor as they provided to police including that Appellant was at Work ddring the day and

- did not touch minor r until she found him havmg a seizure. R. 487, line 14 — R. 488, line 13. Dr.

Abel opined that the degree of force that was apphed to both sides of minor’s head to cause the

fractures would have rendered minor unconscious 1mmed1ate1y R. 490, lines 17-24; R. 504, lines

1-8. She concluded that the head injuriés were inflicted on the day minor presented to the

emergency departm'ent, which was July 14, 2008. R 505, lines 1-7; R. 527; line 14‘— R. 528, line

20.

On cross-examination, she admitted she was unable to confirm co-defendant’s claims that -

minor had eaten breakfast and lunch on the day the injuries were allegedly inflicted. R. 518, line 21

21
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—R. 519, line 8. She also agreed that minor was underweight. R. 522, line 13 - R. 523, line 19.

She testified that if a child had a head injury andthe person who inﬂicted the head- injury did not tell -

others, then “it’s very dlﬁicult for another observer who doesnt know about the head i mJury to

_ realize the child is unconscious.” R 532, lines 4-12. Accordmg to Dr. Abel, “a chlld could have a

head i mJury and be quietly breatlung and apparently sleepmg but actually unconscmus and it would

ot be poss1b1e for a person who didn’t know that they had had the head mJury to reahze it untﬂ.. o

later, until something more started happenmg ” R 533, lines 3- 11 Along the same Imes she .

tesuﬁed that 1f the mmor had been struck in the head and lost consciousness and was not serzmg or
posturing, then the child would appear to be asleep - ‘ |

The evidence against Appellant snnply failed to rise to the level of substanual circumstantial "
ev1dence. An examination of two recent cases concermng the hormc1de by child abuse statute
illustrates the conqplete lack of substantial circumstantial evidence against Appellant. In State'v.
Smith, .359 S.C. 481, 491, 597 S.E2d 888_; 894 (Ct. .'App. 2004), this Court affirmed the

convictions of homicide by child abuse and aiding and abetting'child abuse where the evidence. -

indicated the i injury to the child occurred dunng a time period when Smith and h.lS co- defendant o
 Celeste Durant, were the only two persons who could have possrbly caused the mJury Smlth

and Durant took the ch11d to the beach on July 14, 2000 The next day, the. two took the Chlld to

the emergency room because she began acting Strange_ly. Id. at 483, 597'S.E.2d at 889. The scan
revealed an old skull t‘racture,‘ but no recent traun_ma The doctor'believed' she had a v1ral
infection. Id. at 484,597 S.E.2d at 890.

The child’s condition did not improve, and the following afternoon,. Durant'vfound blood

- coming from her mouth. The child was transnorted to the hospital where a second scan revealed

significant bleeding in the child’s brain and swelling of the brain. Id, at 485, 597 S.E.2d at 890.




The doctor testified that the difference in the two scans helped determine when the injnry o

occurred — within several hours of the first scan. Id. at 48i5, 597 S.E.Qd"at 891-892. The
. ; T
~ evidence presented was that Durant was with the child the entir:e time on the day when the injury

occurred, and Smith’s statement indicated he was with Durant the entire"time on that day.

Therefore the evidence presented was that both Smrth and Durant were with the ch11d when the’

l

_ injury was inflicted. Id. at 491, 597 S. E 2d at 893. Thus it would have been 1mpos31ble for the
injury to have been mﬂ1cted that day and the other person to not be aware of it. Thrs is why th13

Court determined the prosecution presented substantial circumstantial evidence of the guilt of

i
|
!

Durant and Smith as to the charge of homicide by child abuse under the principal and aldmg and

_abetting subsections.

Recently, the South Carolina Suprerne Court held the prosecution failed to present |

~ substantial circumstantial evidence to support a charge of homicide by child abuse where the

prosecutor’s witnesses “placed [Hepburn] asleep at. the timle the viétim sustained the fatal
injuries.” The Court elaborated “[w]h1le undoubtedly present at the scene, the only 1nference
t

~ that can be drawn from the state’s case is that one of the two co defendants inflicted the victim’s

injuries, but not that [Hepburn] harmed the. v1ct1rn ? State V. Hepbum 406 S. C 416, , 753

S. E 2d 402, 414- 415 (2013) The prosecution presented- evrdlence that Hepburn was asleep in

bed with her son while the victim slept in a nearby bedroom Hepburn’s boyfnend, Brandon

. Lewis, was watching televrslon in the living room. When Levms checked on the victim between

. 1:00 and 1: 30 am -Lewis found her unresponswe LeW1s nnmedlately went to Hepbum for

assistance. The two then called 911. Id. at . 753 S.E.2d at 403- 404 The medical evidence
_ v I

showed numerous bruises-and petechiae on the victim’s body, retinal hemorrhagrng, labored

breathing, and general lack of responsiveness. Additionally, the medical evidence showed the
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~ victim sustained a “fairly extensive” subdural hematoma extending from the front to the back of

the right side of the victim’s brain, which was “caused by an acceleration-deceleration movernent |

as in a car accident or shaken baby syndrome.” Id. at , 753 S.E.2d at 404. Accordmg to the

- medical professronals the victim would have shown symptoms meludmg coma, nnmedrately

aﬂer an injury.- The seventy of the mJunes would have resulted in a drastrc change in the

* victim’s demeanor that would have- been mstantly notlceable to her caregrvers Id. at 753

S.E. 2d at 404.
In addition to the subdural hematoma, the prosecutron s evrdence also hmted at the
possrbrhty of pnor abuse ” Hepburn took the victim to the pedlatncra.n three times in the weeks

leadmg up to her death because she had a petech1al rash. Also the vrctlm had a chlpped tooth

and a brursed forehead, which Hepburmn clarmed was caused by Athe vxctrm»stnkmg her head = -

against her crib. Id.'at _ 753 S.E.2d at 405. Nevertheless the Court held the ev1dence was

insufficient to establish substantral cucumstantral evrdence that Hepburn engaged in acts or

omissions constituting hormcrde by- chrld abuse The Court explained there was 1o evrdence that- _

Hepburn “was aware of the victim’s mJunes, let alone- caused them.” Id at -, 753 S. E. 2d at

- 416.

No substantial circumstantial evidence exists that‘Appellant injured minor The evidence-

presented by the prosecutron was that the i mJury to minor occurred sometrme on July 14, 2008

but the spec1ﬁc time ‘was unlcnown The ev1dence also showed: Appellant or Palmer or both,

~~cared for minor that day However Appellant was at work for most of the day, and her

mteracuon wrth minor was limited to when she drscovered minor actrvely seizing, which was

when she called for help The evidence farled to show that Appellant and Palmer were w1th

minor the en_tu'ety of July 14, 2008, when the injury occurred. Had the evrdence done S0, then o



the proseéution would have been able to show that ,Appellant was aware of the injury because

she would have observed it being inflicted. However, the evidence fell far short of showing

Appellént was aware of the injury or é’aused the injury.

This 27% day.of February, 2014.

Respectfully submitted,

Susan B. Hackett
Appellate Defender
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS
‘Appeal from Horry County

- Honorable Larry B. Hyman, Jr., Circuit Court Judge
Appellate Case Tracking No. 2011-203707

The State, _ , . - Respondent,
Vs,

Julia Gorman, . ' Appellant.
RETURN TO PETITK)N FOR REHEARING

On February 12, 2014, this Court properly affirmed Appellant’s convictions and

sentences for homicide by child abuse and unlawful conduct toward a child. State v,

Palmer and Gorman.Op. No. 5198 (S.C.Ct. App. Filed February 12, 2014). Appéllant
‘has filed a Petition for Rehearing asserting this Court overlooked or misapprehended the
relevant issues, case law, or facts of the é_as’e. This Court, hoWevcr, properly concluded

Appellant’s issues were without merit and her convictions and sentences should be

affirmed. .

The fécts of this case ‘are thoroughly set out in. the State’s Final Bﬁef of

Respondent as well as in this Court’-s_ majority opinion. Appellant maintains this court

erred in affirming the trial court’s denial of her motion for directed verdict. The State

contends substantial circumstantial evidence supports sending the case to the jury and -

supports the jury’s verdict finding Appellant guilty of the charges. Further, the State

 submits State v. Hepburn, 406 S.C. 416, 753 S.E.2d 402 (2013), the case primarily relied
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on by Appellant to argue the State failed to present substantial mrcumstantlal ev1dence is
clearly distinguishable. from the case at- hand and was dlStlnngth by the majority

opinion in this case.

In Hep_burn the South Carolina Supreme Court explained’ “There were only two

« people who could have killed the victim, either Appellant or- her boyfnend of ﬁvev

months, co- defendant Brandon Lewrs as they were home w1th the victim on the mght she . :
sustarned her fatal 1nJur1es.”4 Id. at __ , 753 S.E.2d at 403. The Court found, once the co-

defendant’s testimony was excluded under an exception to the waiver rule, the State s

evrdence only demonstrated “(1) Appellant was asleep at the tlme the victim sustamed o

_her injuries, (2) Appellant was only awoken after [her co- defendant] retneved the

unresponswe victim from her crib, and (3) the victim appeared to be acting normally until

after Appellant put the v1ct1m to sleep and went to sleep herself ” Id at _ ,753SE2d -

at415-416. Asa result the Court drstmgurshed State V. Smith, 359 S.C. 481 597 S.E. 2d

888 (Ct. App. 2004).

. As the majonty oplmon found the facts of this case are drstmgulshable from

‘Hepburn and more in line with Smith. In Smith, thrs Court explained:

" The statute makes clear that child abuse may be commrtted
by either. an act. or an omission which causes harm to a .
child’s physical health. Additionally, harm to a child’s ‘

- health occurs when a person either inflicts, or allows to be
- inflicted physical injury upon a child. Given the evidence

. on the severity and number of injuries to Jordyn the fact-
that both Smith and Celeste were the only adults with-
Jordyn during the time frame that she received her i injuries =

~ and were the only people who could have- possibly caused

 her injuries, the evidence that her i impairment should have
been obvious to these two adults, along with the evidence
of possible cover-up, we find there was sufficient evidence
of an act or omission by Smith wherein he inflicted or



allowed to be inflicted physrcal harm to J ordyn resultmg in
Jordyn’s death. .

'Smith, 356 S.C. at 492, 597 S.E.2d at §94 (internal citations omitted).

The medical evrdence in this case indicated the injury to the child was not

accidental and was so s1gn1ﬁcant erther adult in this case would have known it happened '

Dr. Cacace testified it would have to be “tremendous force to the skull” to cause the type -

of injury seen in the toddler (T.358; R 365) He testified the i injury was not accrdental
(T.362; R. 369). Dr. Roberts testrﬁed both sides of the toddler’s skull were fractured by
severe traumatic force. (T 409-410; R. 400-401). She indicated the fractures were caused
by a force similar to falhng out of a three story window or bemg 1nvolved in a motor
vehicle accident.

The doctors all testified the injuries had to occur the day. the chﬂd was taken to the
hospital. As a result, Appellant’s attempts to explain the injuries by hlaming the dog for
knocking the child do%, or the fact the child’s head felt “_squishy”' to Appe_llant when the
child arrived with his mom are unavailing.. Further; none of the events would explain the
significant trauma exoerienced by the toddler leading to his death.

Srgnxﬁcantly, Dr. Roberts test1ﬁed as a result of the i injury, the toddler would have

lost the ability to function normally. (T.413-415; R. 404-406). She testified a a person -

with the type of injury sustained by the toddler would be immediately and severely

symptomatic. She said the child would lose consciousness, have altered breathing,

seizures, and would not be able to move or have other normal functions. (T.419; R. 410). -

‘She testified the injuries could only have occurred the day the child presented to. the

' emergency room, (T 420 421; 434- 435 R. 411-412 402-403).
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Importantly, Appellant testlﬁed at approx1mately 4:30 when she arrived home the

‘toddler was sleeping normally and she heard h1m breathmg fine. (T.984; 994 R. 856

- . 866). Dr Roberts however, test1ﬁed she would expect symptoms of the i injury to be

seen, and, if the child was sleeping normally arou_nd 4:30 when checked on, then she -

expected the i mJunes occurred after that trme (T.427-428; R.- 418- -419). The only time - -

either co- defendant was alone w1th the toddler after thxs time was when Appellant entered A
the room to get the toddler while her co-defendant was not present | -

- ThJS case is clearly dlstmgurshable from Hepb because the State 'S ev1dence
provrded substantlal cucumstantral ev1dence Appellant comm1tted the abuse resultmg in

the death of the toddler In Hepburn, the only evidence 1ndlcated the defendant was

' asleep at the time the v1ct1m suffered the traumatic injury. Here, the- test1mony places :

Appellant alone at the chlld’s bed with evrdence mdlcatmg prior to that time the child

was fine. - Appellant’s statement indicated when she checked on the child at 4:30 p.m.,

. the chrld was ﬁne and breathmg norrnally ‘Her statement then indicated no one was w1th

the child after that time untll she entered the room alone and ex1ted with the dymg Chlld '

‘in her arms. - As a result the State presented substantlal cucumstantral ev1dence

. Appellant comm1tted the homlcrde by Chlld abuse

Further it | is approprrate for this Court to con51der the Appellant’s attempts to

deflect onto other mc1dents the cause of the. traurna See e.g., State v. Parker, 651 S.E.2d

377 380 (N.C.App. 2007) (“Add1t10nally, dec151ons ﬁom our Supreme Court have
A , establlshed ‘that false, contradlctory or conflicting staternents made by an accused )

concerning the commissiori' of a crime may be considered as a circumstance tending to



reflect the mental processes of ‘a person. possessed of a guilty conscience seeking to
divert suspicion and to exculpate [himself].”’). As the majority opinion noted,

This evidence relates primarily to Gorman, and includes (1)
evidence that Gorman was often frustrated and anmoyed
with the child's behavior because, as Gorman testified, he
“crie[d] every day, [was] cranky every day, whine[d] every
. day;” (2) evidence that Gorman disliked the child, shown
through comments she made to others; (3) testimony that
Gorman and Palmer were “stressed about money” and
concerned about how the child would affect their financial
problems; (4) Gorman's testimony that she did not have a
good relationship with the child's mother; (5) Gorman's
testimony that she had never met the child before the
child's mother left him with Gorman; and (6) Gorman's
admission to shaking the child on a previous occasion.

This evidence is further circumstantial evidence of Appellant’s guilt. 'Acéordingly, the

" majority did not err in affirming Appellant’s convictions and sentences.



CONCLUSION
For all Athe foregoing reasons, it is respectfully submitted that the Petition for

Rehearing be denied, and the judgment and convict_ién of the lower courf be affirmed.

‘ Respectfully submitted,

- ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.
Assistant Attorney General

WILLIAM M. BI;E%CP( R."
Assistant Attorney“General
S.C. Bar No. 15608
- AN
Office of the Attomey General
Post Office Box 11549
Columbia, SC 29211
(803)-734-3727

| " ATTORNEYS FOR RESPONDENT |
March 10, 2014 - iy = -
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Horry Cdunty
Honorable Larry B. Hyman, Jr., Circuit Court Judge
Appellate Case Tracking No. 2011-203707

The State, _ : S v Respondent,
Vs

Julia Gorman, : o Appellént. _
PROOF OF SERVICE

I, Sally Ellison, certify that I have served the Return to Petition for Rehearing on
Appellant by depositing a copy of same in the United States mail, postage prepaid,
" addressed to:

Susan B. Hackett, Esquire

S.C. Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11589

Columbia, SC 29211

[ further éertify that all parties required by Rule to be served haVe been served.

This 10™ day of March, 2014.

/Kf&e;,. Gollsor

" SALLY ELLISON
Office of Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3727 ‘




STATE OF SOUTH CAROLINA -
IN THE COURT OF APPEALS
-Appeal from Horry County
Honorable Larry B. .Hyman, Jr., CircuitCourt Judge.
Appellate Case Trackmg No 2011-203707 -
The State, N - o o Respondent,
VS

Robert P-ﬁ]mef and Julia Gorman, ' - :Appell'é’mts;

' PETITION FOR REHEARING

On.February 12, 201 4, this Court properly affirmed: the Appellants’ convictions
an“d’ sentences. for homicide by child abuse and unlawfiil "c'o’n’duct to’Wé‘rd' a child, but.
mcorrectly reverséd thelr Lomrctrons for-aiding and abetting honnmde by chxld abuse.

State.v. Palmer and Gorman Op No 5198 (S C.Ct App Flled Febmary 12, 2014). This..

Colirt mlsapprehended or overlookcd the- relevant facts in this case. and apphed an,

mcorrect standard ot revxew by vermg the ewdence in the l)ght favorable to: the

defendants mstead ot to the State Accordmg{y, pursuart to Rule 221(a) SCACR the:

: 'Court should grant. the petition for reheanno find the trial coutt- properly demed the‘

Appellants mouous for. dlrected verdlct and affirm thelr conwctlons and ‘sentences: for :
aldlng».and,.abemng homxcxdefby-ch;ld abnse, -
- “When ruling on a motion for a directed: verdict, the trial court is: concerned -with

the existence or nonexistence. of evidence, not its weight:” ‘State v, Weston 367 S:C..

279, 292 623 S. E ?d 641 648 (2006). A defendant is entitled to a dlrected verdlct when




the State fails to produce evidence of the offense charged. 1d. When reviewing a denial
of a directed verdict, the appellate court must view the evxdence and all reasonable

mferences in the light most favorable to the State. State v, Cherrv 361 S.C. 588, 593-

- 593, 606 S.E.2d 475, 477-478 (2004) (emphasis added). “If there is any direct evidence

or any substantial circumstantial evidence reasonably tending to prove the guilt of the
accused, an appellate court must find the case was properly submitted to the jury.” Id.

Gorman Conviction .

This Court erred in viewing the facts not in the light most favorable to-thei.State

but instead in the light most favorable to Gorman. This Court relied on the fact the parties

were apart at various times and on Dr. Abel’s testimony that a person may not have

realized the injuries if they did not see the abuse oceur. Tllls Court erred in viewing the
“evidence in the light most favorable to Gorman mstead of the light most favorable to the
State.

First, there is no doul)t the toddler died as a result of injuries idﬂicted upon him
by elther Palmer or Gorman The pames were together during the time lmmedlately after
-Gorman arrived home and both admitted entering the child’s room at that time. During
this tlme, jUSt as in State v. Smlth, 359 S.C. 481, 491, 597 S.E.2d 888, 894 (Ct App.
2004), the ev1dence supports a finding Palmer committed the abuse with Gorman present
in the room. She would have known of the abuse and of the injuries and allowed them to

be mﬂxcted without inflicting them herself

Further, there is circumstantial evidence, if believed by the jury, that Palr'ner“
committed .the “homicide by child abuse during the time Gorman‘ was at - work. .

Additionally, Dr. Roberts testified a person with the type of injury sdstained by the
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toddler would be immediately and severely symptomatic. She said the child vyould

lose consciousness, have altered breathing, seizures and would not be able to move or

have other normal functlons She indicated the symptoms would have been seen by

- someone looking in on the toddler (R. 410 418-419). - Takmg these facts in the hght

most favorable to the State, Gorman knew the child had been abused when she amved
home at 4:30 and viewed the child. She dld nothing to assrst the Chl[d or render ard for
the child and assisted Palmer in neglectlng the child’s physrcal health or welfare

Addmonally, Gorman attempted to cover up any abuse inflicted upon the child by

either accusmg her daughter of causmg the abuse before the chxld was brought to her and V

Palmer or by b]ammg the i 1nJunes on: the dog knocking the chrld over. Accordmgly, this .
Court should grant the Petttlon for Reheartng as to Gorman s convxctlon and aﬂ'lrm the -

tnal court’s denial ot her motion for directed verdnct

: Palmer’s Conviction

Addttlonally, this Court v1ewed the ev1dence in the hght most favorable to Palmer

and not the State in determining the State fatled to present substanttal cn'cumstantlal »

 evidence Palmer was guilty of ardmg and abettmg the hom1c1de by chlld abuse As tn '

Smlth and -as dlscussed above, there is no doubt the toddler dred asa result of injuries

mﬂrcted upon him by elther Palmer or Gorman The testrmony by Dr. Abel indicated the _-

injuries to the child likely happened three or so hours before the child preSented to the ER .

with his injuries. (R.530-531), The evidence indicated the parties were tOgether at the
time they checked on the child which occurred around 4530, just a couple hours beforev

911 was called. Dr. Robert’s testimony indicates the injuries . would “have been

{

" immediately noticeable and the child[ would have been immediately symptomatic SO
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there is no way Palmer would not know of the abuse being committed by Gorman during
this time. It was several hours later before 911 was called to obtain any medical
treatment for the child. As a result, there is substantial circumstantial evidence to support
the trial-court’s decision to deny Palmer’s motion for a directed venfdict on the aiding and
ab/etting homicide l)y child abuse charge. This Court should grant the Petition fo'r»
l{ehearing and affirm the trial court’s decision.
CONCLUSION

For all of the foregomg reasons, the State requests the panel grant the Petition for
Reheanng, find the tnal court properly demed the Appellants motlons for direCted

verdxct on aiding and abetting homicide by chlld abuse, and affirm Appellants

convictions and sentences
Respectfully submitted,

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.
Assnstant Attorney General

By AW

leham M. Blitch ‘
- 8.C. Bar No. 1 608 '
Office of the Attorney General
.Post Office Box 11549
Columbia, SC 29211
'(803) 734-3727

ATTORNEYS FOR RESPONDENT

March 13,2014



'STATE OF SOUTH CAROLINA -
N THE COURT OF APPEALS
_ Appeal from Horry County -
Honorable Larry B. Hyman, Jr., Circuit Court Judge
Appellate Case Tracking No. 2011-203707
The State, | - . Respondent, - -
vs.

Robert Palmer and Julia Gorman, = = - ‘Appellants.

PROOF OF SERVICE

I, Sally Ellison, certlty that I have served the within Petmon for Rehearing by
depositing a copy of the same in the United States mail, postage prepaid, addressed to:

Susan B. Hackett, Esqulre _ : '
South Carolina Commission on Indigent Defense
Division of Appellate Defense .
Post Office Box 11589

~ Columbia, South Carolina 29211

Robert M. Pachak Esqmre

South Carolina Commission on Indlgent Defense
Division of Appellaté Defense -

Post Office Box 11589 : '
Columbia, South Carolina 29211

[ further certlfy that all parties reqmred by Rule to be served have been served

This 13" day of March, 2014
J/AC(./\ 2/[/ S8~

- SALLY ELLISON
- Legal Assistant
* Office of Attorney General - -
Post Office Box 11549
" Columbia, SC 29211
(803) 734-3727°
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- The South Caroling Court of Appeals
' The State, Respondent, |
V.

Robert Palmer and Julia Gorman, Appellants.

Appellate Case No. 2011-203707

ORDER

~ After careful consideration of the Appellants' petitions for rehearing, the Court is
unable to discover that any material fact or principle of law has been either
overlooked or disregarded, and hence, there is no basis for granting a reheanng

Accordingly, the Appellants' petltlonsjfzreheanng are denied.

/G
- Uld&e

I adhere to my dissent, and I would grant the petitib_n for rehearing.

. Columbia, South Carolina ~
| ~ | F! LED

- ’ | » /){Dm&j ZD \




Susan Barber Hackett, Esquire
William M. Blitch, Jr., Esquire
Robert M. Pachak, Esquire
The Honorable Larry B. Hyman, Jr.

- Alan McCrory Wilson, Esquire
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" The State, Respondent,

Robert Palmer and Julia Gorman, Appellants: .- Rﬁ@EEVE

Appellaté Case No.2011-203707

APR -8 ?{3?"

ORDER

‘After careful consideration of the Respondent's petition for rehearing, the Court is
unable to discover that any material fact or punmple of law has been either
overlooked or disregarded, and hence, there is no basis for granting a rehearing.
Accordingly, the Respondent's petition for rehearing is‘denied. :

Co'lum_bia,. South Carolina:

Ge: ~
Susan Barber Hackett, Esqulre

William M. Blitch, Jr., Esquire - |
Robert M. Pachak, 'ESquire Fg LE D
'»f"/[’)ll {1 '_] ZO“




- The Honorable Larry B. Hymah, Jr.

Alan McCrory Wilson, Esquire



STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

Certiorari to the Court of Appeals
Appeal From Horry County
Hon. Larry B. Hyman, Jr., Circuit Court Judge
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Opinion No. 5198 (S.C. Ct. App. Filed February 12, 2014)

The State, Petitioner/Respondent,

Julia Gorman, Respondent/Petitioner.
PROOF OF SERVICE

I, Sally Ellison, certify that I have served the within Appendix on Respondent by deposit-
ing two copies of the same in the United States mail, postage prepaid, addressed to his attorney
of record,

Susan B. Hackett, Esquire

S.C. Commission on Indigent Defense
Division of Appellate Defense

Post Oftice Box 11589

Columbia, SC 29211

[ further certify that all parties required by Rule to be served have been served.

This 5™ day of June, 2014.
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Post Office Box 11549
Columbia, SC 29211

(803) 734-3727




