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ARGUMENT

Appellants take issue with numerous factual statements Respondents have made -_
throughout their brief. .In cases applying thé preponderance of the evidence burden of
pfoof, summary judgment is inappropriaté if the non-moving party submits a mere
scintilla of evidence in support of the non-movant’s case. Savannathank, NA v
Stalliard, 400 S.C. 246, 734 S.E.2d 161‘ (2012). This is true even where there are”

' cross-motions for summary judgment. See Springob v. University of South Carolina, Op.
No. 27363 (S.C. Sup. Ct. filed March 12, 2014) (Shearouse Adv. Sh. No. 10 at 28)
(Supreme Court applied scintilla rule where parties filed cross-motions for summary
judgment). Appellants therefore file this Reply Brief to address some of those factual
misstatements.

It is important for this Court to understand that Custom Industrial and Custom
Mechgnical did not manufacture anything. These companies were compensated solely for
the services (i.e., labor) on the contracts, and the labor was provided solely by the
Appellant's'— the Custom Employees were the only labor on the contract. The “CRMV
Custom Award Spreadsheet” that the arbitrators prepared demonstrates that the
arbitration award t6 C.R. Meyer was based in large paﬁ upon labor thaf was provided by

- the Appellants. (Custom Employee Memo. in Support of Summary Judgment, 1/24/\ 13,

Ex. (1)(A)). The balance dué fér: the labor that the Cusfom entities provided through the

Cu;tom Employees (the Appellants) was $1,776,648.00, and to that amount was added

' $200,006.00 for “attorney’s fees and legal expenses.” '(Id.) Withéut the Custom

Employees, there is no arbitration award, and there is no pot of money against which
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| these banks assert a superior.interest. (Cf. Order of 10/31/11 coﬁfumjng_ Arbitrétion |
Award, p. 21). |
Respondents minimize the Custorn Employees’ rqle in this project. (Briéf of
.rRespondent, p 8). They note Custom Mechanical provided union-labor sérvices for the
Project, but this involved all of Custom’s stafﬁng for the project.

Importantl}'l, Respondents coﬁc‘ede that Aﬁpellants were “laborers” on the project
ff)i purposes of Section 29-7-10. (Resp. Br. p. 25, part (é)). They point to the fact that
they did not appeal the Special Referee’s finding of such, but the truth is that »no\ finding
to the contrary could have honestly been made. |

_Regarding particuiar factual assertions, Respondents mention that “twenty-six of
the current twenty-nine Appellants” brought suit against the Custom entities. (Résp. Br.
Pp- 10-1 1). Respondents omit that the complaint was later amended in November 2068 fto
include all twenty-nine Appellants. (Third Amended Cbmplaint ﬁle;d 11/30/08).

Respondents characterize the withholding contracts for the vacation/holiday fmdé
as “contracts with their union....”” (Resp. Br. p. 2). Respondents also assert “the union
gave them the 6pportunity to participate in a voluntary payro‘H deduction plan.” (Resp. Br.
p. 10). They also assert a lack of “privity of contract for vacation funds between' |
Appellants and Custom Industrial, Imuch less between AppellantsAand Custom

| Mechanical.;’ (Resp. Br. p. 33). Th¢ contracts, however, covering Custom Employées
"Matt Lever, George Lever, Tony Hall, Nicholas Stewart and Williaﬁi-McFerrin all ‘say,
- “Custom Mechanical” at the top. (Employment Sheets). Other contracts say “Custom

Industrial” on them. (Employment Sheets). None of the agreements regarding the
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~ vacation/holiday funds are wﬁtten to éuggest that the agfeements afe with the Union;
rather, all of them are on forms created by the employers,lCustom Industrial or Custom

= ‘Mechamcal, and all describe the Custom Employees as “Employees” of either Custom-
Mechanical or Custom Industriai. Aﬁd it was not the union doing the Withholdin;g; rather,
the Cﬁétom entities withheld these funds. Thus, while Custom Employees participated in
the voluntary payroll deduction plan through the union, that plan was offered according to
. paperwork that Custom Mechanical and Custom Industrial provided;

Respondents mention that the settlement proceeds of $1.8 millipn Were paid “into
Custom Mechanical’s attorney’s escrow account for the benefit of Custbm Mechanical’s
creditors.” (Resp. Br. p. 3). Appeliants are:among those creditors, and they are the only
non-bank creditors remaining. Custom Mechanical itself filed a third-party complaint to
implead the Appellan‘té as named creditors. (Answer and Third-Party Complaint, §{ 11,
13). |

Respondénts also characterize the order as directing “C.R. Meyer to pasf the sum
of [$2 million] into the escrow account of Richardson Plowden & Robinson, P.A....”

(Resp. Br. p 14; see also p. 26, 27). The order actuaﬂy states, however, “C.R. Meyer will
pay the sum of $2,000,000.00 t;).Custom within ten (10) days of the date of this order.
The funds will be transferred by electronic fund transfer into the 'escrow account of
Richardson Plowden & Robinson, P.A.” (Order of 3/5/12, p. 1, § (1); Presidential and

| Security Federal Answer, Counterclaim and Crossclaionlf 7/19/12, Ex. D) (emphasié
édded). So thé funds were actually being paid to Custom, not the lawyers —}the lawyers

were merély holding the funds as agents in ééorow to ensure their av‘éilébility to pay
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creditors, including Appellants. The concern arose becausé at least one of the. principals -
Danny Key -- had criminal charges pending related tqmé.nagement of Custém and -
another one of the principals — Bo Herrington — had filed bankrﬁptcy. (Proofs of Claim m
In Re: Hérringtbn,_Case No._ 08-10912-SDB (U.S.B-.‘C. So-. Dist. Ga.) (9/18/00). Cf Resb.
Br. p. 28 (“all parties ag;eed that Custom Merchanical should not receive the funds due tcé
its precarious financial s_ifuatidn.”).
Ina fodtnote, Respdndents note the law firm, “Richardson Plowden & Robinson,
PA, represented Custom Mechanical in the arbitration and reéulting litigation, including
the filing of the Third-Party Complaint in the bresent litigation.” (Brief of Resandent, p.
14, n. 5). Responden:[ omits, however, the fact that this law firm, Richardson Plo@den &
RoBinson; ?A, also defended Custom Mech;.m'cal and Custom Industrial in the;
uncigrlying lawsuit bréught by the Custom Employees.
The Respondents erroneously contend the case “concerns Appellanis’ alleged

priority under S.C. Code Ann. Section 29-7-10 to a first lien on approximately Fifty
| Thousand Dollars ($-50,000) if successful.” (Resp. Br. pv. 8). They also describe the claim
as one for $275,000 “as well as pre-judgmentA interést.” (Resp. Br. p. 6).7.Respondents add
that it “was not disputed...that Appellants assert priority to only $275,000i'of the B |
$1,860,000....” (Resp. Br. p. 16). None of thésé assertions is entirely correct. The dispute
in fact involves at {easi $275,000.00, which is the aﬁlount of the confession of judgment
‘entered on Febfuary 14, 2011, against Custom Industrial, Custom Mechanical and their:
sistef cbn;pany in favor of the Custom Employees for the ‘wroﬁ.gfu‘lly withheld and. unpaid

wages. It also involves claims for interest, treble damages, costs, and attorney’s fees that

N
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are/recovcrablé under the Payment of Wages Act. The total amount sought will therefore

: eiceed $275,000.00. | |

| Respondents also contend “the sole purpose of thé current litigation .is to

determine who has pfiority to the remaiﬁjng amdlinté deposited in escro-w fqr Custom

- Mechanjcal’s, not Custbm Industrial’s, creditors.’f-(Brie'f of Responde_ht, p. 8). Again, this
-is ﬁot correct. The purpose of this litigatioh was to determine priority in the entire $1.8

“million dollars paid to Custom’s lawyers as.its agent. (J oint Reply of 8/1/12, p. 7).
Further, Respondents concede Custom Mec'ham'cal is the only owner of Custom
Industrial. (Resp. Br. p. 2; describing Custom Industrial as “a wholly-oWned sﬁbsidiary”
of Custom Mecham'cal).

Respondents contend “the parties agreed to raise the amount remaining in escrow
from $275,00 to $325,000....” (Resp. Br.. p. 16). There was, however, no such égfeement.
Instead, on No.v,ember 7, 2012, over the Appellants® obj ect-i_on (Mem. Custom Empls. In
Opp. to Banks’ Jt. Mot. for Disbursement of Funds of 11/7/12), Judge Williams ordered

" this amount ($325,000) withheld. (Order of 11/7/12, pp. 3-4).

Respondents also cbn‘tend that because $1,475,000_h%15 already been received by
Presidential and Securify Federal, thié matter is limited to the rerﬁaining’ ﬁmds in the
Arbi:tration AWard. (Résp. Br. p. 16). They\‘ also assert that the “appeal concerns the
narrow issgé of whether Appellants are entitled to a lien under Section :29-7;10' for a
portion of the reﬁMg_ $325,000 in Arbitratioﬁ Award .funds: gurrently being held m
esCrow pending a court >order on the determination of priority and distribution of funds.”

(Resp. Br. p. 19). Again, these statements mischaracterize the claims as well as the circuit

_5-



court’s order. The November 2012 order specifically stated, “[t]his amount is set aside

without prejudice to either party as to any possible recovery. Accerdingly, I find that the

Custom Employees will suffer no prejudice by the disbursement of [$1,475,000] to
- Presidential and Security Federal, to be shared equélly.” V(OArder of 11/7/12, p. 4 [emphasis
added)). And as noted abov;e, the élaims include the $275,OOOA Coﬁfessed Judgment
togéther with interest, coéts and attorney’s fees permitted by law. |

In discussing the lines of cfedit to Custom Mechanical (Resp. Br., pp. 2, 9),
‘ Respondgnts omit that these lines of credit were also guaranteed by Custom Industrial and
Pfesidential and Security Federal each loaned money to Custom Mechanical, but on the
“Coﬁsent of Members of a Limited Liability Company Authorizing a Guaranty of
Payment,” Custom Lndustrial Services, LLC, guaranteed the $1.25 million that
Presidential loaned to Custom Mechanical on May 1, 2007. (Compl., Ex. C and Pl
P.resid_ential Fin. Corp. “Staterﬁent of Material Facts as to Which Theré is no Dispute”
dated 3/10/08 in Presidential Fin. Corp. V. Custom Mechanical CSRA, LLC, Custom
Industrial Services, LLC, Dean Durand, George Herrington, and Danny Key, C)A No.:
07;CV-10839-3 (Dekalb_Cnfy, GA)) (p 2,92). Infact, whén Custom Mechanical ax_id
Custorﬁ Industrial did not pay the Bahks, the Banks sued them both, and included
aﬂegaﬁ(;ns of “alter ego™ liability. (See e. g, Compléint n Secufity Fed Bankv. Custom
Mechanical CSRA, LLC, Custom Mechanical CSRA,'Iné., Custom Industrial Servi'ces,
LLC, et al., C/A No.: 2009-CP-02-02812 (Béaufort C_nty.-) (see also p. 8, § 19(c); pp.
8-10, 99 21-22) and Compiaint in Presidential Fin. Corp. v. Custom Mechanical CSRA, .

LLC, Custom Industrial Services, LLC, Dean Durand, George Herrington, and Danny

~
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Key, C/A No.: 07-CV-10839-3 (Dekalb Cnty, GA) (p. 4, § 14 and Exh. C). This indicates
that even these banks thought there was an amalgamation of interests between thése_ two
entities.

o Respondents note “Appellants’ J o’int Reply contains no allegation or claim
relating to the Wage Payment Act or any theory of piercing the cofporate veil, alter ego,l
or an amalganjation of interests.” (Resp. Br. p. 15). Of course, theée claims would;not be
relevant as between these parties, who are third parties vying for priority to a pool of
money. This was a declaratory judgment matter brought by the banks, so the reply would
not logically contain any allegations aimed at the Custom entities. -

Furthermore, on Februgry 11, 2011, the Aiken C()unty Court issued a Warrant of
Attachment Noncy), commanding law enforcement to seize so much of the arbitration
award proceeds to secure so much of the proceeds of the $1,976,548.00 Arbitratioﬁ
Award as was needed to secure the Custom Employees’ judgment of $275,000.00.
'(Custorﬁ Employee Memo. in Support of Surﬁmary Judgment, 1/24/13, Ex. (3)). At the
same time, Custom Mechanical, Custom Industrial and all of their then-members |
assigned their interests m the arbitration awérd to the Custom Empldyeés as cbllaté;al for
the confession of judgment. (Custom Employees Memo in Support o.f Summary .
'Ju(igxnent, Ex. 2 ; Custom Employees’ Resp. to Pres. Fin. Corp."s 1¥ Req. .to Admit,

t Inteﬁogatories, and Requeéts for Prod. of Docs at Ex. 48.) -

Respondents contend that “Appellémts cannot maintain-an action as a cre;_iitor‘ of
Cﬁstom Mecharﬁcal under Section 29-7-1 0.” (Resp. B;. p..34).— This contention, however,

ignores tﬁat Custom Mechanical sued the Custom Employees and impleaded them as
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potential creditors. (An-swer and Thjrd-Part_y Compiaint, 99 11, 13). 'And“asAnoted abovve,
Custérﬁ Mechanical also gaver the Custom Employees a confession of judgment and
assigmﬂerit of claims to the arbitration award. (Cuétom Employees Memo in Support of
Summary Judgment, Ex. 2)..
| Union Recovery versus Custom Employees Rémedies

In describing the action brought by the Union, Reépondents mischarac_terize the
‘litigation. (Resp. Br. Pp. 15-16). The Union was pursuing its own rights to payment
from Custom Industrial and Custom Mechanical by disgorgement of collected union
~ dues, healthcare premiums, and pension contributions.

Custom Industrial and Custom Mechanical withheld the wages from the Custom
Employees for participation in the voluntary payroll deduction for vacation/holiday

savings funds, and these funds were to be paid to the appropriate union so that the union

 could write checks to the Custom Employees and their co-workers during the summer and .

Christmas holidays. (Second Am. Friedman Compl., {{.47, 48; Friedman Case AnsWer 9
21, 22). Custom Industrial and Custom Mechanical withheld these wages bth never paid
them to the Union. Because the Union never received the wages the Union could not pay

them out to the Custom Employees. (Aff. Jeff Rice of 1/6/11.) Only the Custom
Eﬁnployees, whose wages had been wrongfully withheld, could assert their statutory right
to ;ecoVer wrongfullf withheld wages, treble damages é.nd attorney’s fees under the South
Carolina Payment of Wages Aét. The Union could not and did not sue- for recover und-er
that Act.:

The Um'on-accepted $10,000.00 to settle all of its claims. None of that money was
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ever paid to the Custom Employees. In other words, the Custom VEmployees have never’
been paid certain wageé owed to them for their labor. But those claims were not the same
elaims as the claims the Custom Employees had against Custom Industrial and Custom
Mechanicali
Also, Respondents contend the Appellants’ “claims were barred” “to the extent
Appellantsrwere seeking the same moniee” as theunjons. (Resp. Br. pp. 15-16). However,
_ the parties were not the 's"axgle, nor were the parties seekihg the same remedies. Neitﬁer res

| Jjudicata nor collateral estoppel would apply.

Argument Regarding Amalgamation is Preserved

Respoﬁdents assert that any argument re‘garding amalgamation was not preserved
because it was not raised in the Rule 59 motion the Custom Employees filed. (Resp. Br.
va. 20-21). Appellants dispute 'ghis assertion.

In the Motion, Appellants asserted that “Custom Industrial and Custom

‘ Mecham'cél withheld said wages and never paid them to the union.” (Motion, p 7, ﬂ 8).
Appellants also pointed out that both Custom Industrial and Custom Mechanical We;e
defendants m the suit involving the Payment of Wages claims, and that bothradnA]itted
- they had wrongfully withheld the wages. (1d.). Both entities confessed the’ judgment to the

Appellants. (Motion, pp. 7-8‘, 9 8). These assertions sufficiently raise the point that there

was an amalgamation between the two entities.



CONCLUSION

Respoﬁdents note “it is undisputed that if a lien does not attach undef Section
29-7-10, i’residential and Security Federal have priority over Appellants to the remaining
probeedé of the Arbitration Award.” (Resp. Br. p. 3). O,f coﬁrse, the contrary would also
be true — if the lien under Section 29-7-10 applies, thgn’Appella.nts have priority to those
funds. - | |

Once again this matter comes to this Court under a grant of summary judgment
. for the Respondents. If there is a scintilla of evidence suppoﬁing Appellants’ view of the
evidence, then this Court must reverse.

For the reasons stated the Court should reverse the Special Referee’s judgment
and shou}d remand thIS matter for further proceediﬂgs consistent with this Court’s
opinion. | |

Respectfully submitted,

NIR= Y
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Attorneys for Appellants

-10-



BLUESTEIN - NICHOLS : THOMPSON

ATTORNEYS AT LAW

Margaret Miles Bluestein
John Shannon Nichols
Stacy Elizabeth Thompson
John Dennis Delgado
Allison Paige Sullivan
Ashley Trout Thompson
Blake Alexander Hewitt
Kenneth Henry Dojaquez
John Clarke Newton

Honorable Jenny Kitchings

Clerk of Court

South Carolina Court of Appeals
Post Office Box 11629
Columbia, South Carolina 2921 |

- DELGADO wuc

OF COUNSEL
0. Eugene Powell, Jr.

May 8, 2014 RECEEVED

MAY 1 2 2014
8C Court of Appeals

RE:  C.R. Meyer and Sons Company v. Custom Mechanical CSRA, LLC v. Presidential
Financial and Security Federal Bank v. Daniel R. Friedmann, et. al.
Case Tracking No.: 2013-001839

Dear Ms. Kitchings:

Please find enclosed for filing the original and one (1) copy of the Initial Reply Brief of
Appellants and Additional Designation of Matter to be Included in the Record on Appeal in
reference to this matter. | have also enclosed a Proof of Service upon counsel for the

Respondents. Please return the additional filed copies to me via the enclosed prepaid envelope.

Thank you for your attention to this matter. If you have any questions or need any

additional information, please do not hesitate to contact me.

Sincerely,

JUN
Erin Bridges
Paralegal to John S. Nichols
BLUESTEIN, NICHOLS, THOMPSON &
DELGADO, LLC

/lemb

Enclosures
COLUMBIA 1614 Taylor Street FLORENCE 248 South Irby Street CONWAY 1208 3rd Avenue TOLL FREE 877 524.4675 BNTDLAW.COM
PO Box 7965 | Columbia, SC 29202 Florence, SC 29501 Conway, SC 28526
p-803 779.7599 F-803 771.8097 P-843 665.9779 P-843 665.9779




ccC:

Nekki Shutt, Esquire

Francis M. Mack, Esquire

John T. Lay, Jr., Esquire

Robert L. Buchanan, Jr., Esquire




