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FILED

MAR 24 2014

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT  SC ADMIN. LAW COURT

South Carolina Department of Motor ) Docket No. 13-ALJ-21-0193-AP
Vehicles, )
)
Appellant, )
v. ) ORDER .
) RECErvEy
Russo Dumpster, Inc., )
) MAY 9 g 9
Respondent. ) 920 m
) SC Court ot Appeals
STATEMENT OF THE CASE

In this matter, the South Carolina Department of Motor Vehicles (“Appellant” or “the
Department”) appeals the Final Order and Decision of the South Carolina Office of Motor Vehicle
Hearings (“OMVH”) dated March 14, 2013, In the decision, the OMVH Hearing Officer found the
Department improperly (1) determined Russo Dumpster, Inc. (“Respondent”) owed $49,667.05 in
taxes under the International Fuel Tax Agreement (“IFTA™) ' and (2) suspended Respondent’s IFTA
license after Respondent failed to remit the assessed taxes, The South Carolina Administrative Law
Court (“the Coust™) has jurisdiction to hear this matter pursuant to section 1-23-660(D) of the South
Carolina Code (Supp. 2013). Upon careful review of the matter, the Hearing Officer’s decision is
affirmed.?

BACKGROUND
A.  South Carolina’s Participation in IFTA

The United States Code defines IFTA as “the interstate agreement on collecting and
distributing fuel use taxes paid by motor carriers.” 49 U.S.C.A. § 31701(3) (West 2014), The Nixth
Circuit Court of Appeals described IFTA as *“a multi-jurisdictional agreement that is intended to
encourage cooperation in the administration and collection of motor fuel use tax.” May Trucking
Co. v. Oregon Dep't of Transp., 388 F.3d 1261, 1262 (9t Cir. 2004) (intemal quotation marks
omitted). IFTA is not a federal law, but the federal government mandates that all states engaging in

VIFTA, gvailable at http://wow iftach org (Jast visited Merch 11, 2014),
2 Respoudent did not submit a brief.
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of three goveming documents: the Articles of Agreement Manual, the Audit Manual, and the
Procedures Manual. IFTA, Articles I, R120. The provisions of all three manusls are equally binding
upon member “jurisdictions™ and IFTA licensees, Id. IFTA does not impose fue] use taxes; rather,
IFTA provides a uniform system by which “bese jurisdictions™ impose fuel use taxes and
redistribute the taxes to the other member jurisdictions in which the motor carier operates. Id. at
R130.1, R150. The base jurisdiction has the primary responsibility for administering IFTA. Id. at
R150. Taxes are collected on a quarterly basis. IFTA, Articles I, R254. South Carolina participates
in IFTA as a member jurisdiction pursuant to section 56-11-20 of the South Carolina Code (2006).
Under this section, the Department has the authority to administer and-enforce applicable IFTA
provisions. Id,
B. IFTA Recordkeeping Requirements

IFTA requires its licensees to maintain records to substantiate the information they report on
fuel tax returns. IFTA, Articles VII, R700. Licensees maintain operational records and make them
available for audits in the base jurisdiction. Id. Licensees are specifically required to keep four types
of records: distance records, fuel records, tax paid retail purchase records, and tax paid bulk fucl
purchase records.

Distance records must contain detailed information for each qualifying vehicle, including, at
2 minimum: taxable and non-taxable usage of fuel; distance traveled for taxable and non-taxable use;
apd distance recaps for each vehicle for each jurisdiction in which the vehicle was operated. IFTA,
Procedures V, P540.100. To substantiate these records, the licensee must also record: date of trip
(starting and ending); trip origin and destination; route of travel (may be waived by jurisdiction);
beginning and ending odometer or hubometer reading of the trip (may be waived by jurisdiction);
total trip miles; miles by jurisdiction; unit number or vehicle identification number; vehicle fleet
number; registrant’s name; and any additional information at the discretion of the base jurisdiction.
1d. at P540.200,

3 uJyrisdiction means a state of the United States of America, the District of Columbia, 2 province of Caneda, or a state of
the United Mexican States.” 1IFTA, Articles I, R227.

*“Piage Jurisdiction meens the meber jurisdiction where qualified motor vebicles are based for vehicle registration
purposes and (.100) Where the operation control and operatione! records of the licensee’s qualified motor vehicles are
maintained or can be made available; and {.200) Where some travel iz accrued by qualified motor vehicles within the
fleet.” IFTA, Articles I, R2]2.
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The fue] records must specifiy the fuel type purchased and whether the fuel was purchased in
bulk. Id. at P550.200, P550.300. Specifically, the fuel records must contain: the date of each
receipt of fuel; the name and address of the person from whom the fuel was purchased or received;
the number of gallons received; the type of fuel; and the vehicle or equipment into which the fue]
was placed, IFTA, Procedures V, P550.400.

Tex paid retail purchases must be evidenced by receipts or invoices that identify the vehicle
or unit number or other licensee identifier. Id. at P560.100, P560.200. A sufficient invoice inchudes:

date of purchase; seller’s name and address; number of gallons purchased; fuel type; price per gallon
or total amount of sale; unit numbers; and the purchaser’s name, Id. at P560.300,

Tax paid bulk fuel constitutes fuel delivered into a storage tank owned, leased or controlled
by the licensee. [d. at P570.100. Invoices for bulk fuel purchases must show whether the licensee
paid fuel tax at the time the bulk fuel was purchased from the vendor. Id. at P570.400, Only fuel
that is withdrawn and placed into the fuel tank of a qualifying motor vehicle is considered. 14,
Records of withdraw] must include: date of withdrawal; number of gallons; fuel type; unit number;
and purchase and inventory records to substantiate that tax was or was not paid on all bulk fuel
purchases, Id.

C. IFTA Audits and Non-Compliance

To ensure compliance, IFTA requires the Department to conduct audits of its licensees on
behalf of all member jurisdictions where the licensees operate. IFTA, Asticles XIII, 1310; see S.C.
Code Ann, § 56-11-40 (2006) (providing the Department has the authority to “exarnine the books
and records” of an IFTA licensee at any reasonable time). If a licensee fails to maintain adequate
records to support an audit, the licensee can be cited for non-compliance, which is cause for
revocation of their IFTA license. IFTA, Procedures V, P530. Furthermore, non-compliance can
result in an assessment of taxes. Id. at P530. The failure to remit assessed taxes is also a ground for
IFTA license suspension, cancellation, or revocation. S.C. Code Ann. § 56-3-1330 (2006); see also
S.C. Code Ann. §§ 56-11-280, -550 (2006) (governing the collection of funds under IFTA); IFTA,
Articles IV, R420, Specifically, when the licensee’s records are inadequate to substantiate its fuel
tax returns during an andit, the base jurisdiction “shell have the authority to estimate the fuel use
upon (but is not limited to) factors such as the following: .005 Prior expertence of the licensee; .010
Licensees with similar operations; .015 Industry averages; .020 Records availsble from fuel

Page 30of 12
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distributors; and .025 Other pertinent infortnation the auditor mey obtain or examine.” IFTA, Audit
V, A550.100, Furthermore, “[u]nless the auditor finds substantial evidence to the contrary by
reviewing the above, in the absence of adequate records, a standard of [4 MPG] will be used.” TFTA,
Audit V, A550.100. Additionally, “[w]hen tax paid fuel documentation is unavailable, all claims for
tax paid fuel will be disallowed.” Id, at A550.200. Essentially, if the licensee does not have
adequate records to substantiate its tax return, IFTA provides o mechanism and default standards by
which the Department assesses taxes for the unsubstantiated fuel used.

D.  Procedural History

Respondent Russo Dumpster, Inec., is a “motor carrier™ that has been in the business of
transporting waste material from construction sites in Rock Hill, Charlotte, and the surrounding area
to appropriate disposal facilities since 2008. Respondent has been an IFTA licensee since 2008.
South Carolina is Respondent’s base jurisdiction. At the request of the Departwent, on Jauary 1,
2011, Respondent signed an “Agreement to Prepare/Maintain Records™ (form MC-7) acknowledging
it understood and agreed to comply with IFTA’s recordkeeping requirements. This was the first time
Respondent was presented with this form. On April 19, 2011, the Department notified Respondent
that it would be conducting an IFTA audit for the period of January 1, 2008, through December 31,
2009. The notice informed Respondent it would be reviewing distance records, fuel records, retail
and bulk purchase records. The notice included a summary of the specific information these records
needed to contain for the Department to perform the audit. The notice also requested Respondent fill
out a Pre-audit Questionnaire (form MC-6) within ten days, and it informed Respondent it should be
prepared for the audit in thirty days.

On May 2, 2011, Respondent filled out the Pre-audit Questionnaire for the Department.
Respondent indicated it kept distance and fuel records. On November 7, 2011, the Department
contacted Respondent for a Telephone Contact Questionnaire (form MC-22), during which the
Department restated to Respondent the specific records it would be reviewing, restated it wonld be
reviewing the records for January 1, 2008'through December 31, 2009, and confirmed the sudit
would start on November 14,2011, OnNovember 9, 2011, the Department sent Respondent & letter
confirming the audit and restating the audit would cover the period of Janvary 1, 2008 through

$«Motor carrier” is defined as “every person who operates or causas o be operated on zny highways in this State
roed tractors, truck tractors, trucks having more then two axles, or passenger vehicles designed to seat more than
twenty occupants,” S,C, Code Ann. § 56-11-10 (2006).

" Paged of 12
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December 31, 2009. | :

On November 14, 2012, the audit commenced, and the Department’s auditor filled out an
Internal Control Questionmaire (MC-23), in which he noted Respondent’s fuel accounting system had
weaknegses. He found Respondent did not keep an adequate accounting system to ensure all
vehicles’ fuel and distance related tremsactions were identified and recorded. He noted the
accounting systetn was not designed with sufficient detail to permit identification of the vehicle or
unit oumber, trip origin and destination, routes traveled, odometer readings, total distance and
jurisdictional distance, and the date or time period of trips. The auditor further noted bulk fuel
inventories did oot include the amounts purchased and dispensed for the tax periods audited.
However, the auditor also noted Respondent began keeping adequate records in 2011 when it hired
someope to keep proper records.

The Department completed the andit on April 10, 2012, and issued an Audit Report (“the
Report™). Inthe Report’s sumamary, the auditor stated Respondent failed to provide distance source
documents to verify the reported distance traveled and only provided a few tax paid retadl receipts.
The auditor stated Respondent received credit for the acceptable fuel receipts it presented. The
auditor noted Respondent installed 2 bulk fuel tank in the first quarter of 2008 and provided bulk fuel
purchase receipts, but failed to provide records of bulk withdrawl. Accordingly, the auditor
determined Respondent’s bulk fuel use could not be verified.

As a result of the audit, the Repart concluded Respondent accumulated a total of 861,605
TFTA miles over the audit period, which included 126,805 miles in South Carolina and 734,800
miles in North Carolina. Because Respondent’s records were inadequate to verify the number of
gallops used for the reported distance, the Department determined 136,335 total gallons of fuel were
needed to support the reported mileage. This calculation was partly based on the default IFTA
standard of 4.0 MPG and an adjusted MPG of 5.2 MPG and 6.50 MPG for some of the sudited
quarters in an effort to reduce Respondent’s tax burden.® Of the 136,335 total gallons, Respondent
reported paying fuel taxes on 88,604 gallons, but only had sufficient records to substantiate that it
paid fuel taxes on 5,650 gallons, with the result that 82,954 gallons were disallowed. Accordingly,
the Department assessed the fuel taxes and imterest for the remaining 130,685 gallons of
unsubstantiated fuel, which resulted in a $49,667.05 assessment. Specifically, Respondent owed

¢ The Department indicated Respondent would have owed approximately $30,000 more in fue) taxes had it not
Page 5 0f 12
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$4,247.52 to South Carolina and $45,419.53 to North Carolina. The Department conducted an exit
conference with Respondent on April 17, 2012, during which it explained the results of the Report.

On April 24, 2012, the Department mailed an audit billing statement to Respondent. The
statement showed Respondent had been assessed $49,667.05 in fuel taxes and required Respondent
remit that amount to the Department by May 24, 2012, The statement further indicated that if
payment was not recejved by May 24, 2012, interest would continue to accrue monthly until payment
was received. OnMay 25, 2012, the Department mailed a letter advising Respondent the assessed
amount of $49,667.05 was still outstanding. The letter further stated that if Respondent failed to
remit the assessed amount by June 9, 2012, its IFTA license would be suspended pursuant io section
56-3-1330 of the South Carolina Code (Supp. 2011). On June 4, 2012, Respondent requested a
hearing to contest the Department’s assessment, which stayed the suspension and allowed
Respondent to keep operating until & ruling was issued.

On September 4, 2012, a hearing was conducted before an OMVH Hearog Officer. Both the
Department and Respondent were present. At the hearing, the Department admitted the January 6,
2011 MC-7 form was the only signed document it had showing it had informed Respondent of
IFTA’s recordkeeping requirements. However, the Department asserted Respondent submits an
IFTA application every year, which includes a certification that Respondent agrees to comply with
IFTA provisions, including recordkeeping requirements. Therefore, the Department argued
Respondent has been on notice of IFTA’s recordkeeping requirements since it first applied for an
IFTA license. The Department did not submit any of Respondent’s signed IFTA. applications.
Respondent contended it never intended to be in non-compliance and could not be held accountable
for improper recordkeeping when the Department failed to put it on notice of IFTA recordkecping
requirements until January 6, 2011. Respondent further asserted it had recovered several records
since the audit, which it believed would have changed the outcome of the audit. The Department
indicated it would be willing to review the supplemental records to determine if it was possible to
reduce the assessment. The Hearing Officer held the record open to allow Respondent to submit the
supplemental records to the Department for review.

On September 13, 2012, Respondent submitted the supplemental records to the Department
and the Heaning Officer. Upon review of the supplemental records, the Department determined the

adjusted the MPG in an effort to reduce the burden on Respondent.
Page 6 of 12
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supplemental records, like the previously provided records, did not meet IFTA recordkeeping
requirements and could not support an adjustment in the assessment. On March 14, 2013, the
Hearing Officer issued a Final Order and Decision finding the assessment was improper and
rescinding the suspension of Respondent’s IFTA license. Specifically, the Hearing Officer
determined the assessment was improper because the Department failed to put Respondent on notice
of IFTA’s recordkeeping requitements until January 6, 2011; therefore, Respondent could not be
held accountable for inadequate IFTA recordkeeping before that date. On March 21, 2013, the
Department filed a motion for reconsideration, which the Hearing Officer denied on April 22, 2013,
The Department then filed this appeal on May 2, 2013,
STANDARD OF REVIEW

The OMVH is authorized by law to determine contested cases arising from the Department.
See 8.C. Code Ann. § 1-23-660 (Supp. 2012), Therefore, the OMVH is an “agency” under the
Administrative Procedures Act (“APA”). See 8.C. Code Ann. § 1-23-310(2) (Supp. 2012). Assuch,
the APA’s standard of review govetns appeals from decisions of the OMVH, See S.C. Code Ann.
§ 1-23-380 (Supp. 2013); see also Byerly Hosp. v. §.C. State Health & Human Servs. Fin, Comm’n,
319 8.C. 225, 229, 460 S.E.2d 383, 385 (1995). Section 1-23-380(5) of the South Carolina Code
(Supp. 2013) provides the standard used by appellate bodies, including this Court, to review agency
decisions. This section provides: |

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questiops of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision [of the agency] if substantial rights of the appellant have been
prejudiced because the administrative findings, inferences, conclusions, or
decisions are:

(2) in violation of constitutional or statutory provisions;

{b) in excess of the statutory authority of the agency:;

(c) made upon unlawful procedure;

{d) affected by other error of law;

{e) clearly erroneous in view of the reliable, probative, and substantial
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarrented exercise of discretion.

§ 1-23-380(5).

A decision is supported by “substantial evidence” when the record as 2 whole allows

Page 7 of 12
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reasonsble minds to reach the same concluéion reached by the agency. Bilton v. Best W. Royal
Motor Lodge, 282 S.C. 634, 641, 321 8,B.2d 63, 68 (Ct. App. 1984). A decision will not be set aside
simply becanse reasonable winds may differ on the judgment. Lark v. Bi-I.o, Ine., 276 8.C. 130,
136, 276 8.E.2d 304, 307 (1981). The fact that the record, when considered as a whole, presents the
possibility of drawing two inconsistent conclusions from the evidence does not prevent the agency’s

findings from being supported by substantial evidence. Waters v. S.C. Land Res. Conservation
Comm’n, 321 8.C. 219, 226, 467 S.E.2d 913, 917 (1996); Grant v, S.C. Coastal Council, 319 8.C.
348, 353,461 S.E.2d 388, 391 (1995).

In applying the substantial evidence rule, the factual findings of the administrative agency are
presumed to be correct. Rodney v, Michelin Tire Co., 320 8.C. 515, 519, 466 S.E.2d 357, 359
(1996) (citing Kearse v. State Health and Human Servs Fin, Comm’n, 318 8.C, 198, 200, 456
S.E.2d 892, 893 (1995)). The party challenging an agency action has the burden of proving
convincingly that the agency’s decision is unsupported by substantial evidence. Waters, 321 S.C. at
226,467 S.E.2d at 917.

ISSUES ON APPEAL

Did the Hearing Officer err in finding Respondent bad no responsibility to
adhere to IFTA recordkeeping requirements prior to Respondent’s written
acknowledgement of IFTA’s recordkeeping requirements on January 6,
2011? Stated alternatively, did the Hearing Officer err in finding the
Department had a duty to inform Respondent of IFTA’s recordkeeping
requirements before Respondent could be held liable for non-compliance
with recordkeeping requirements? Further, even if the Department had a
duty to put Respondent on notice of IFTA's recordkeeping requirements,
did the Hearing Officer err in refusing to accept the Depariment’s prima
facie proof that Respondent’s IFTA application put it on notice of IFTA’s
recordkeeping requirements?’

Did the Hearing Officer err in finding the Department bore the burden of
proof in this matter as an enforcement action?

DISCUSSION

Respondent’s Duty to Know and Comply with IFTA Recordkeeping Requirements and the
Department’s Duty to Inform Respondent of YIFTA’s Recordkeeping Requirements

7 The Department’s first, third, and fourdh stated issnes are combined for the purposes of this Court’s review because
the resolution of these issues is intertwined,

Page 8 0f 12
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Under section 56-11-20 of the South Carolina Code, the Department is charged with
administering and enforcing applicable IFTA provisions, Accordingly, potential IFTA licensees or
renewing licensees with a base jurisdiction in South Carolina submit an IFTA application to the
Department every year. Id.; [FTA, Articles II, R315. The application is required to contain a
certification (the “certification provision™) evidencing, in part, the following: “Applicant agrees to
comply with . . . recordkeeping . . . requirements as specified in [IFTA].” IFTA, Procedures I, P100,
P160. The certification further provides: “Failure to comply with these provisions shall be grounds
for revocation of license in all member jurisdictions.” Id.

However, IFTA also provides:

Each jurisdiction shall provide licensees and prospective licensees
with ell information required to enable them to comply with all the
terms of [IFTA]. When credentials are issued to & new licensee,
information shall be provided to the licensee which completely
describes the requirements of {IFTA]. This should include, butnot be
limited to:
.100 Instructions for display of license or cab card and decals;
.200 Licencing requirements and cancellation provisions;
.300 Tax reporting and recordkeeping requirements;
400 Audit information;
.500 Explanaticn of base jurisdiction determination
As [IFTA governing documents) are revised, it is the responsibility of
each base jurisdiction to notify its licensees of the curremt
Tequirements.
IFTA, Articles ITI, R360. This provision (the “notice provision™) requires the Department to provide
licensees with “all information required to enable them to comply with all the terms of [IFTA).” 1d.
Specifically, the Department shall provide new licensees and rencwing licensees with IFTA’s
recordkeeping requirements. To comply with this requirement, the Department requires all IFTA
licensees to sign form MC-7, which explains IFTA’s recordkeeping requirements. According to the
Department, this form went into effect in November 2009, although IFTA recordkeeping
requirements have been in effect since July 1, 1998, and South Carolina has included IFTA in its

Page 9 of 12
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statutory scheme since 1996. IFTA, availghle at bttp://www.iftach.org/ (last visited March 1 1,2014)
(effective since July 1, 1998); 1996 S.C. Acts 459, The Department did not present this form for
Respondent to sign until January 6, 2011, at which time Respondent signed it. Testimony in the
record reveals that sometime shortly after signing form MC-7 in 2011, Respondent began keeping
adequate IFTA records.

The Department argues Respondent, as an IFTA licensee, had a duty to know IFTA’s
provisions, including its recordkeeping provisions, and exercise reasonable care to protect its
interests under it. Specifically, the Department points to the section of IFTA governing yearly
applications, which requires potential or renewing licensees to certify they agree to comply with
IFTA provisions, including recordkeeping provisions. Based on the certification provision, the
Department contends Respondent was on notice that it had to comply with the IFTA’s recordkeeping
requirements regardless of whether the Department also had a duty to inform Respondent of IFTA’s
recordkecping requirements. Accordingly, the Department asserts substantial evidence does not
support the Hearing Officer’s finding that Respondent was not liable for the assessed fuel taxes
because Respondent did not have notice of IFTA’s recordkeeping requirements until January 6,
2011, This Court disagrees,

In fact, this Court holds the Department had a duty to inform Respondent of the IFTA
recordkeeping requirernents, and the Department did not fulfill this duty until it presented the MC-7
form to Respondent on January 6, 2011. To artive at this conclusion, this Court began its inquiry
with an examination of the competing provisions of TRTA: the certification provision and the notice
provision. The certification provision requires IFTA licensees to certify in their yearly application
that they agree to comply with IFTA’s provisions. Although the Department did not present
evidence in the form of Respondent’s IFTA application, there is no contention that Respondent was
not an IFTA licensee, and therefore, presurnably, the Department collected a signed application from
Respondent before issuing Respondent’s IFTA license. See S.C. Nat. Bank v. Florence Sporting
Goods, Inc., 241 8.C. 110, 115-16, 127 8.B.2d 199, 202 (1962) (“In the absence of any proofto the
contrary, public officers are presumed to have properly discharged the duties of their offices apd to
have faithfully performed the duties with which they are charged.”). Therefore, Respondent agreed
to comply with IFTA’s provisions, including recordkeeping provisions.

Page 10 of 12
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However, a promise to comply does not preclude a separate duty on the Department to
provide the information necessary for Respondent to comply. The notice provision states the
Department shall provide an initial IFTA licensee with the information necessary to comply with
IFTA, including IFTA’s recordkeeping requirements. The word “shall” in the notification provision
establishes a duty on the part of the Department to inform initial licensees of IFTA’s recordkeeping
requirements. Accordingly, although the notification and certification provisions conflict to the
extent they fail to clarify whether Respondent’s duty to know the law is independent of the
Department’s duty to inform Respondent of the law, this Court finds the provisions are not
irreconcilable. Se¢ I'On. L.I.C. v. Town of Mt. Pleasant, 338 8.C. 406, 412, 526 S.E.2d 716, 719
(2000) (“Statutes in apparent conflict should, if reasonably possible, be construed to allow both to
stand and to give effect to each.”). This court finds Respondent’s duty 1o comply with IFTA's
requircments is predicated on the Department’s duty to inform it of what those requirements are,
including JFTA’s recordkeeping requirements. Together, the two provisions ensure partics are aware
of IFTA’s requirements t0 better realize the cooperative spirit and putpose of IFTA, which is “to
promote and encourage the fullest end most efficient possible . . . administration of motor fuels use
taxation Jaws,” JFTA, Articles I, R130.

Here, the notification provision has been part of IFTA since at lcast July 1998, but the
Department admits it did not start wtilizing the MC-7 form to document its compliance with this
provision until November 2009, Whether it had a form prior to the MC-7 to demonstrate compliance
is waknown. Regardless, although the Department started utilizing the MC-7 in 2009, it did not
present it to Respondent, an IFTA licensee since 2008, until 2011. The Department provided no
excuse for its delay. Moreover, Respondent started complying with IFTA's recordkeeping
requirements in 2011 after the Department presented it with the MC-7, and thus put it on notice of
IFTA’s recordkeeping requirements, Further, the Department admits Respondent made & good faith
effort to comply with IFTA’s requirements. Therefore, while it is undisputed Respondent kept
inadequate records during the andit period, which properly resulted in an assessment of taxes under
IFTA, this Court cannot uphold the assessment or suspension in light of the Department’s failure to
comply with its duties under IFTA.

Accordingly, this Court finds substantial evidence in the Record supports the reasoning and
determination reached by the Hearing Officer, and the Court finds the OMVH Hearing Officer

Page 11 of 12
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propetly concluded the Department wrongly assessed taxes and suspended Respondent’s IFTA
license.
Burden of Proof

In the conclusions of law section of his order, the OMVH Hearing Officer stated “[blasic
administrative law principles establish that an agency bears the burden of proof in an enforcement
action.” The Department argues the Hearing Officer erred in finding the Department had the burden
of proof in this matter. This court agrees. IFTA clearly states: “The assessment made by a base
jurisdiction pursuant to this procedure shall be presumed to be correct and, in any case where the
velidity of the assessment is questioned, the burden shall be on the licensee to establish by a fair
preponderance of evidence that the assessment is erroneous or excessive.” IFTA, Articles XTI,
R1210.300, This provision is repeated in the IFTA Audit Manual, which states, “The findings of the
base jurisdiction's audit as to the amount of fuel taxes due from any licensee shall be presurned to be
cerrect,” A730. Accordingly, the Department’s assessment is presumed correct, and Respondent
had the burden of proof to show the assessment was incorrect at the contested case hearing. See
Leveqtisv. 8. C. Dep't of Health & Envtl. Control, 340 8.C. 118, 133, 530 S.E.2d 643, 651 (Ct. App.
2000) (holding the burden of proof is generally on the complaining party in an adjudicatory
administrative proceeding).

' ORDER

IT IS HEREBY ORDERED that the OMVH Final Order and Decision refusing to impose

the assessment against Respondent and rescinding the suspension of Respondents® IFTA license is

AFFIRMED.
AND IT IS SO ORDERED.
e ‘ j
BINSON
w Judge
March 24, 2014 ST St PN
Columbia, South Carolina ' et Al 4Bt mth sim
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FILED

APR 30 2014
STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
SC ADMIN. LAW COURT
South Carolina Department of Motor ) Docket No. 13-ALJ-21-0193-AP
Vehicles, )
)
Appellat, ; ORDER DENYING
v ) MOTION FOR
' ) RECONSIDERATION
Russo Dumpster, Inc., )
)
Respondent.

This matter is before the South Carolina Administrative Law Court (“ALC” or “the
Court®) pursuant to an appeal by the South Carolina Department of Motor Vehicles
(“Appellant™) of a Finsl Order and Decision issued by the Office of Motor Vehicle Hearings
(“OMVH") Hearing Officer dated March 14, 2013, On March 24, 2014, the Court issued an
Order affirming the OMVH Hearing Officer’s Final Order and Decision.

Subsequently, on April 4, 2014, the Appellant filed a motion requesting the Court to
reconsider its decision accompanied by a Motion to Present Additional Evidence. Having
congidered the facts of this appeal and the Appellant’s Motion for Reconsjderation, the Court
finds that its Order affirming the OMVH Hearing Officer must stand, and it is not necessary to
consider additional evidence, '

THEREFORE, IT 1S HEREBY ORDERED that Appellant’s Motion for

‘Reconsideration and Appellant®s Motion to Present Additional Evidence are DENIED.

AND IT IS SO ORDERED. N
£1 ™ \
e Rl N, VLN
- %% SIRLEY G, ROBINSDN
o MY g, Adinistratite Law Judge
April 30,2014 - Mg fo-l
Columbia, South Carolina
CERTMALNTE T aTCE
e voa o This lsvccer::-'.y:ng'.:ri 'I'.oc?mgnc:- nekirages
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NikRi R, Haley
Governor
State of South Carolina
Department of Motor Vehicles
May 29, 2014
The Honorable Jenny Abbott Kitchings
Clerk of Court
The South Caralina Court of Appeals
Post Office Box 116829

Columbia, South Carolina 29211

PAGE B2/20

Kevin A. Shwedo
Expcutive Director

RE: South Carolina Department of Motor Vehicles, Appellant v. Russo

Dumpster, Inc, Respondent
Court of Appeals Case Tracking No:

Appeal from Administrative Law Court

The Honorable Shirley C. Robinson, Administrative Law Judge

Case Number 13-ALJ-21-0193-AP
Notice of Appeal

Dear Ms Kitchings:

RECEWE])

HAY 3 g 701

SC Gourt ot Appeals

Enclosed for filing is a notice of appeal in the above referenced matter. Also enclosed

are the following:

(1) Proof of service of the notice of 'appeal on the respondent and the Administrative

Law Court;

(2) A copy of the Orders which are challenged on appeal.

Sincerely,

=7
i

Bhilp4, Porter

Deputy General Counsel

enclosures

¢: Russo Dumpster, Inc.
Attn.: Mary Russo
P. O. Box 1088
Pineville, N.C. 28134

®ost Office Box, 1498, Blythewood, South Carolina 29016
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Letter to the Honorable Jenny Abbott Kitchings
May 29, 2014
Page 2

Russo Dumpster Services, Inc.
Attn.: Mary Russo

321 Wilson Dr.

Ft. Mill, 8.C.29757-9029

The Honorable Jana Shealy, Clerk
South Carolina Administrative Law Court
Edgar A. Brown Building

1205 Pendieton 8t., Suite 224
Columbia, SC 29201



