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STATEMENT OF THE ISSUES ON APPEAL

I IS APPELLATE REVIEW OF THE ISSUE OF PROXIMATE CAUSE OF
THE DEATH OF THE CHILD BY ACTIONS OF ROCK HILL GYN-OB
PRECLUDED BECAUSE THOSE GROUNDS WERE NOT RAISED IN
THE APPELLANT’S MOTION FOR DIRECTED VERDICT.

II. DID THE APPELLANT WAIVE ANY OBJECTION TO THE JURY
VERDICT BECAUSE THE APPELLANT FAILED TO OBJECT TO THE
VERDICT FORM.

III. DOES THE RECORD CONTAIN SUPPORT FOR THE VERDICT
AGAINST ROCK HILL GYN-OB BASED ON ACTS OR OMISSIONS OF
- THE PRACTICE.

STATEMENT OF THE CASE

This action was commenced by the filing of a Summons and Complaint in the

Court of Common Pleas in York County, South Carolina. The case was tried by jury‘
before the Honorable Steven H. John, beginning April 18, 2013. After five days at trial
the case was submitted to the jury on April 12, 2013. The jury found rendered a defense
A verdict on behalf of Ansley, L. Hilton, MD and Christopher B. Benson, MD and found

for the Plaintiff again Rock Hill Gynecological and Obstetrical Associates, P.A. and
“awarded the Plaintiff Ninety Thousand ($90,000.06) Dollars in damages. The Appellant

move(i for a new trial or for the alternative judgment as a matter of lavt/ which Judge John
~denied. On April 25, 2013, the Deftandants filed a Motion pursuant to Rule 59(¢) which

was denied by an Order filed on July 15, 2013. The Appellant filed and served a Notice

of Appeal on August 29, 2013.



STATEMENT OF FACTS

On July 18, 2068, éamantha Jamison was seen by Rock Hill Gynecological and
Obstetrical Associates, P.A. due to her pregnancy. An ultrasound was done and she was
found to have high blood pressure.! Respondent presented at the office with a history of
chronic hypertension.2 During the course of her pregnancy the treatment for her
hypertension was not effective.
| On August 9, 2008, Respondent preeented et the emergency room of the hospital
due to abdqminal pain. She was seen by one of the physici.ans of Rock Hill
Gynecelogical and Obstetrical Associates, P.A. and relea‘sed.4 On August 25, 2008,
Respondent went to Rock Hill Gynecdlogical end Obstetrical Associates, PA when she

‘had noticed thet the baby was moving less.’ | -

The Responden; presented to the Rock Hill Gynecolog'ical and Obstetrical
Associates, P.A. and was seen by Dr. Miller on August 25, 2008. Dr. Miller noted:a
history of uterine rupture and a decrease in the amniotic fluid index. ¢ An eltrasound was
performed on August 25,2008.” The baby’s ébdomirial circumference was down two
weeks from a previous l.Jltrasound.8

Respondent went to Rock Hill Gynecological and Qestetrical Associates, P.A. on
September '5’ 2008 due to the baby moving less.” Respondent signed in at 8:40am and a

non-stress test was started as 10:00pm. A biophysical profile was started at 10:48am.

'R. P. 76, lines 20 - P. 81, line 4

ZR. P. 278, lines 21-22

3R. P. 279, lines 2-5

4R. P. 79, line 23- P. 814, line 1

SR.P. 82, line 2-9

§R. P. 190, lines 2-9

"R. P. 341, lines 24-25

$ R. P. 342, lines 23- P. 343, line 4
P. 83, lines 7-15



The non-stress test would have ended at approximately 10:30am plus there was a twenty
(20) minute wait between 8:40am and the start of the non-stress test at 10:00am.'®
Respondent was given a biophysical profile by Dr. Hilton. The biophysical profile was
stopped in ten (10) minutes and Respondent was told to go directly to the hospital.'!
The Respondent went to the hospital and ultrasounds at the hospital were unable to detect
a heart beat. The baby was dead."?,
ARGUMENT
I. APPELLATE REVIEW OF THE ISSUE OF PROXIMATE CAUSE OF .
THE DEATH OF THE CHILD BY ACTIONS OF ROCK HILL GYN-OB IS
PRECLUDED FROM APPELLATE REVIEW BECAUSE THOSE
GROUNDS WERE NOT RAISED IN THE APPELLANT’S MOTION FOR
DIRECTED VERDICT.
A motion for directed verdict shall state the specific grounds therefore. Rule 50
of the SC Rules of Civil Procedures. An Appellant’s failure to raise a particular issue in

its directed verdict motion precludes an Appellate review of that issue. Holly Woods

Assoc. of Residence Owners v. Hiller, 392 S.C. 172, 708 S.E.2d 787 (S.C. Af)p.201 1).

The Appellant’s Motion for Dirécted Verdict was as follows: “Basically, Dr. Phillips',
while he testified as to the standard of care, ultimately, on cross-examination, opined
under oath here in Court that anythiﬁg that they did or didn’t do caused the baby to aie,
so on the basis of the fact that he had — ultimately had no opinion that the Defendants,
any of the Defendants, caused the baby’g death is subject for a directed verdict.”"® In his
brief, the Appellant raises the issue that Dr. Phillip’s testimony that the t;aby could have

survived if the Respondent had gotten to labor and deliver at the hospital sooner on

OR. P. 553, lines 1-15

'R, P. 404, lines 1- P. 406, line 14
2R P. 93, lines 10- P. 94, line 1

B R. P. 246, lines 10-17



September 5, 2008, was unsupported speculation and did not establish a causal link
between the time the Respondent spent at the doctor’s office and the baby’s death.
However, this was not an issue raised in'the Appel\lant’s Motion for Directed Verdict and
cannot be now raised on appeal. As to the action of Dr. Miller on August 25, 2008, the
Appellant raises the issue that Dr. Phillips’ opinion did not satisfy the most probably
standar;i and rested on speculation. Again, this issue was not raised by the Appellant in
his Motion for Directed Verdict and cannot now be raised on appeal.

I. APPELLANT WAIVED ANY OBJECTION TO THE JURY VERDICT
BECAUSE THE APPELLANT FAILED TO OBJECT TO THE VERDICT
FORM. :

When a party fails to object or call attention to error in a verdict form or a jury

instruction until after a verdict has been rendered, the party waives such an objection and

the alleged error is not preserved for review. See Johnson v. Hoechst Celanese Corp.,

317 S.C. 415,453 S.E.2d 968 (S.C. App. 1995). Johnsoﬁ v. Hoechst Ceiane§e Corp.
‘Ainvolved a land contamination dispute involving sevéral properties located in the
Pineforest Subdivision of Greenville County. Id at 418. The trial judge. advised counsel
he intended io give the jury a color coded map as a Court exhibit which depicted the
location of each plaintiff using the classifications argued by the parties. Id at 419. The
.Court instructed the parties to prepare such an exhibit and corresponding verdict form.
.-1d. The Court's exhibit and verdict form were reviewed by the parties before they were
given to the jury, and after speciﬁc inquiry by the Court, tl‘lere Was no objection'to them.
Id. The jury returned a verdict in favor of the defense against all but two plaintiffs. Id.
After th¢ damages verdict was returned, the three landowners filed a JNOV motion, in

which they alleged the map and verdict form inadvertently failed to designate them as



"creek plaintiffs" based on geographic location. Id at 419-420. The landowners
contended the court should use its broad discretionary power to remedy this inequity
becaﬁse the verdicts against them were inconsistent with the other pléintiffs similarly
situated. Id at 420.' The JNOV motion was denied. Id. The landowners then moved for
reconsideration of the denial of the JINOV or, in the alternative, a new trial. Id. This
motion was then denied. Id. On appeal, the landowners contended that the trial court
erred by failing fo grant their motion for INOV and that the trial court also erred by
failing to grant a new trial. Id at 420-421. The landowners argued a new trial should
have been granted because the verdicts were inconsistent and agaﬁnst the weight of the
evidence. Id at 421. The Court of Appeals disagr_éed, and held that, because tﬁey did not
raise the alleged error at the first opportunity, the landowners failéd to preserve any issue

regarding the Court's exhibit and verdict form. Id. In reaching its decision, the Court of

Appeals additionally relied on Vaughn v. City of Anderson, 300 S.C. 55, 386 S.E.2d 297
(Ct. App. 1989), holding that a party’s failure to object to a jury instruction waives any
alleged error in the chargé? | | |

In the present case,.Rockv Hill Gyr‘lecol.ogicaly & Obstqtrical Associates, PA, failed
to raise any objection to the verdict form until after a verdict was rendered by the jury.
., The jury form clearly gave the Jury a choice of finding against any of the three defendants
separately. The defendant had an opportunity to review the erm, and faiied to bring the
Court’s attention to any issues anticipated. Accordingly, the Appellant has waived any

objection to the verdict form and cannot now raise the issue on appeal.



III. THE RECORD CONTAINS SUPPORT FOR THE VERDICT AGAINST
ROCK HILL GYN-OB BASED ON ACTS OR OMISSIONS OF THE
PRACTICE.

A verdict against the master principle alone is permissible and will be sustained

where the evidence is such that the jury may conclude that the acts were committed

through the agency or some other servant not joined as a defendant. Chapman-Storm

A Lumber Co. v. Minnesota/S.C. Land and Timber Co., 183 S.C. 131, 190 S.E. 2“9 117
(S.C. 1937). In this matter, there was amiple evidence presented of negligence and
causation by others than Dr. Hilton and Dr. Benson. AfEef dfscussing the Respondent’s
condition until August 25, 2008, when she was seefl by Dr. Miller, Dr. Phillips was
asked: |

QUESTION: Do you have a conclusioﬁ based on her-condition up until August 25’ 20408,1 |
what action ‘shquld haye been taken on August 25, 2008, that would have been within the
standard of care‘?. | |
ANSWER: Yes.

QUESTIQN: What is that conclusion?
- ANSWER: Ideaﬂy, appropriately, a non-stress test and a biophysical profile would be
done that day to see if this baby’s sﬁffef\ing from the lack 6f oxygenidewveloping what we
call fetal acidosis from the lack of oxygen and the build;up of waste products. At the very ’
latest you would want to do that test a week later. If you don’t do it on the 25" a week
later, which is September 2nd, would be the app;opriate time to do a non-stress test and a
biophysicfal profile.”'* | |
| Dr. Phillips further testified as follows:

QUESTION: Given the situation that she presented with on August 25, 2008,

¥ R.P. 192, line 3-17



I believe you testified earlier that a non-stress test énd a biophysical profile could have
been preformed or should have been preformed that day.
ANSWER: Yes."

Dr. Phillips testified that Respondent should have been followed up with a week
after by bio-physical profiles and non-stress test. Dr. Phillips testified, “So if you don’t
do a non-stress test and a bio-physical profile right then and there, at the very latest you
have fhe patient come back within a week. This particular case it would have been
September 2nd. If she had come back by September 2nd and had a non-stress test and‘a
bio—ph);sical profile, I don’t think I would be here today.” 16

When asked about his opinion that a non-stress test and a bio-physical profile
should have been run on August 25th or within a week of that, Dr. Phillips was asked as
follows: |
QUESTION: Do you have an opinion to a reasonable degree of medical certainty as to if
it has been run, what it would have shéwn? |
4 ANSWER: Well, it would have been no worse than what it was September 5th and‘ could
be better, but abnormai enough that intervention should have taken place.”"’

Concerning Dr. Millers’ failure to order a non-stress test and a bio—physiéal
profile on August 25th, Dr. Phillips was asked,

QUESTION: You agree that Dr. -Mille’r dlid not cause Ms. Jamison’s baby to die, true?”
ANSWER: Not directly, but.if Dr. Miller had ordered a non-stress fest and a bio-physical

profile on the 25th or a week later, certainly that contributed to the fetal demiAse.”18

S R. P. 213, line 17 - 21
6 R. P. 214, line 11-16
7R. P. 220, lines 7-12
B R. P. 239, lines 4-8



Dr. Phillips also testified that there was a delay in treatment of the Respondent
prior to the time of her seeihg the named physicians. Dr. Phillips testified as follows:
QUESTION: Doctor, do you have a conclusion as to whether or not there was a delay in
the treatment for Samantha Jamison when she appeared at 8:40am that morning?
ANSWER:_ Yes, there was.

QUESTION: Okay. And, Doctor, is it your conclusion to a reasonable degree of medical
certainty that the delay was a breach in the standard of care?

ANSWER: Yes, it was.

QUESTION: Doctor, do you have a conclusion to a reasonable degree of medical
certainty as to whether or not that, delay in treatment caused or contributed to J ayden’s -
death, the death of Samantha’s son?
ANSWER: Yes, it did.?

Further Dr. P'I;illips testified as follows:
QUESTION: Doctor, do you have a conclusion-as to whether or not if the doctors"at
Rog:k Hill Gyn-Ob, Drs. Hilton, Benson and others has acted withih the standard of care
and acted expeditiously in ordering tests and performing a c-section, whether or not
Jayden wouid have lived?

ANSWER: Yes.-

QUESTION: And, what is that opinion?

ANSWER: Jayden would have lived, because there wouldn’t have been the delay in
.doing those two tests, and there wouldn’t been subsequent delay in getting the patient to

the hospital as there was in this particular case.”*’
( .

PR, P. 195, lines 12-24
0 R.P.212, line 21 - P. 213, line 6



Addressing the issue of delay in treatment on September Sth, Dr Edward
Karotkin, a neonatologist, testified that the child would have lived had a c-section been
performed prior to 11:40am to 11:45am on that date.”! Dr Karyotin went on to explain in
detail the basis for his opinion.*

Wheﬁ asked on' cross-examination concerning criticism of ultrasonographers or

_nurse practitioner, Robin Pruette, Dr. Phillips testimony was as follows:

QIESTION: Dr. Phillips, you have no criticisms of the ultrasonographers Or nurse
practitioner, Robin Pruette in this case. Correct?

ANSWER: Other than they should have expeditéd doing the non-stress test as well as the
biophy/sical préﬁle if — unless there was any extraneous circumstances preventing then
from being done as rapidly as possible.”23

When‘Dr‘. Phillips was asked a‘ question concerning his statement in his deposition

that he had no criticism of the ultrasonographers or nurse practitioner, Dr. Phillips
testified aé follows: |

ANSWER: Yes, it was true. But the reason why I said that néw is because after réading :
thé deposition and testimonies of the ultrasonograbhers or nursé practitioner, they didn’t |
do what was necessary to expedité the non-stress test and that ultrasonogram the
biophysical profile, transcripts of which I had since the deposition.**

Dr. Phillips further testified that a two hour and ten minute delay in seeing a

doctor when there is reduced fetal movement is a breach in the standard of care.?’

Ve

2L R. P. 143, lines 5-11
22 R. P. 143, line 12 - P. 144, line 5

23 R.P. 236, line 6-12

24 R. P. 236, line 22-P 237, line 2
B R. P. 245, line 18-21



This is a reference to employees of Rock Hill Gyn-Ob other than Drs. Hilton and
Benson. The Appellant argues that the Respondent’s medical expgrts’ failure to link the
failure to run test prior to September 25, 2008, and the wait time on that date to the
baby’s death. This issue was not addressed in the Appellant’s Motion for Directed

Verdict and is not properly before the Court however the Appellant’s reliance on this

proposition is misplaced. In the case, Carver v. Medical Society of South Carolina (394

S. E.2d 125, 286 S.C. 347 (S.C. App. 1985) merely stands for the proposition that when
expert testimony is not relied upon to establish proximate cause the Plaintiff must offer
~evidence that rises above mere speculation or conjecture. In the present case expert

testimony linking the baby’s death to the action of Respondent was presented. The case

Hoard v. Roper Hospital 694 S.E.2d 1, 387 S.C. 539 (S.C. 20105 is relied upon by the
- Appellants that involved an unusual situation in which the allegations against a
radiologist were that he failed to report a misplaced umbilical vein catheter. However,
another doctor had revie\;ved the radiologist’s repoﬁ and decided not to move the
umbilical vein catheter for other reasons. Therefore, there was no damage from the
fadiologist to notify the second doctor because the second doctor knew of the situétion ,
and did not act on it.

As the trial judge stated in ruling on post trial motions, “the verdict can be
supported by facts and evidence in the record”: regarding action of the cofporation
through other agents, servants, employee and/or representative that- could be classified as

negligent and therefore, the verdict is not inconsistent

10



CONCLUSION

For the reasons stated, this Court should affirm the judgment of the Circuit
Court.

Respectfully Submitted,

J aﬁ{ W. Boyd %
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Attorneys for Respondent
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