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Private Foundations, Copyright Heirs and Musical Millionaires:
or
Why The James Brown “| Feel Good” Trust doesn't...

By Adele J. Pope and W. Jeffrey Smith'

©2
2011

God has Smiled on Me 2

Entertainment icon James Brown died on Christmas Day 2006. Although he was
a grammar school dropout, he left the bulk of his $100 million music empire to The
James Brown “l Feel Good” private foundation. The “| Feel Good” Trust was restricted
solely to providing scholarships for needy and deserving students.

Over his long career, Brown had earned the reputation as “the hardest working
man in show business.” Through hard work, tenacity—and years of litigation with
publishers, family and others—he had amassed and held onto his fortune, mostly rights
in more than 850 copyrights, unpublished works and his publicity rights.

Don’t Be a Dropout

About 20 years before his death, Brown decided to create the “| Feel Good”
Trust as a monument to his personal philosophy: the way to escape poverty was with
education and hard work. Brown’s songs such as “Don’t be a dropout” underscored this
belief.

After four years of work with an estate planning specialist, Brown’s final estate
plan was completed in 2000. It included a Will that left Brown’s residuary estate to his
2000 Irrevocable Trust, which was dedicated solely to education. At Brown’s death the
2000 Trust created a $285,000 education fund for each of seven grandchildren.
Everything else went to the “I Feel Good” Trust.

Anticipating trouble from relatives who knew about Brown'’s estate plan but did

' Ms. Pope received a JD degree from the University of South Carolina and an LLM in
Estate Planning from the University of Miami. Mr. Smith received a JD degree from Georgetown
Law Center and is a former patent examiner with the U. S. Patent Office.

* While the © symbol is not required, it was placed in this article to remind estate
planners, fiduciaries and advisors to consider copyrights in all philanthropic estate planning and
administration involving authors. :

> The copyright to “God has smiled on me” by James Brown and Al Sharpton was issued
in 1981. The earliest date this copyright could be terminated by heirs under the Copyright Act is
2016.
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not complain during his lifetime, Brown directed his fiduciaries to defend “vigorously” all
attacks on the approximately $80 million he gave to the “I Feel Good” Foundation as
“an affront to my wishes.” He armed his fiduciaries with In Terrorem forfeiture clauses
and other means to defend the 2000 Trust.

Brown also named and then specifically excluded from his music empire some of

his 14 or more claimed children, as he did all other claimed heirs and past and future
spouses.

Damn Right, I'm Somebody *

At Brown’s death his philanthropic legacy was poised to be as impressive as his
musical legacy. The $80 million “ | Feel Good” Foundation promised to be his home
state’s largest-ever private foundation dedicated solely to scholarships for needy and
deserving students, as well as one of its largest private foundations.

Then in the fall of 2007 an attorney general with gubernatorial aspirations
stepped in to “help” the “| Feel Good” Trust. °

Bewildered

Three months later, in February 2008, the AG announced before a television
camera that the trustees of the “| Feel Good” Foundation must serve only the interest of
the “poor kids,” and that any failure to do so went “far past the stop sign of conflict of
interest.” ®

He was right about that, but sadly, he did not heed his own advice.

On August 10 of the same year, a mere six months later, the AG signed an
agreement that in only two years would destroy the “| Feel Good” Foundation —
reducing it to $2 million or less.

Much of the explanation for this bewildering turn of events lies in the failure of

* The Copyright to sound recording “Damn right, I’'m somebody,” by James Brown and
his famous sideman Fred Wesley, was issued in 1974 and renewed in 2002. The earliest possible
date it could be subject to termination under the Copyright Act is 2030.

> AG Henry D. McMaster, with the AG of Georgia pro hac vice under him, entered
Aiken County, SC Case 2007-CP-02-0122 (“Case 122") in October 2007 to help protect the
interest of the “I Feel Good” Foundation’s charitable beneficiaries.

8 WIS TV interview, 2/7/08. Henry D. McMaster. McMaster’s conclusion that Brown’s
then-fiduciaries were simultaneously working for the family and the “poor kids” was incorrect.
At the time, Brown’s fiduciaries were actively seeking dismissal of newly filed — and unfounded
— challenges to Brown’s 2000 Trust and Wil; claims of Brown’s companion; and other claims.

[ See Ans. Interrogs. Pls., Case 4900; See Mot. Dismiss, TRHB’s filing, Case 122.]
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the AG's staff, and later the AG’s appointee, to understand and apply basic principles
necessary for a private foundation to protect its copyright interests, namely:

1. A precipitous and incorrect determination of heirs can cause decades of
damage to the copyright interests, resulting in loss and unnecessary litigation.

2. Fiduciaries and advisors to private foundations;with copyrights cannot
simultaneously serve the interests of the foundation and claimed heirs.

Brown'’s interest in 850+ copyrights and unpublished songs made these errors
fatal to the “l Feel Good” Foundation.

Termination Rights under the Copyright Act -(Give it Up ) Turn it Aloose ’

Termination rights under Section 203 and 304 of the Copyright Act are designed
to help authors who assigned the rights to their creative works before these works were
tested in the marketplace: authors are given a chance to take back some of the
interests they gave up. Depending on the date of publication, the earliest opportunity to
terminate a copyright (already in its renewal term for older copyrights) comes either 35
or 56 years after the copyright.

In the case of a deceased author who has not previously exercised his rights, the
author’s statutory heirs, as determined at the relevant time, may exercise the author’s
termination right. [For a good explanation of termination rights and limitations, see
“Copyright Reversions, Protecting Your Musical Copyrights” by Lisa Alter, 2008.]

When an author’s statutory heirs are not the beneficiaries of copyrights under his
estate plan (this is always the case for copyrights held by a private foundation or
charity), then the statutory heirs--in limited instances--may be able to “bump” the
author's estate plan and retake some of the copyright benefits themselves. ®

Emerging case law makes it clear that it is not eaéy to terminate assigned
interests in copyrights.

Where, as with James Brown, valuable interests are at stake, private

foundations, advised by their unconflicted |P/Entertainment counsel, must dance a
delicate dance with publishers, claimed heirs and others. The foundations’ primary
concern, of course, is to protect and enhance the benefits of each copyright for the
longest reasonable time.

7 (Give it up) Turn it Aloose was published in 1969.

® The term “estate bumping” was coined by Professor Lee-Ford Tritt to describe this
phenomenon. See Lee-Ford Tritt, “Liberating Estates from the Constraints of Copyright, 38
Rutgers L.J. 109 (2006)
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By omitting his heirs from any interest in his copyrights, Brown made it easier for
his fiduciaries to protect them from actual and claimed heirs, because in questions
related to Brown’s copyrights the fiduciaries’ duty of loyalty is only to the 2000 Trust —
and not to any heir.

For private foundations to be ready to protect copyright benefits given to them,
their fiduciaries and advisors® must take at least take the following basic steps, all of
which were in progress for James Brown’s estate:

1. Learn the basics about the Settlor's copyright interests, including earliest
publication dates and other readily-available facts.

2. Promptly and properly identify the “heirs-at-death”' to create a baseline.

3. Where appropriate and available, rely on DNA testing for disputed heirs.

4. Acknowledge heirs only if they are legally established or DNA tested.

5. Identify documents such as the Settlor's will, prenuptial agreements, lawsuit
settlements and waivers, which may void, limit or delay an heir's claim to
copyright termination rights.

5. Update the baseline heirs data until all copyrights expire.

6. Select IP/Entertainment counsel with no commitment to claimed heirs,
publishers or other assignees.

7. As and when helpful, “split heirs”"" to maximize benefits for the foundation.

For James Brown, with copyrights issued over the six decades from 1956 until

® Where, as with James Brown, the AG and his appointee undertook to step into the shoes
of Brown’s fiduciaries, rendering the fiduciaries unable to protect the charity, they should have
had, and applied, the same knowledge required of the Foundation’s fiduciaries.

' The terms “heirs-at-death” is used by the authors to emphasize the timing difference
between a traditional determination of heirs (death) and the statutory heirs under the Copyright
Act, who cannot be determined until the window to terminate assignments as to a particular
copyright opens. Statutory heirs under the Copyright Act may be different with respect to each
copyright termination.

"' The heirs must act by majority. This allows foundations to “split heirs” — finding the
most cooperative majority of heirs to work with on termination issues related to a specific
copyright assignment at the particular time.
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his death, the earliest any termination could have occurred was 2012. There was
adequate time to prepare, and in August 2008 Brown’s fiduciaries were doing just that.

James Brown's Copyrights

A 2007 circuit court order made available to the AG and others interested in
Brown'’s estate about 90 boxes of “Brown Historical Documents.” These documents
contained virtually everything to be known about Brown's copyrights and related
coqgracts. The documents were placed at a central location that allowed easy access to
all.

The available documents, with information from the Copyright Office and other
readily available sources, showed that if Brown's copyrights were properly protected
any attempt by claimed heirs to take them from the “I Feel Good” Trust was both weak
and remote in time."

The known facts included:

1. Brown’s royalties continued to earn about least $3 million per year, as they
had for years.

N

Brown's publicity rights — about $50 million of his music empire — were
not subject to any claimed termination rights of heirs.

3. Brown’s as-yet-unpublished works would not be subject to termination for
decades, perhaps not at all.

4. Copyrights to the many derivative works in which Brown has an interest
are not subject to termination right of heirs. [More than 50 CDs, with
notes, have been released since Brown’s death.]

5. Brown’'s Will leaves all of his copyrights, most of which are held in his
individual or joint name, to the 2000 Trust.

6. Brown’s fiduciaries were directed to vigorously protect his estate plan
against heirs and claimed heirs.

7. Only 15% or fewer of Brown’s many copyright;interests faced possible

2 Order dtd. 08/10/07, Aiken County, S.C. Case No. 2007-CP-02-0122. Reflecting
Brown’s understanding of his place in musical history, in addition to Brown Historical
Documents, Brown kept more than 60 boxes of his personal musical collection, unpublished
works, and masters under lock and key in the bedroom suite and office of his home estate. In
February 2008 these were placed in a secure sound storage facility to await review.

|2



Draft (4/11) for Editing only - Do not copy

termination before 2016 -- ten years after Brown's death. [ See
Compilation, Brown copyrights, 1956 - 60 and 1978 - 81.]

8. Co-authorship of some of Brown's works could make terminations more

complex and heirs’ rights, if any, less certain. See Geoffrey P. Hull,
“Termination Rights and the Real Songwriters”, Vanderbilt J. of Ent.
Law & Practice, Spring 2005.

9. Brown holds an interest in some of his publishers.

10. Between 1968-1978, one of Brown’s most prolific periods, about 250

11.

12.

13.

14.

copyrights were issued, none of which faces possible termination before
2024, with others as late as 2033, including;

o)

. Nearly 40 songs from 1968.

b. More than 50 songs from 1969, including “Ain’t it funky now,”
‘Mashed potato” and “Popcorn.”

c. “Funky Drummer,” 1970, one of the world’s most sampled records;
“(Get up) | feel like being a sex machine”; and about 25 other songs.

d. “Hot pants”, “Soul power” and others from 1971.

e. More than 35 copyrights from 1972, including “Get on the Good Foot
(with new matter)” and other sound recordings for which copyrights
became available that year. [ Polydor, Inc. and/or UMG Recordings,
Inc. are listed on some post-1971 copyrights]

In the 1990s Brown and his company JBE, Inc,. reached important
agreements with Warner/Chappell, Warner-Tamberlane Publishing Corp.
and other publishers.

Documents related to Brown's 1999 $26 million loan from TIAA,
secured by a pledge of his major royalties, prohibit assignments
until the loan is paid in full — 5 or more years after Brown’s death.

Brown settled a 2002 suit over copyrights with daughters Deanna and
Yamma.

Brown did not file a termination notice for 2016 for the famous 1956
song, “Please, please, please,” which he co-authored, although the
window for filing a termination notice was open in 2006. Nor did he do
so for certain post-1977 copyrights. [This indicates an understanding that
the TIAA Debt (at least) prevents the current exercise of termination
rights.]
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A host of additional impediments existed to prevent any heirs from substantially
damaging the “I Feel Good” Foundation’s royalty interests. These efforts included
motions to dismiss all claims of Brown’s companion as invalid, a waiver signed by one
of Brown'’s Heirs for the TIAA Debt, and others.

In order to protect the “I Feel Good” Foundation’s copyrights, the estate first had
to root out non-heirs and those who had waived any claim to Brown’s assets. Then
negotiation with heirs could begin.

The Estate’s Heirs Protocol

In August 2008 Brown’s fiduciaries were nearing the completion of a proper
heirs-at-death determination begun just after Brown’s death. When concluded, it would
have provided the “I Feel Good” Foundation with both a sword and a shield to protect its
copyrights for decades.™

Knowing the importance of this heirs determination, shortly after Brown’s death
estate attorneys established a brilliant and widely-publicized self-identification protocol
to find Brown’s claimed heirs. Anyone claiming to be a child of Brown was invited to
step forward; pay $300 for controlled, official DNA testing; and find out the biological
truth.

Brown'’s well-publicized vasectomy about 20 years earlier meant that most
requests for DNA testing were made by consenting adults who understood and
submitted to the media frenzy surrounding the process.'

The significance of the heirs procedure was bolstered by the increased
acceptance of the accuracy of properly controlled DNA testing.

By August 2008, the DNA protocol resulted in the rejection of a number of
claimants and the identification of three biological children of Brown: Jeanette Mitchell
(1), LaRhonda Pettit (2) and Cinnamon Mernickle (3).

* Brown acknowledged as his “heirs” four of the five children born of his three
marriages, Terry, Larry, Deanna and Yamma. He excluded daughter Lisa, acknowledged in his
divorce from first wife Velma Warren. [Will. Trust. Div. Decree.Agreement]. He also
acknowledged two children not born of his marriages. In Terrorem forfeiture clauses threatened
termination of the grandchildren’s education benefits and the personal effects he gave to the six.
A prenuptial agreement, executed by Brown’s (married) companion, waived all of her rights
under state and federal law. After discovering that companion was married when she married
Brown, he brought an action to void the marriage. It was settled with her agreement and a court
order by which she waived any claim to be Brown’s common law spouse.

"> Only one minor claimed to be a child of Brown. Through a GAL he refused official
testing. "
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Brown'’s fiduciaries rewarded each proven biological child with a public
announcement and acknowledgment of her status as an heir. [Like all of Brown’s other
heirs, they were excluded from the 2000 Trust and Brown’s musical empire.]

Brown'’s other possible but challenged heirs, none 'of whom had been DNA
tested, included:

a. 5 presumed children: Terry (4) Lisa (5), Larry (6), Deanna (7) and Yamma (8).

Teddy is deceased. (9);'
b. A minor ordered to take official DNA testing, but who had refused (10);

c. Anincarcerated adult whom Brown supported under court order during
minority (11);

d. Brown’s companion who:
' 1. Waived all state and federal rights in a 2001 pre-nuptial agreement;
2 Then had a marriage ceremony with Brown although she was already
married;
3. Separated from Brown in 2003 when he dlscovered she was married;
4. Obtained an annulment of her previous marriage in March 2004;
5. Thereafter settled Brown'’s suit to void his marriage by Court order,
finding they were living together and attaching her agreement
never to claim to be Brown’s common law spouse (12);

e. Two other claimed-but-not-presumed children (13), and (14);
f. A claimed grandchild, claimed child of deceaéed son (9).

Considering other turmoil surrounding Brown’s assets '’ and the long-term
importance of a correct determination of heirs-at-death, the heirs protocol had
progressed at lightning speed. It was close to providing a court-sanctioned heirs-at-
death baseline which the “I Feel Good” Trust could use and modify in order to help
protect the foundation for the duration of the copyrights.

' On August 10, 2008 Brown'’s grandsons, beneficiaries of the 2000 Trust, or
others, were seeklng DNA testing of some or all of these, as well as of the minor
claimant.

' Brown’s original fiduciaries all resigned in 2007 under a substantial cloud after more
than $12 million secretly misappropriated since 1999 was discovered. One is now deceased.
David Cannon was indicted for felony breach of trust for all years 1999 - 2006 and for uttering a
forged compensation agreement in 2008. To date he had not been tried. In 2010 Dallas, Brown’s
longtime attorney, filed bankruptcy. Schedules related to Dallas’ filing show that his largest
asset is a $6 million claim he asserts against Brown’s Estate and the 2000 Trust.
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That changed on August 10, 2008.

“No. no, no.no (don't leave me this way)"*®

On August 10, 2008 the AG’s staff and some of the claimed heirs'® met privately
and reached the following private agreement:

1. Some of Brown’s claimed heirs, including Brown’s companion and excluding
Brown’s proven heirs, were declared to be Brown'’s heirs “for all
purposes.”

2. The AG proposed to give more than half of Brown’s assets to these persons,
all of whom had been specifically disinherited by Brown from his copyrights.

3. The AG agreed to prevent DNA testing of the piarties to his agreement.

4. The AG agreed to replace Brown'’s fiduciaries with ones of their mutual
choosing.

5. The AG and parties all agreed not to say anything bad about each other
or the Agreement they had reached.

After signing the August 10 Agreement, with no apparent knowledge of the
devastation he was causing the “| Feel Good” Trust's copyrights, the AG moved on to
other matters and left the rest of the destruction of the “| Feel Good” Foundation to his
staff and the appointee/fiduciary the AG selected.?

Within months, an AG staffer promised Brown’s son an exclusive right to buy the
James Brown assets — including his 850+ copyrights. [Ltrs. dtd. 2/39/09 and 2/30/09.]

Certain that Brown'’s fiduciaries could not supportfthe August 10 deal, the AG’s

'* “No, no, no, no (don’t leave me this way)” was published in 1964. The earliest
possible year it might be subject to termination is 2020.

' The AG did not notify any of Brown’s fiduciaries or the three known biological heirs of
James Brown of the meeting until after he had signed the August 10, 2008 agreement. [Exhibit
B]

20 According to the AG’s senior assistant, beginning in the fall of 2007 six attorneys and
six staff members worked on James Brown matters, but none undertook to inquire about or
understand Brown’s copyrights, even though the copyrights were generally known to make up
about half the value of Brown’s music empire. Beginning August 10, 2008, the AG relied on
advice of counsel for the companion and other “settling parties” whose interest in Brown’s
copyrights was directly adverse to that of the “I Feel Good” Foundation, but who advised that
they now “spoke as one” with the AG.
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staff sought and obtained an “independent” person to evaluate the secret agreement for
the Court.

On January 30, 2009, three weeks after his appointment--with no knowledge of
the Federal Copyright Act, Brown’s estate plan, or the tax impact of the AG’s deal--
the AG’s appointee recommended it to the court.

Amazingly, appointee had not reviewed a single copyright or contract --
considering it beyond the scope of his assignment.

After the recommendation, the AG announced that he had selected appointee —
already trustee for Brown’s companion and the disinherited settling relatives — to be the
fiduciary for Brown’s estate plan, including the “| Feel Good” Foundation.

On the strength of appointee’s recommendation an overworked circuit court
judge approved the AG'’s deal.

A last glimmer of hope existed for the copyrights given to the “| Feel Good”
Foundation — the circuit court did not specifically determine that the parties to the
AG's deal were Brown’s heirs.

The AG's appointee would try to fix that.

“Everybody’s doing the hustle and dead on the double bump”?'

At first the AG appears to have been oblivious to the destruction his August 10
Agreement would cause Brown’s copyrights and the “I Feel Good” Foundation. On the
other hand, Brown’s disinherited claimed heirs and companion knew exactly how
important their newly-invented status as Brown'’s sole heirs was. It was this status—a gift
not from Brown but from the AG--that would enable them to execute their plan for the
destruction of the “| Feel Good” Foundation.

The monster that the AG had inadvertently created was raising its head. And his
appointee knew which side to take.

By early 2009 AG’s appointee--now trustee for the disinherited claimants--
approved language added to the AG’s deal after August 10 asserting that the
termination rights of the newly-but-incorrectly determlned ‘heirs”-at-death was of
enormous value.

These “heirs” asserted that the termination rights belonging to them — not all’
properly-determined heirs over the duration of the copyrights — were likely worth as
much or more than Brown'’s publicity rights, 850+ copyrights and other assets. This

2! This copyright to “Everybody’s doing the hustle and dead on the double bump” was
issued in 1975 and renewed in 2003.
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sleight of hand became their justification for the AG’s giving them about 65% of the “|
Feel Good” Foundation plus the right to buy it all.

In March 2009 Brown’s fiduciaries used a compromise procedure to try to
salvage Brown'’s copyrights for the “I Feel Good” Foundation by continuing with a
correct heirs-at death determination.?? The AG’s appointee, now committed to his role
as trustee for Brown’s companion, purchaser/son and some of the disinherited family
rather than for the “| Feel Good” Foundation, declined.

And the AG never complained.

“Almost nothing”®

When it seemed things could not get worse for the “| Feel Good” Foundation,
they did.

Soon after son obtained a right to buy all of Brown'’s assets and the appointee
became his trustee, they began to question the $100-million value of Brown’s assets.
This was surprising, since in 2008 son himself was involved in two separate letters of
intent to purchase the same James Brown assets he was now devaluing for $90-$102
million.

The scheme to dismantle the Foundation proceeded, full steam ahead.

In August 2010, appointee announced he had secured an appraisal which would
show that Brown's assets at death were worth less than $12 million.

A sale to son at $12 million would drive the final nail into the “| Feel Good”
Foundation’s coffin — reducing it from $80 million to $2 million or less.?

2 In an “offer of compromise” not normally published — but filed in James Brown Case
No. 2008-CP-02-1647 — Brown'’s fiduciaries agreed for the Estate and 2000 Trust to
acknowledge 4 of Brown’s presumed children, proven children Cinnamon, LaRhonda, and
Jeanette, and 3 others as Brown’s heirs. Brown’s companion, consistent with known facts, was
rejected as an heir, but offered a payment to resolve her claim. With ten (10) children
acknowledged as a non-exclusive group of Brown’s heirs-at-death, Brown’s estate and the “I
Feel Good” Foundation would have been free to continue the heirs-at-death proceeding as to all
others. In the future the “I Feel Good” foundation would have been free to “split heirs” as
appropriate to a particular copyright.

2 The copyright to James Brown’s “Almost nothing” was issued in 1979. It will not
be subject to possible termination before 2014.

* Son/prospective purchaser Terry, poised to buy James Brown’s assets for as little as
$12 million, was part of two 2008 letters of intent by TIBL, LLC to purchase Brown’s assets for
$90 - $102 million. [Brown’s original PR/Trustees sought about $5 million each from the
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James Brown would have been rolling over in his. Between 2003 and 2006 he
had earned about $9 million each year.?®

Think (about it)%®

James Brown left two legacies — a musical legacy and a charitable legacy.
Whoever benefits from it, Brown’s musical legacy will live on. Brown’s charitable legacy,
the “l Feel Good” Foundation, cannot be recovered once it is lost. The dismantling of
that legacy by the AG, his appointee and Brown'’s disinherited claimed relatives could
have easily been avoided.

Unfortunately, it was not.

But it should serve as cautionary tale to other “needy and deserving” foundations
holding valuable copyrights. It should also raise an alarm for all philanthropists and their
estate planning advisors in states where the government, through activist attorneys
general, is moving to take over the private property and operation of the private
charitable foundations these private individuals.

proposal, as well as options or a “kickback” from the purchaser. [Hg. 11/20/07,Case 122]. In
early 2007 Terry’s son and some family members issued a prospectus in early 2007 to raise $200
million for the purchase of the James Brown assets.

% In 2009 AG and appointee, at the behest of purchasér/son, rejected a 2-year publicity
rights contract with GreenLight . Among other deceased celebrities, GreenLight has successfully
exploited the publicity rights of Steve McQueen and Einstein.” According to a May 2011 New
York times Article, Einstein, whose publicity rights are claimed by Yeshiva University in Israel,
earned more than $60 million in 2010.

%6 The copyright to “Think (about it)” was issued in 1973.
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COMPILATION
Registered Copyrights of James Brown
1956 - 60 and 1978 - 81 °

Date of Publication/ Description of Works ' Earliest Poésible
Copyright , Termination
1956 About a dozen works, including “Please, please, please” 2012
1957 About six songs, including “Fine old foxy self’ 2013
1978 About 30 songs : 2013
- 1958 About 12 songs, including “Try me” 2014
1979 About 15 songs, including “Mother popcorn” 2014
1959 About 5 songs, including “Good good lovin’ © 2015
1980 About 35 songs, including “Get up offa that thing” 2015
1960 About 8 songs, including “And | do what | want” 2016
1981 About 16 songs, including “God has Smiled on me’ 2016
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