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STATEMENT OF ISSUES ON APPEAL
t .

1. Did the Circuit Court err in holdingE- that Moats Construction, LLC did not
have a valid mechanic’s lien under S.C. Code Annotated §29-5-10?

2. ;Did the Circuit Court err in holdiné that a S.C. Code Annotated §29-5-20
notice of furnishing was required for a valid mechanic’s li€n?

|
l

3. D1d the Circuit Court err in holdlng that Moats Construction, LLC did not
have a valid mechanic’s lien under S. C Code Annotated §29-5-20?

4. .Did the Circuit Court err in calculatmg the remaining amount owed by Bobby
Sanders under his contract with Premier?

t

5. D1d the Circuit Court err in holdmg that Bobby Sanders was not unjustly
enriched?

STATEMENT OF THE CASE

;Appellant Moats Construction, LLC (hereinafter referred to as “Moats

Construction”) brought suit to foreclose it§ mechanic’s lien and also for breach of

t
t

contract and quantum meruit against Reslz)ondent Bobby D. Sanders (hereinafter
referrejd to as “Sanders”) arising out of thef’ construction of a driveway at Sanders’
Residénce (hereinafter referred to as “Sadders’ Residence”). Moats Construction
‘ ;
complgeted the construction of the drivewayi.on March 28, 2008, but was never paid.
Moats:; Construction’s mechanic’s lien was Fﬁled and served on Sanders on May 27,
2008.'; On September 29, 2008, Moats Construction filed suit to foreclose its
mechainic’s lien.
The matter was tried before the Hoﬁorable Alexander S. Macaulay on March
15, 2012. The Order of Judgment was jentered on March 28, 2013 (hereinafter
referréd to as the “March 28, 2013 Order’;’). In the March 28, 2013 Order, Judge

Macaulay held that Moats Construction \$vas a subcontractor and did not have a

b



separate contract with Sanders; that Moats ;Construction’s mechanic’s lien did not
satisfy the statutory requirements of S.C. CcE>de Ann. § 29-5-20(B); that the amount
due by Sanders on the contract price for thei"residence was effectively zero; and that
because Sanders had suffered damages as a jyresult of the general contractor’s breach
of contract, Moats Construction’s cause of faction for quantum meruit failed. The
circuit :court also awarded Sanders -costs and attorneys’ fees pursuant to S.C. Code
Ann. § 29 5-20(C).

‘On April 23, 2013, Moats Construc?ion filed Plaintiff’s Motion to Alter or
Amend; and for New Trial pursuant to SCR¢P Rule 59(a) and (¢). The Court heard
Moats fConstruction’s motion on May 23, 20}13. On August 12, 2013, the Court filed
its order denying Moats Construction’s metion. On September 19, 2013, Moats
Constr:uction served the Notice of Appeal on iSanders.

i

STATEMENT OF FACTS

;On July 14, 2007, Sanders, and his wife, contracted with Premier Southern
Homes LLC (hereinafter referred to as “Premler”) through its owner, Henry Beal
(heremafter referred to as “Beal”), for the constructlon of Sanders’ Residence, located
at 311 jSunny Lane in Anderson, South Caro}lna. (Trial Tr. 10, Mar. 15, 2012.) (The
contraet between Sanders and Premier is ilereinaﬂer referred_ to as the “Premier
Contra:ct”). Pursuant to the Premier Coptract, Sanders agreed to pay Premier
$236,5:44.00 for the construction of Sanders’;1 Residence. (Trial Tr. 48.) The Premier
Contra;'ct provided for the scope of cenétmction, the time for completion of

construction, the rights and obligations of ithe parties under the Contract, and the

parties’ remedies in the event of a breach of t\;he Premier Contract.



Sometime in March of 2008, Moat§ Construction was asked to provide an
estimate for the construction of a driveway. (fTrial Tr. 62.) Russell Moats (hereinafter
referred to as “Moats™), owner of Moats fConstruction, Beal, and Sanders met at
Smderg’ Residence to discuss the layodt angiicost of the driveway. (Trial Tr. 62-63,
66.) During the conversation, Moats provic{ed an estimate for the work, which was
acceptéd by Sanders. (Trial Tr. 66.) ":!l"hereafter, Moats Construction began
construction of the driveway according to thé specifications and instructions provided
by San,:ders. (Trial Tr. 17, 67-68.)

iSometime after beginning constfuCtipn of the driveway, Moats testified that
he had a conversation with Sanders regarciing payment, wherein Sanders assured
Moats .'that there was ample money remaininé in the escrow account and that Sanders
would:make sure Moats was paid for the work performed by Moats Construction.
(Trial Tr. 72.) i

jAfter completing construction of thei concrete driveway, Moafs Construction
attempited to invoice Sanders directly for pay;fnent. (Trial Tr. 88.) Moats Construction
sent an invoice for $5,921.63 to 103 McLaiil Lake Drive, Anderson, South Carolina
29625. (Trial Tr. 70.) Unbeknownst to Moa;ts, Sanders was not presently residing at
that adidress and the invoice was never recei\éed. (Trial Tr. 18.)

.:According to Sanders, the last date tlilat Premier was at the residence was the
day aﬁer the driveway was completed, but Sanders testified that he did not become
concerned by or become aware of any problems with Premier until Sanders’ received

notice: of Elite Mechanical’s mechanic’s lien. (Trial Tr. 44-46.) According to

‘ j
Sanders, he received notice of Elite Mechanical’s lien a week or two after it was filed



on March 28, 2008. (Trial Tr. 44.) After:receiving notice of Elite Mechanical’s
mechanic’s lien, Sanders confronted Beal regérding Elite Mechanical’s lien. (Trial Tr.
45.) Sanders testified that that was the last tilfﬁe he spoke with Beal. (Trial Tr. 46.)
TOn May 15, 2008, the Certificate of bccupancy wés issued for the residence.
(Trial Tr 24.) Shortly thereafter, on May%i 27, 2008, Moats Construction filed a
mecharglic’s lien on the property. (Trial Tf. 26:.) At the time Moats Construction filed
its meéhanic’s lien, $23,654.40 remained frc;m the original construction loan. (Trial
Tr. 19.)i Sanders testified that he was aware éf Moats Construction’s mechanic’s lien

;
as of Jjune 8, 2008. (Trial Tr. 49.) At thé?lt time, $20,696.38 remained from the

Il

original construction loan. (Trial Tr. 49.) Rather than applying the remaining loan
: i

proceeds in whole to pay Moats Constructipn’s mechanic’s lien, Sanders used the
! |

money to make warranty repairs, pay unsecure creditors and legal expenses, and pay

)

himself for liquidated damages for Premier’sjalleged breach of the Premier Contract.
(Trial Ex., Def.’s Ex. 3.) Sanders acknow;ledged that he was aware that several
subconéractors including Moats Constructioh had not been paid. (Trial Tr. 49.)
During;discovery, Sanders produced a spre;adsheet of the mechanic’s liens which
encumb%ered Sanders’ Residence. (Trial E)g(., Def’s Ex. 4.) According to the
document, several of the liens were not servea. Id. At the time of trial, all of the liens

except for Moats Construction’s liens had been resolved.

ARGUMENT

I. ©  The circuit court erred in failing'to hold that Moats Construction had
a valid lien under §29-5-10

In the March 28, 2013 Order, the circuit court found that Moats Construction

did not have a valid §29-5-20(A) mechanic’s lien as it failed to properly file and serve

7



a notice of furnishing as enumerated in S.C. Code Ann. §29-5-20(B). However, the

circuit court failed to consider whether Moéts Construction had a valid mechanic’s

lien under S.C. Code Ann § 29-5-10. Becaﬁse it misapplied the law and reviewed
Moats Construction’s claim solely under §29:5-20, the circuit court erred in failing to

find thét Moats Construction had a valid mechanic’s lien under S.C. Code Ann §29-5-
10 and also that it perfected its lien. |
I !
S.C. Code Ann. §29-5-10 gives a ~mechanic's lien to a person who by

'

agreement or with the consent of the owner performs labor upon or furnishes

materieils in the erection of a structure. Stoudenmire Heating & Air Conditioning Co.,

Inc. v. Craig Bldg. P'ship, 308 S.C. 298, 301, 417 S.E.2d 634, 636 (Ct. App. 1992)

(citing Ringer v. Graham, 286 S.C. 14, 331 Sé.E.2d 373 (Ct.App.1985)).

In the March 28, 2013 Order, the cifcuit court held that Sanders and Moats

)

Construction did not enter into an enforceaible contract, however, the circuit court
failed to consider whether Sanders consented to the work performed by Moats
Constnjlction.‘ That in itself ma}ll be sufficient to establish lien rights under S.C. Code
| Ann §£29-5-10. As noted above, S.C. Code Ann. § 29-5-10 gives a lien to a person
who With consent of the owner performs laber or furnishes materials. Consent implies
a righté and power to exercise a choice, to {consent or object thereto. See Rice &

|

Santos, Inc. v. Jones, 279 S.C. 201, 203,5’ 305, S.E.2d 74, 75 (1983) (citations

|3

omitted).

b . : i : :

‘It 1s not disputed that prior to Moats Construction performing any work at the
project, Moats, Sanders, and Beal met at the residence to discuss the layout of the

driveWay. Sanders directed the work toibe performed by Moats Construction.
‘ I



Sanders testified that he wanted to change the layout of the driveway set by the prior
contractor and wanted to ensure that it wouldj be done correctly. During this meeting
Moats provided an estimate for the work, whi;:h-was agreed to by Sanders. If Sanders
had not agreed with Moats’ recommendationfs regarding construction or layout or the
cost of ‘the estimate, Sanders could have presumably asked for other bids from other
contrac;nors. As Sanders consented to the \&ork performed by Moats Construction,
Moats (fionstruction had a valid and enforceai)le lien under S.C. Code 29-5-10 on the
pr(_)perty on March 28, 2008, once it constructéd the driveway.

S.C. Code Ann. § 29-5-90 requires the; service and ﬁlinglof a certificate of lien
within 90 days of the last date that work wag performed. See Preferred Sav. & Loan

1

Ass'n, fnc. v. Royal Garden Resort, Inc., 301: S.C. 1, 4, 389 S.E.2d 853, 854 (1990). -

Section 29-5-90 provides for the dissolution of a lien unless within 90 days after the
' |

lienor érovided labor or materials for the bﬁildiné or structure, the lienor files and
serves a sworn statement of the just and true e:lccount due to the leinor, with all credits
given, tiogether with a description of the prof?:erty intended to be covered by the lien,
and theiname of the owner of the property. ﬁ id.

It is undisputed in this case that Moéts Construction properly complied with

t

S.C. C?de Ann. §29-5-90. On May 27, 2908, 61 days after Moats Construction
comple;ed the construction of Sanders’ drive\izvay, Moats Construction’s Certificate of
Claim gf Mechanic’s Lien and Statement of Accounts (the “Certificate™) was filed
with thc}e Anderson County Register of Deeds Office and served on Sanders. Exhibit

A of the Certificate is a sworn statement of account signed by Moats, which provided

that Moats Construction was owed $5,921.63, which was a just and true account of



the amount due to Moats Construction for lébor, services, and materials provided by
it for improvement of Sanders’ Residence and that no payment on the account had

been made and therefore no credits were givén. Exhibit B of the Certificate provided

\
1

a legalf description of the property on Wthfh Sanders’ Residence was constructed.
Finally; the Certificate correctly provided th;t the property described in Exhibit B is
owned;in fee simple by Bobby D. Sanders, Jr:. and Staci Sanders.

jLastly, Moats Construction commenc?(éd suit to foreclosure its S.C. Code Ann,
§29-5-le lien within six months of March %8, 2008, as required by S.C. Code Ann.
§29-5-:120. Section 29-5-120 requires that tihe lienor file suit to foreclosure its lien

within;six months after the lienor ceases to furnish labor or materials. Preferred

Savings and Loan, 301 S.C. 1, 4,389 S.E.2d 51853, 854 (1990). Moats filed the lawsuit
to fore:close its mechanic’s lien on Septemb:er 9, 2008, within six months of March
28, 2068, the last date it performed service. ;Therefore, Moats Construction complied
with requirements of S.C. Code Ann. §29-5-§0.

,As Moats Construction had a valid anfd enforceable lien under S.C. Code Ann.
§29-5-10 and properly provided notice and ];Lﬁled suit on its mechanic’s lien, Moats
was not required to provide notice of the I;ien pursuant S.C. Code Ann. §29-5-40.

Section 29-5-40 applies only to a lien arisiné out of S.C. Code Ann. §29-5-20, where

the claimant contracts with someone other fhan the owner and does not have a lien

under j§29-5-10. See S.C. Code Ann. §29-5-40; Stoudenmire Heating & Air

Conditioning Co.. Inc. v. Craig Bldg. P'ship, 308 S.C. 298, 417 S.E.2d 634 (Ct. App.

1992).! A lien arising out of S.C. Code Ann §29-5-10 is not affected by the amount

!
of the contract between the owner and the general contractor. Stoudenmire Heating

10



& Air Conditioning Co.. Inc. v. Craig Bldg{.‘ P'ship, 308 S.C. 298, 301, 417 S.E.2d

634, 636 (Ct. App. 1992) (citing Ringer v. draham, 286 S.C. 14, 331 S.E.2d 373 (Ct.
App. 1985)). In Stoudenmire, the appellate court affirmed the trial court’s holding
that Stoudenmire had a lien under S.C. Cocie Ann.  §29-5-10 and §29-5-20(A). Id.

Regarding the amount owed under S.C. Cdde Ann. §29-5-10, the appellate court

affirmed the trial court’s award of the amount to Stoudenmire without regard to the
‘ )

}

amount remaining owed to the general contractor. Id. The circuit court failed to

consider whether Moats Construction held alien under S.C. Code Ann. § 29-5-10, as

it constructed the driveway with Sanders’ consent and as such its order should be
!

reversed.

. f

II.. The circuit court erred in holding that Moats Construction was not
. entitled to recover under a mechanic’s lien because it failed to file and
I follow the requirements of a notlce of furnishing as provided by §29-

5-20(B)

In its March 28, 2013 Order, the 01rcu1t court held that “Moats was not

entltled to recover under a mechanic’s lien for his failure to file and serve a proper
notice nf furnishing.” In reaching this conclusion, the circuit court compared Moats
Constrnction’s Certificate of Claim of Mecnanic’s Lien and Statement of Accounts
.
agamst the requirements for a notice of fumlshlng prov1ded by S.C. Code Ann. §29-
5- 20(B) Specifically, the circuit court held that the lien notice did not state with
whom !Moats Construction contracted, did npt sufficiently describe the materials and
suppliés provided, or the date the first ser\%ices were rendered as required by S.C.

Code Ann §29-5-20(B). (March 28, 2013 Order, 8). Regardless of whether Moats

Construction had a lien under S.C. Code Ann. §29-5-10 or S.C. Code Ann. §29-5-

11



20(A),! Moats was not required to file a notice of furnishing as provided under S.C.
Code Ann. §29-5-20(B). As discussed beloEW, Moats Construction was required to
provide notice to Sanders under §29-5-40, W:hiCh only requires written notification to
the owner of the furnishing labor or material %nd the amount or value thereof.

; i

In South Carolina, construction liens ?re governed by S.C. Code Ann. §29-5-

10, et seq. The remedy of a mechanic’s lien is derogation of the common law, and

the statute is to be strictly construed. Butler Contracting, Inc. v. Court St., LLC, 369

S.C. 121, 129, 631 S.E.2d 252, 256 (2006).

In order to perfect and enforce a mechamc s lien, the person
asserting the lien (1) must serve upon the owner or person in
possession and file with the register of deeds or clerk of court
a notice or certificate of lien coritaining the lien amount, a
. description of the real property, and other required
. information “within ninety days after he ceases to labor on or
. furnish labor or materials for such building or structure”; (2)
. must commence a lawsuit seekmg to enforce the lien within
six months after ceasing to provide labor or materials for
such real property; and (3) must ﬁle a notice of the pending
action (lis pendens) within six | months after ceasing to

' provide labor or materials for such‘[real property.

[:

Id. |

As explained below, compliance with Section §29-5-20(B) is not required to

recover under a mechanic’s lien, but rather S],.C. Code Ann. §29-5-20(B) serves as a
}

| ]
protection for a general contractor against remote claimants. It also provides a
' |

i
!

method by which a remote claimant can circumvent that protection by providing the

general "contractor with notice of its work and information regarding the offending

party. S.C. Code Ann. §29-5-20(B) provides:

' As noted by the court in T.W. Morton Builders, Inc. v! von Buedigen, South Carolina’s Mechanic’s
Lien Statute recognizes two types of liens. 316 S.C. 388, 400, 450 S.E.2d 87, 94 (Ct. App. 1994)
Section 29-5-10 affords a lien to a mechanic or suppher who deals directly to the owner. 1d. Section
29-5-20 affords a lien to a mechanic or subcontractor who deals with a general contractor or some
person other than the owner or his agent. Id.

12



In no event shall the aggregate amount of any liens filed by a
sub-subcontractor or supplier exceed the amount due by the
contractor to the subcontractor to whom the sub-subcontractor
or supplier has supplied labor, matenal or services unless the
sub-subcontractor or supplier-has provided notice of furnishing
labor or materials by certified or registered mail to the
contractor. Such notice of fumrshmg labor or materials shall
include: f'

(1) the name of the sub- subcontractor or supplier who claims
payment;

(2) the name of the person with whom the claimant contracted
or by whom he was employed;

(3) a description of the labor, services, or materials furnished
and the contract price or value thereof. Materials specially
fabricated by a person other than the one giving notice and the
contract price or value thereof shall be separately stated in the
notice;

(4) a description of the pI‘OjeCt where labor, services, or
materials were used sufficient for identification;

(5) the date when the first and the last item of labor or service
or materials was actually furmshed or scheduled to be
furnished; and

(6) the amount claimed to be due,‘ if any.

After receiving such notice, no payment by the contractor to
the subcontractor will lessen the amount recoverable by the
person so giving notice. However in no event shall the total
aggregate amount of liens on the improvement exceed the
amount due by the owner.

?
i

‘A plain reading of the statute enumerates why S.C. Code Ann. §29-5-20(B)
does n:ot apply to the facts of this case. First, the notice of furnishing or materials
prov1ded in S.C. Code Ann. §29-5-20(B) applles to sub- subcontractors or suppliers
who have provided labor or materials with someone other than the general contractor
or the fowner. There is no evidence in the record of Moats Construction contracting
with anyone other than Sanders or Premier. Therefore, Moats is not a remote

claimant.

13



Further, the notice of furnishing in S.C. Code Ann. §29-5-20(B) is intended to
control the relationship.of a remote claimani and the general contractor. S.C. Code

1
i

Ann. §29-5-20(B) provides protection to' a general contractor against remote

J

! . ' [ .
subcontractors or suppliers where the general contractor has paid its subcontractors in

t

full. Subsection B affords the general contfactor a payment defense against remote
!
claimants where the general contractor mjay be unaware of the subcontractor’s
subconfractors or suppliers and therefore sho‘:uld not be responsible for ensuring their
paymeflt. However, a remote claimant can thwart that protection by sending the
general contractor a notice of fumishing as provided in S.C. Code Ann. §29-5-20(B)
by cert;iﬁed or registered mail. If the remo;te claimant provides a S.C. Code Ann.
§29-5-20(B) notice of furnishing to the géneral contractor, “no payment by the
contracitor to the subcontractor will lessen tﬂe amount recoverable by the person so
giving notice.” S.C. Code Ann. §29-5-20(113)(1)-(5) requires a remote claimant to
provide the general contractor with informatifon regarding the person with whom the
remotefclaimant contracted, the labor or s;ervices provided, a description of the
project, and the first and last date that mate;rials were furnished. This provides the
generall contractor with the information necessary to determine which subcontrac_tor
has not; paid the remote claimant, what matérials or services were provided, and on
_ |
which project those services were provided.lﬁ Once received, the general contractor
uses this information to ensure that it does noé pay the offending subcontractor, as “no
paymeﬁt by the [general] contractor to the [non-paying] subcontractor will lessen the

amount recoverable by the [remote claimant].” S.C. Code Ann §29-5-20. Therefore,

S.C. Code Ann. §29-5-20(B) is intended to limit a general contractor’s liability once

14



he has paid his subcontractors in full, but élso provides remote claimants with the
i
ability to ensure receipt of payment by complying with S.C. Code Ann. §29-5-20(B).
As discussed below, where a laborer: or supplier performed labor or supplied

materials with the consent of the owner, the!laborer or supplier has a lien under S.C.
|

Code Ann. §29-5-10 and is not requiredi to provide any notice to the general
contraétor, but must serve and file its noticie of lien in accordance with S.C. Code
Ann. §f29-5-90. Alternatively, where a laboirer or supplier contracts with the general
contraétor, the laborer or suﬁplier has a lienf' under S.C. Code Ann. §29-5-20(A) and
must p‘irovide notice to the owner in acco'r'dalice S.C. Code Ann. §29-5-407 for the lien

to attach and also serve and file its notice oﬁ lien in accordance with S.C. Code Ann.

i
]

§29-5-f90. Here the circuit court imposed requirements that the lien notice state the

b . ! o

person with whom Moats Construction contracted, a description of the labor and
: |

services provided, and the initial date Moats Construction began its work, and

|

therefore, the circuit court imposed requirerilents on Moats Construction that do not

f fr
exist in the lien law. As the circuit court erred in applying the notice of furnishing
requiréments of S.C. Code Ann. §29-5-20tB), this Court must reverse the circuit
‘ )
court’s decision.

III. The circuit court erred in holdmg that Moats Constructlon did not
! have a valid lien under §29-5- 201A[

l

" As discussed above, the circuit court;r erred in holding that Moats Construction

was required to provide a notice of furnishing under S.C. Code Ann. §29-5-20(B). If

? Whenever work is done or material is furnished for the improvement of real estate upon the
employment of a contractor or some other person than the owner and such laborer, mechanic,
contractor or materialman shall in writing notify the owner of the furnishing of such labor or material
and the'amount or value thereof, the lien given by § 29 5-20 shall attach upon the real estate improved
as against the true owner for the amount of the work done or material furnished. But in no event shall
the aggregate amount of liens set up hereby exceed the amount due by the owner on the contract price
of the improvement made. S.C. Code Ann. § 29-5-40

15
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|
+

this Court finds that Moats Construction did not direct contact with Sanders and thus

did not have a lien against Sanders’ property under S.C. Code Ann. §29-5-10, then, in

i
}

the alternative Moats Construction had a meéhanic’s lien under S.C. Code Ann. §29-
5-20(A). &
S.C. Code Ann. § 29-5-20(A) affordls a lien to a mechanic or subcontractor
' »

| '

who deals with a general contractor or some person other than the owner or his agent.
. !

T.W. Morton Builders, Inc. v. von Buedigen;; 316 S.C. 388, 400, 450 S.E.2d 87, 94
(Ct. Af)p. 1994).  Section 29-5-20(A) proivides that “[e]very laborer, mechanic,
subcontfractor, or person furnishing material gor the improvement of real estate when
the improvement has been authorized by the éwner has a lien thereon... subject to the
value oti" the labor or material so furnished.” (

| . .
The parties do not dispute that by constructing the driveway at Sanders’
i |
» @
Residerice, Moats Construction furnished labor and materials for the improvement of

the Sanjders’ Residence. Nor do the partie:s dispute that Sanders authorized the

}

construction of the driveway or that Moats Construction completed the construction

of the idriveway to Sanders’ satisfaction. It is likewise undisputed that Moats
L

Construction was not paid for the labor or materials. As Moats Construction provided
' ‘ ]

labor and material for the improvement oif Sanders’ Residence which Sanders
: \
authoriz;ed and was not paid for the work, Moats Construction had a lien on the
Sanders;’ property under S.C. Code Ann. §29-35-20(A).
Further, Moats Construction provided -iSanders notice of its lien as required by

S.C. Coide Ann. §29-5-40 on May 27, 2008. “If a person claiming [a] lien was

ernployéd by someone other than the ownyer, he must notify the owner of the
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furnishing of the labor or material for the liefn to attach.” Shelley Const. Co., Inc. v.

Sea Garden Homes, Inc., 287 S.C. 24, 26, 336 S.E.2d 488, 490 (Ct. App. 1985)

)

(citing South Carolina Code Ann. §29-5-40;" Lowndes Hill Realty Co. v. Greenville

Concrete Co. , 229 8.C. 619, 93 S.E.2d 855 (1956)) Itis 11kew1se not disputed that on
May 27 2008, Moats Construction served 1ts Certificate of Lien on Staci Sanders,
'Sander;s wife, which is within the time set fqnh in the mechanics lien law.

.Nor can it be disputed that the Certif;'lcate complied with the requirements of
S.C. Code Ann. §29-5-40. Section 29-5-40?: does not prescribe the form of the lien
notice,j but only requires that the owner receive notice in writing of the furnishing of

such ldbor or material and the amount or vaer thereof. See Stoudenmire Heating &

Air Conditioning Co., Inc. v. Craig Bldg. P':ship, 308 S.C. 298, 417 S.E.2d 634 (Ct.

L }
App. 1992). The Certificate states that Moats Construction provided labor, materials,

and supplies which were utilized as improvements to the property with the consent of

Sanders. Further, it provides that during the progress of the aforementioned work,
|

MoatsiConstruction incurred exbenses total{ing $5,921.63. As Moats Construction
complied with the provisions of §29-5-40, i\%s §29-5-20(A) lien attached on May 27,
2008. :

, Notwithstanding the existence of a v?alid lien, Sanders argued, and the circuit
court dgreed, that Sanders was entitled undeir §29-5-20(B) to offset the amount owed
to Moéts Construction for various damages émders claimed against the homebuilder
Beal. Sanders cannot offset the amount rerinaining under the Premier Contract with

payments made related to defects in workmanship or materials utilized as it could not

have recovered those amounts under the Pjr'emier Contract. The Premier Contract
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. . ! . . . »
provides that “[w]arranty of the construction.project against defects in workmanship

!

i

or materials utilized shall be handled betw;een the Owner and the Subcontractors
and/or Suppliers directly without involving thEe [Premier].” Therefore, pursuant to the
)

coﬁtr_alct, alleged defects in workmanship w?g:re to be handled by Sanders and the
subcontractors who performed the work direfctly. Rather than contacting any of the
subcontractors, Sanders paid additional contriactors out of the remaining $23,654.40
owed on the Primer Contract. Sanders’ payrrif;‘ents to perform warranty work were not
contemplated in, nor recoverable under the Premier Contract and therefore cannot be
offset.

IV.  The circuit court erred in applv&ng improper offsets and determining

that the remaining amount owed by Sanders on the Premier Contract
was Zero '

In its March 28, 2013 Ordgr, the ciifcuit court calculated that Sanders had
suffered damages in the amount of $46,61§é.84 as a result of Premier’s negligént
work, which exceeded the $23,654.40 that Saffnders dwed Premier on May 20, 2008.

Therefore, the remaining amount ow‘;ed by Sanders on the Premier Contract
was zero. The circuit court misapplied th§ law and erred in holding that Sanders
could offset the remaining amount on th¢ Premier Contract with expenses not
contemplated by S.C. Code Annotated §29-5i-40. This Court should remand to allow
the ciréuit court to correctly determine whzit offsets, if any, Sanders may properly
apply against the Premier Contract.

jThe liability of the owner to claimants holding liens pursuant to §29-5-20(B)

is limited to the balance due by him to the prime contractor at the time the owner

receives the notice from the subcontractor. Stoudenmire Heating & Air Conditioning
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Co., Iﬁc. v. Craig Bldg. P'ship, 308 S.C. 298, 302, 417 S.E.2d 634, 637 (Ct. App.
1992) (citations omitted). At trial, the circfuit court found that $23,654.40 remained
owed on the contract price on May 20, 2608. Sanders received notice of Moats
Construction’s lien on May 28, 2008. There; were no expenditures between May 20,
2008 and May 28, 2008. Therefore, the anglount remaining owed by Sanders under
the Premier Contract at the time it receivedé'notice of Moats Construction’s lien was
$23,654.40, which greatly exceeds the amoufnt of Moats’ lien.

Where the general contractor leavesithe job before it is finished, the amount

i

due under §29-5-40 is determined by the percentage of the contracted-for work

completed. Action Concrete Contractors, Inc v. Chappelear, 404 S.C. 312, 316, 745

S.E.Zci 77,79 (2013). An owner may asserti a payment defense, which means that he
has péid the general contractor the full éamount due under the contract before
receiving notice of the subcontractor’s lien. f Id. (citations omitted). However, it was
not argued and the court did not find that Pr?emier only performed a percentage of the
Premiier Contract. Nor has it been adjudicélted that Premier actually left the project
before‘i it was completed.

, Sanders cannot offset the amounts p;aid for repairs after it filed its pleadings.
On Nbvefnber 25, 2008, Sanders filed hi§ Answer, Cross-Claim, and Third-Party
Comp‘laint, in which Sanders stated thati “[Sanders had] paid Premier Southern
Homés, LLC in full for all labor and matetials supplied to the subject property, and

1
denied owing any additional money on this project.” (Answer, Cross-Cl., and Third-

Party Compl. of Sanders, 99, 14, 23.) In Taylor, Cotton & Ridley, Inc. v. Okatie

|

Hotel Group, LLC, the appellate court affirmed the trial court’s exclusion of damages
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discovered after the pleadings were filed. 3?2 S:C. 89, 98, 641 S.E.2d 459,7463 (Ct.
App. 2007). The trial court, in excluding ejvidence regarding property damage, held
that “after discovered negligence may not bef asserted by way of off-set because it has
not pled.” Id. Because the damage was not? discovered until after Owner’s pleading
was submitted, the pleading obviously did x;mt contain any reference to the damage.
Id. Aé of the filing of Sanders’ Answer or; November 25, 2008, Sanders had only
expended $12,156.30 of the initial $23,65;.4.40 which Sanders owed to Premier,
leaving $11,498.61 remaining under the orfginal contract. Further, included in the
spreadsheet of alleged damages introduced at trial were five estimates for work that
had not been completed. The estimates were; provided on March 17, 2010, nearly two
years aifter the Certificate of Occupancy was\issued for Sanders’ Residence. The trial
court i;nproperly reduced the amount owedsunder the contract by amounts paid and
estimates sought well after the filing of Sand%:rs’ responsive pleading.

The circuit court erred in allowing Sz‘anders to deduct amounts not related to

the completion or repair of Premier’s work, tincluding liquidated damages, legal fees,
; |

|

and fees for a late closing. “Where a generél contractor abandons a job before work

is complete and the lienholder does not give notice until after that juncture, the owner

is entitled to credit for damages, if any, incurred by the owner to finish the general

contraétor’s work.” Action Concrete Contractors, Inc. v. Chappelear, 404 S.C. 312,
319, 7;15 S.E.2d 77, 80 (2013) (citing Stoudenmire, 308 S.C. 298, 417 S.E.2d 634
(1992)) (emphasis added). Alternatively, where the general contractor abandons the

job prior to completion and the subcontractor does not give notice until after the

project is complete, and the original general contractor’s work was shoddily
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performed, the owner may be entitled to offset moneys spent to repair that work

. . , . |
against the lienholder’s recover. Action Concrete Contractors, Inc. v. Chappelear,
]

404 S.C. 312, 319, 745 S.E.2d 77, 80 (2013) (citing Wood v. Hardy, 235 S.C. 131,

110 S.E.2d 157 (1959)). The Supreme Coujrt in Action Concrete clearly limited the
damagés that could be used to offset ag;ainst a lienholder’s recovery to those
expended to repair the -work performed by tbe general contractor or to complete the
project. Id. k

In this case, the trial court erred in i)roviding Sanders’ credit for settlement
amounts and the cost of the payment bon:;d as they relate to the claims of non-
perfected lien holders as those payments :were not made to complete or repair
Premier’s work. At trial, Sanders introduced a spreadsheet of mechanic’s liens that
had been filed on the property (the “Liens%Spreadsheet”). The Liens Spreadsheet
provides the name of the lienor, the type of sj'ervice, dates of service, the date the lien
was ﬁlied, whether the lien was served, the ar?nount owed, the lien status, and whether
the lier; was bonded. The most recent date? on the Liens Spreadsheet is January 7,
2009. The spreadsheet also lists four liens which were not served. A mechanic’s lien
which arises under §29-5-20(A) that is not ﬁled with the register of deeds office and
served on the owner within 90 days of the laét date of work is dissolved under §29-5-

90. See Preferred Sav. & Loan Ass'n, Inc. v. Royal Garden Resort, Inc., 301 S.C. 1,

4,389 S.E.2d 853, 854 (1990). Therefore, these sums were improperly credited. The
trial cdurt also deducted amounts paid by Sanders for liquidated damages, delayed

closing costs, and attorneys’ fees. Because those amounts were not expending in
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finishing or repairing the work performed by Premier, the trial court erred in crediting

|

them to Sanders;

f
{
|

Likewise, Sanders cannot offset his l?gal expenses for items arising out of the
alleged breach of the Premier Contract. Thé Premier Contract provides that “in the
event of any arbitration or litigation relating to the project, project performance or this
contract, the prevailing party shall be entitle:d to reasonable attorney fees, costs, and

expensés.” Any attorneys’ fees or costs paid by Sanders to settle with the other

'

subcoﬂtractors are in the nature of contractufal damages and cannot be used to offset
|

the amount owed under the contract. Fuirther,A the attorneys’ fees expended by

Sanders in defending against Moats Constrlfxction’s lien action cannot be applied to

offset the amount owed on the contract. In e;ssence, the trial court double-counted the

attorneys’ fees.

VI. The circuit court erred in holding that Moats Construction could not
' recover under Ouantum Meruit.

: Where an appeal involves equitable ciluestions, the Court may find the facts in

accordance with its own view of the preponderance of the evidence. See e.g., Lewis

!
v. Lewis, 392 S.C. 381, 384, 709 S.E.2d 650,‘£ 651 (2011.) This is also described as de
novo review. Id., 392 S.C. at 386, 709 S.I:E.2d at 652. “[QJuantum meruit, quasi-

contract, and implied by law contract are equivalent terms for an equitable remedy.”
' |

QHG ()f Lake City, Inc. v. McCutcheon, 3?60 S.C. 196, 202, 600 S.E.2d 105, 108
(Ct.App.2004) (internal quotation marks orfnitted). As such, an action based on a

theory of quantum meruit sounds in equity. ¢olumbia Wholesale Co. v. Scudder May

N.V., 312 S.C. 259, 261, 440 S.E.2d 129, 130 (1994). When reviewing an action in

)

equity, an appellate court reviews the evidence to determine facts in accordance with
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its own view of the preponderance of the evjidence. Denman v. City of Columbia,

387 S.C. 131, 140, 691 S.E.2d 465, 470 (2010). Further, this Court may decide this

: . i .
case without any particular deference to the decisions of the courts below. See

Wiegand v. U.S. Auto. Ass’n, 391 S.C. 159, 163, 705 S.E.2d 432, 434 (2011)
(citations omitted).
'In the March 28, 2013 Order, the ci;rcuit court held that Sanders was not
|+

unjustly enriched as Sanders had suffered d@ages as a result of Premier’s breach.

Citing Columbia Wholesale, the circuit court %held that quantum meruit will not lie if
the owner can prove that he has fully perfo@ed under the contract with the 'general
contractor. 312 S.C. 259, 261, 440 S.E.2d ‘129, 130 (1994). However, as stated
above, the circuit court incorrectly calculatedf the amount remaining due by Sanders
under the Premier Contract. As the circuit cc§>urt'erred in its calculations, this Court
should riemand to correctly determine the alné)unt remaining owed to Premier and to
hold that Sanders was unjustly enriched.
CONCLUSiION
. For the reasons stated herein, or for anél reason that may appear in the record,

Moats Construction respectfully requests that this Court reverse the circuit court’s

March 28, 2013 Order of Judgment.
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