STATE OF SOUT Kmqq\mm 1 P g . JUDGMENT IN A CIVIL CAS e ? /
" COUNTY OF PIC L 4

IN THE COURT OF COMMON RIFAS; 0 UR CASE NO. 2012-CP-39-144

yuTY
Matthew H. Willimon, Jr. anﬁ‘lgliéabkth \Xg l)nian A " Jake Gilstrap, et al._
PLAINTIFF(S) . g QUTH GARULE DEFENDANT(S)
‘ - Attorney for: O Plaintiff Q Defendant
Submitted by: James M. Robinson ‘ or
O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT, This action came before the coutt for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have bein tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): Q Rule 12(b), SCRCP; 0 Rule 41(a),
SCRCP (Vol. Nonsuit); O Rule 43(k), SCRCP (Settled); U Other
ACTION STRICKEN (CHECK REASON): QRule 40(j), SCRCF; Q Bankruptcy,

Q Binding arbitratipn, subject to right to restore to confirm, vacate or modify

arbitration award; { Other

Q DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
Q Affirmed; O Reversed; QORemanded; O Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. '

ITIS ORDERED AND ADJ UDGED QO See attached order (formal order to follow) Q Statement of Judgment by the
Court: . . ' :

c 0O 0O O

ORDER INFORMATION
This order Q ends ([ does not end the case.
Additional information for the Clerk:|

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) ’ (List name(s) below)
Jake Gilstrap, Thomas R. Matthew H.. Willimon, Jr. and 18 '
Gilstrap, Sr., John Gilstrap, Elizabeth Willimon
Yvonne G. Smith, Jason A. , '
Smith and Patricia Gilstrap
Matthew H. Willimon, Jr. and Jake Gilstrap, Thomas R. Gilstrap, | §
Elizabeth Willimon Sr., John Gilstrap, Yvonne G..
: Smith, Jason A. Smith and Patricia
Gilstrap
$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submmmg party. Disputes concerning the amounts contained in this form
may be addressed by way of motion putsugft to the SC Rules of Civil Procedure. Amounts to be computed such as interest or
o / time the form and final order are submitted to the judge may be provided to the clerk.

ék{ should refer to the ofﬁcnal‘:ou order for judgment details.

i\




Circuit Court Judge
SCRCP Form 4C (12/2011)
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(‘I\& ' ;%EY(S) FOR QE DEF;@(S)
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STATE OF SOUTH CAROLINA ) ! ,
o ) 'IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS | )

Matthew H. Willimon, Jr. ) _

and Elizabeth Willimon, ) ORDER on Motions to Amend
| < ) 2012-CP-39-144
o : Plaintiffs, ‘ )
| : : oo
vs. o) C::j fa
) 5
Jake Gilstrap, Thomas R, Gilstrap, Sr., ) o
John Gilstrap, Yvonne G, Smith, ) =
Jason A. Smith, and Patricia Gilstrap, )| = =
Defendants.
This matter is before the Court upon ea

¢|:h party’s motion to alter, amend, or
reconsider the Final Order iled February 19, 2014. A

After considering th

se motions and bas}ed upon the record before me, | find as
follows: '

i
: i
1. The findings of fact made in the Final Order filed February 19, 2014, are
incorporated herein, except as amended or modified by this Order.

2. Plaintiffs’ motion

grant to Plaintiffs an exclu

!

i'equests that this Court reconsider its decision and then
sive easement oVergthe entire length of Mustang Drive from

Old Dacusville Road to Pla

ntiffs’ property - not just an exclusive easement from the
intersection of Mustang Dr

ive and Ed Gilstrap Way, over Mustang Drive, to Plaintiffs’
property as provided by,thf Final Order. By “é)gglusive?’, which is the language used in
the original Agreement, Pl

intiffs contend tha_{: only Plaintiffs may set foot upon or.
otherwise use Mustang Drj

ve. Mustang Drivé is a private road that is owned by certain
of the Defendants. ) ' .
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3. Defendants’ motian requests that thisf Court alter or amend its decision and
éliow Defendants to use the entire length of Mustang Drive for access to Defendants’

adjacent property.

4. Together, Defendants own rqughly 110 acres, which has been in the Gilstrap
family since 1939. The Pickens cbunty Tax Assessor’s map attached to the Final Order
shows that Defendants’ property contaihs ffontage on Old Dacusville Road, a public
road, with Ed Gilstrap Way nd Mustang Drive, both private, Arunnihg throughv
' Defendants’ property. The C.ouﬁ is a'lso"attaching to this Order as E)?hibit A the same
Assessor's map showing the location and ownership of the resbective part‘ies

surrounding Mustang Drive.

5. Addie Gilstrap is the predecessor-in-title to all parties; she died in 2008.

Addie Gilstrap executed th Easement Agreement in question on March 14, 1989 and it
was recorded in the Picken Cou'nty'RQ_D Office on March 17, 1989.

6. Mustang Drive is the most reasonably accessible road, public or private,
which provides access to qch of Défendants’ property, inciuding Defendants’ homes,
pastures, farmland, and timberland. At least éome of tﬁe Defendants contend they

don’t currently have access to their properties excépt for Mustang Drive.

7. At the trial, Defendant Jake Gilstrap testified that he is 41 years old and that

"he and others in the Gilstrap family have used Mustang Drive on a regular basis for
access to the Gilstrap property for as long as he can remember, specifically including
both up to and after March 1989,

8. Plaintiffs’ Complaint and Affidavit describe in detail the conflict and hostility
which has occurred between the parties concerning the use of Mustang Drive. In large
part, the present action is a result of hafsh bullying and other unacceptable conduct

towards the Plaintiffs by ¢ rtain Gilstrap sons/grandsons as the Willimon’s were
léwfully and reasonably using the eésement in question that runs along and is known
as Muétang Drive. ' | '

After a careful review of the record and further research of applicable law, |

conclude that:




1. This Court has co finuing jurisdiction over the parties and subject matter of
this action. The conclusions of iaw set forth in the Final Order filed February 19, 2014,
are incorporated herein, except as amendéd or modified ‘by this Order.

- 2.The language of an easement determines its extent. The general rule is that
the character of an éxpres eésement is determined by the nature of the right and the
intention of the parties creating it. The i‘ntention of the parties must be determined by
a fair interprefation of the grant creating the easement. Simmons v. Berkeley Electric
Cooperative, Inc., 744 S.E.2d 580 (S.C. App. 2013).

3. The unrestrictéd‘g ant of an easement conveys all such rights as are

incident or are necessary to its reas'on_able enjoyment, but the right to use the land

and the space overhead re ains in the owner of the fee so far as such right is
consistent with thé purpose and character of the easement. Typically, the right of an
easement owner and the right of the landowner are not absolute, but are so limited,
each by the other, that ther may be a reasonable enjoyment of both. A grant of an

‘ easement is limited to a use reasonably necessary and convenient and as little

burdensome to the servient|estate as possible for the use contemplated. Hill v.

Carolina Power and Light Company, 28 S.E.2d 545 (S.C. 1943).

4. In determining wh#t uses the servient tenement may make of the land within
the easement, the court shquld look to the words of the deed or agreement creating
the easement. In so doing, the court must construe the language in a manner
consistent with the parties’|intent, reason and common sense. Further, use of the
easement after the agreemgnt may also prdvide insight into what the'parties intended.
Generally, if there is any douibt as to the parties’ intentions, an interpretation should
be adopted which conforms/more to thevpr'eSume:d meaﬁing and one that does not
produce an unusual or unjust result. To exclude the servient owner from using the
property within the easement here would produce an unusual and unjust result since it
would prohibit the Defendants use of the most practical.and reasonable éccess to

their respective properties. As' such, the term “exclusive” should not, under the facts

of this case, be interpreted to as to exciude the owner of the servient estate from

using the 'property within the easement consistent with the purpose of the easement.




' 458 (N.C. 1954).

See, Hunlesr V. Michael, 413/ S.E.2d 296 (N.C. App. 1992); Hine v. Blumenthal 80 SE 2d

Notwithstanding the ahove, in certain exceptional cases, there is authority that

an “excluswe” easement may allow unfettered rights to the holder of the easement to

the excluswn of the owner of the servnette estate. See, Latham v. Garner, 673 P. 2d

1048 (ID 1983); Gray v. Mc ormlck. 167 Cal. App. 4" 1019 (CA 2008). However, these

cases note that, because a/grant of an exclusive easement eliminates the servient
estate owners of the right to use his land for certain purposes, exclusive easements

are generally not favored by courts.

While the Easement greement herein uses the word “exclusive”, the Court

declines to find that the easement is truly eiclusive based upon the above law,'the

facts in the case establishiv g years of use of Mustang Drive by the Defendants both
before and after the easement was granted, and the fact that the Court can address
the concerns leading to th.i lawsuit without judicially eliminating the Defendants’ use .
of Mustang Drive to access their property. | |

THEREFORE, the Final Order filed Fehruary 't9, 2014, is amended to hold that
the use of the word 4exclusive” in the Easement Agreement shall not operate to

prevent Defendants from u ing Mustang Drive for access to Defendants’ property.

~ Stated another way, Defendants shall have the limited right to use the entire length of

Mustang Drive from Old Dacusville Road to Plaintiffs’ property but only when
reasonably necessary, and durmg reasonable hours, for access to Defendants’
respective p_ropert_ieS. “Mustang Drive” is defined as the road labeled as such on the
Pickens County AsSesse‘r’s map attached to the Final Order filed February 19, 2014
and also shown on Exhibit atteched to this Order. This recognizes the limits of the
law as set forth above whiie also recognizing and enforcing the Easement Agreement
that clearly gives Plaintiffs|the “exclusive” use of the easement.

7. The restraining orde'rs established in the Final Order filed Fehruary
19, 2014, are affirmed and shall be strictty enforced against any and alil parties.
Specifically, any violation of the language of this Order will resuit in a findihg of
co'ntempt with the likelihogd ot a substantial monet_ary fine and jail time for.'the

offending party or harties. The Court further reserves the right, upon a finding‘ of




| contempt by any Defendant

eliminate the right of that D

or anyone operating on their behalf, to further limit and/or

fendant to use M_ustahg Drive.

In summary, for the reasons set fdrth above, Plaintiffs’ motion for

reconsideration is denied and Defendants’ motidh to alter or amend the Final Order

filed February 19; 2014, is granted only to the extent as set forth above. All other relief

requested by the Defendan

Dafe: S vs) \0‘

‘is denied.

AND IT IS SO ORDERED.

n

/ ()

By Sigimons, Jr. 5
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Qena- O3 - \UY ] OB%. A

Pickens County Assessor's Office

Account No: R0004773 Owner = =~ WILLIMON -
Parcel No: 5132-01-16-4313 || Name: MATTHEW H IR
Tax Area: |- 8 Dacusville Mailing 602 CEDAR LANE RD
Acres: | 263 Address:  GREENVILLE, SC
Deed: 60/70 ' 296112916
The Pickens County Assessors office makes every effort to produce the most accurate. Legal - MH AND LOT COMBINED
information possible. No warranties, expressed or implied, are provided for the data Description:
herein, its use or interpretation. The Assessor pfzrcel maps are for assessment use Situs 253 MUSTANG DR
only and do NOT represent a survey. Any person or entity who relies on any Address: . :
information obtained from this website does so at his of her own risk.

T#322T #3580

#40BHADZ N, #3258

St SPSn

#529 #521 | / ] { -
S 14 1340, 2010 . 2680 ft \
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% " STATE OF SOUTH CAROLINA * |
: . 13® JUDICIAL CIRCUIT

COUNTY OF PICKENS

, 1Y FES . :
Matthew H. Willimon, Jr. and Elizabeth Willimon _ ) MOTION AND ORDER INFORMATION
. "Plaintiff, ) ' FORM AND COVERSHEET o
v ) o ks

Jake Gilstrap, Thomas R. Gilstrap , Sr., John ) : / M
Gilstrap, Yvonne G. Smith, Jason A. Smith, and : 2

Patricia Gilstrap , ' :

‘ Defendant. )

Plaintiff’s Attorney: Defendant’s Attorney:

James C. ' Alexander, Bar No. 317 James M. Robinson, Bar No.

Address: : | Address:

P.O. Box 618 Pickens, SC 29671 P.0.Box_ 738 Easley, SC 29641

Phone: (864) 808-3208Fax (864) 898-3408 Phone: (864) 859-7501 Fax(864) 859-1129 -

E-mail: E-mail: rifclosing@bellsouth.netOther:

jcalexander@thealexanderlawfirm.comOther: ' S

[ I[MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[_JFORM MOTION, NO HEARING REQUES_TED (complete SECTIONS II and 1)) ‘ :
XIPROPOSED ORDER/CONSENT ORDER (complete SECTIONS H and HI) :

"~ SECTION I: Hearing Information

Nature of Motion: ,
Estimated Time Needed: ___Court Reporter Needed: [TYES/[]NO-
SECTION II: Motion/Order Type '

XWritten motion attached
[CJForm Motion/Order

I hereby moye for relief or action by the court as set forth in the attached proposed order.
Sigﬁature of Attorney for X] Plaintiff /| | Defendant Date submitted
~ SECTION HI: Motion Fee

Rule to Show Cause inChild or Spousal Support
Domestic Abuse or Abuse and Neglect
[ Indigent Status  [] State Agency.v. Indigent Party
[[] Sexually Violent Predator Act [ ] Post-Conviction Relief
[[] Motion for Stay in Bankruptcy ,
[] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)
Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

X EXEMPT}

(check reaso:

Name of Court Reporter:
[] Other: '
' JUDGE’S SECTION : " '

[[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.” S
[ Other: : | Date:

o . : - CLERK’S VERIFICATION
ﬁ@\N\ M Q FCXL ‘

ollected by: Date Filed:

[] MOTION FEE COLLECTED: $
[ ] CONTESTED — AMOUNT DUE: $
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FORM 4
"STATE OF SOUTH CAROLINA

COUNTY OF PICKENS oo CLERK OF o0ling
IN THE COURT OF COMMON PLEAS; -1, I3 {%& éé' w;ﬁcASE NO. 2012 CP-39-144
LS LUUS
SOUTH CAROLINA :
: Jake Gilstrap, Thomas R. Gilstrap, Sr., John
LM B =4 7 St magy o0

JUDGMENT IN A CIVIL CASE

‘Matthew H.. Willimon, Jr.

and Elizabeth Willimon Yvonne G. Smith, Jason A. Smith, and
) Patricig Gilstrap
PLAINTIFF(S) ' " DEFENDANT(S)

}.‘Z:),

% i 2 e

DISPOSITION TYPE (CHECK ONE) '
M| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

X DECISION BY THE COURT. This action came to trial or hearing before the court.
: The issues have been tried or heard and a decision rendered. - -
| ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP: [] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [] other
O ACTION STRICKEN (CHECK REASON): [C] Rule 40(), SCRCP; [] Bankruptcy;
" [[] Binding arbitration, subject fo right to restore to confirm, vacate or modify
arbitration award; [_] Other ' '

[J. DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [] Reversed; [ ] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [] Statement of Judgment
by the Court: ‘
ORDER INFORMATION
This order [ ] ends [_] does not end the case. I
Additional Information for the Clerk :

TR f“? : o
T N 0
‘nw;'? 37 \’6;;“:’,

nformatibnandaddicssicteronccdiniG or
ing party. Disputes concerning the amounts contained in this
s of Civil Procedure. Amounts to be computed siich as interest

i dnd final order are submitted to the judge may be provided to the,

clerk. Note: Title abstractors and reséarche pidjets f to the official court order for judgment details.

| A\
Date \

Judge Code

SCRCP Form 4C (10/2011) Page 1 of 2



- For Clerk ot Court Uitice Use Ua\lly

This judgment was entered on the day of . : ’2,01‘,..: da cb‘py mailed first class or
placed in the appropriate attorney’s box on this gdayof 420 _to attorneys of record or
to parties (when appearing pro se) as follows: -

- James C. Alexander

. .Jaﬁié's' M. Robinson
PO Box 618 - PO Box 738
Pickens, SC 29671 Easley, SC - 29641 ' P -

ATTORNEY(S) FOR THE PLAINTIFF(S)

TER. .
Court Reporter: o~
SCRCP Form 4C (10/2011)

Page 2 of 2



€7 CLERK OF COURT
STATE OF SOUTH CAROLINA PICKENS Cﬂ\UHﬁ% COURT OF COMMON PLEAS
"~ SOUTH GAROLI

COUNTY OF' PICKENS ) Case No.: 2012-CP-39-144

FEB N9 A1l 58
Matthew H. Willimon, ZSM‘LB,

and Elizabeth Willimon,
Plaintiffs,

FINAL ORDER
vs.

Jake Gilstrap, Thomas R.

Gilstrap, Sr., John Gilstrap,

Yvonne G. Smith, Jason A.
Smith,. and Patricia Gilstrap,

)

)

)

)

)

)

)

)

)

)

)

. )

Defendants. )

)
This matter comes before the Court by Virtue of a Summons

and Complaint filed by the plaintiffs and counterclaims filed by

the defendants. At the call of the case, the plaintiffs appeared

being represented by James C. Alexander. Defendant Jake Gilstrap

.appeared. The remaining defendants did not appear. All

defendants were represented by James M. Robinson, " The Court has

jurisdiction of the parties and subject matter.

The plaintiffs own real property in Pickens County which
does not have road franage on a public road. They request that
the Court affirm an exclusive easement in their favor over what
is now known as Mustang Drlve 1ﬁ order to access their real
property Plaintiffs further allege that the defendants and
others on their behalf have trespassed on their exclusive
easement and are requestingra restraining order to prohibit the

defendants from using Mustang Drive and a monetary judgment for



the alleged trespass actions.'The defendants own or use real
property that adjoins or 6ﬁ which Mustang Drive.iS'located.lThe
défendants deny that the plaintiffs have an exclgsive easement
oVer Mustang Drive, claim{that the word “exclusive” in the
plaintiffs’ easement agreement was the result ofra mistake and
request reformation tolallow them to use Mustang Drive, claim an
easement by necessity or prescription or prior use, requeét
monetary judgment against the plaintiffs for trespassing on
their property by the installation of utilities, and request
certain other reiief.

The plaintiffs testified and.prgsented documentary
evidence. Plaintiffs also presented the testimony of James
Surratt, who is a, licensed attorney iﬁ South Carolina. Defendant
JakerGilstrap testified and'defendants ptesented certain
documentary evidence. . Based .on all ev:_'.dence submitted,  the
following tindings of fact aré made: |

1. Reba Gilstrap individually and as trustee, Thomas
Gilstrap, St, as trustee, Shérfy Lynn'H. Gilstrap, Tyler Leigh
Holder, and Anaréw Austin GiiStrap,are, by consent of counsel,
added'as party defendants. Jake Gilstrap is appointed as the
guardian ad litem for any minor defendant; The‘pérties stipulate
that all necessary parties are.before the Court for a complete
resolution of the ‘issues ;aisea in the pleadihgs} The plaintiffs

and defendants are residents of Pickens County, South Carolina.




Mustang Drive and the real property on which it is located is
situate in Pickens‘County, South CarOlina.

2. The plalntlffs entered 1nto a document dated July 8,
1986 entltled “Purchase and Sales Contract” to buy certain real
property from Addie T. Gilstrap. Addie Gilstrap owned 114.20
acres of real property in,Pickens'County and the acreage
pureﬁased by plaintiffs was part ef that larger tract. The real
propertyAbeing purchased'by ulaintiffs did not have frontage on
or to any public road. Therefore, this document also provided
that the sellet would grant to purchaser an easement of egress
and ingress to the County Road. When the purchase price was paid
in full, Addie T. Gilstrap executed and delivered aAdeed to the
plaintiffs for 26.30 actes dated March 14, 1989 and recorded in
Book 60 at page 70 in the Register of Deeds Office for Pickens
County on March 17, 1989. Simultaneously4therewith, Addie
Gilstrap executed and delivered auieasement,agreement, prepared
by Attorney Sarratt, dated March 14, 1989 ‘which was recorded in
Book 60 at page 71 in the Register of Deeds Office for Pickens
County on March 17, 1989. This easement agreement granted
plaintiffs an exclusive easement of ingress and egress over the
remaining property ewned by Addie Gilstrap in order for
plaintiffs to access a publie‘road from the property they
purchased . from Addie. The agreement allowed the plaintiffs “to

construct a twenty (20) foot road from property to be deeded to




Matthew H.‘Willimon, Jr. and Elizabeth'Willimon by deed of even
date tﬁrough'the property abqve described to éive access to 0ld
Dacusville Road”  and granted td them “the exclusive riéht to use
the road constructed by and maintained by” plaintiffs. Mustang
Drive, which is the area of the easement given by Addie to.
plaintiffs, as it currently exists is set forth on the tax map
attached to this Order. Mustang Drive was a roughﬂtoad—area in
existence at the time plaintiffs p.urchased their property.

3. The defendants own or use real property that they either
received directly from Addie Gilstrap or which originally came
from Addie Gilstrap; this real property either'adjoinS»Mustang
Drive or Mustang Drive is located on this real property. Addie
'Gilstrap is the common grantor for the plaintiffs and all
defendants and the defendants received.their real property by
deeds which were recorded subsequent to the reéording of
. plaintiffs’ deed and easement-agreement. Addie Gilstrap is now
deceased.

4. After the execution of the deed and»the separate
easement agreement to the plaintiffs, plaintiffs eventually
moved to their real property and constructed a more formal road
over their 20 foot exclusive easemenf. The road was in the same
area as the existing road and is'now known as Mustang Drive,
Defendant Thomas GiIstrab, Sr. is a nephéw Qf Addie Gilstrép and

he acted as an agent for her to arrange the original purchase by



the plaintiffs. At Addie’s request and consent, Mr. Willimon
made the loén payments to Thomas Giistrap, Sr. Once plaintiffé
paid for the property, Mr. Willimon discussed the placement of
the “easement” road with Gilstrap. As‘noted, there was an old
dirt trail/road élready leading from the public road to the
plaintiffs’ property. Mr. Willimon placed the “eésement” roéd
over the existing dirt trail with the permission and consent of
‘defendant Thomas Gilstrap, Sr. In fact, defendant Thomas
Gilstrap, Sr. did part of the construction work for plaintiffs
road and was paid by plaintiffs as shown by a receipt writteﬁ_by
him which was admitted into evidence.

An easement is a right which one person has to use the land

of another for a specific purpose. Frierson vs. Watson, 636

S.E.2d 872 (S.C.App. 2006). In interpreting any document, the
primary concern of the Court is to ascertain and give effect to

the intention of the parties. Worley v. Yarborough Ford, Inc.,

452 5.E.2d 622(S.C.App. 1994) Whether a grant in a written

instrument creates an easement and the type of easement created
are to be determined by ascértaining the intention of the
parties as gatheréd from the language of the instrument, the

grant should be construed so as to carry out that intention.

Smith v. Commissioners of Public Works of the City of

Charleston, 441 S.E.2d 331 (S.C.App. 1994). The deed and the



terms of the easement agreement signed by Addie Gilstrap to the
plaintiffs were clearly stated and are
unambiguous. It was the clear intent of Addie Gilstrap and the
plaintiffs that an exclusive easement for plaintiffs was: a
significant part'of the.transaction relating to plaintiffs
purchase of the property. This was likewise established by the
testimony of Attorney-Sarratt. The:property did not have any
frontage on a'public road and‘plaintiffs needed an easement to
access the property they purchased from Addie While testimony
did reveal that plaintiffs are temporarily using access across
another property owner in the ‘rear of their property, this is
only a short term accommodation by the adjacent landowner in
light of the desire of_the Plaintiffs to prevent any further
unpleasant encounters with'the Defendants and others on their
behalf. | |
Uncontradicted evidence establishes that defendant Thomas
Gilstrap, Sr. was very much 1nvolved in the negotiations related
to the purchase of the property by plaintiffs and the location
of the road for the exclusive easement and that he was paid by
the Plaintiffs to work on the road. As noted, the road did
follow the existing dirt trail/road and that this was agreed to
by defendant Thomas Gilstrap, Sr. on behalf of Addie Gilstrap.
There is also evidence that.at}SOme point in the mid 1990s,

defendant Thomas Gilstrap, Sr} fenced‘both sides of Mustang



Drive in order to keep his cattle on his property and off of
Mustang Drive. Thomas Gilstrap, Sr. owns most of the remaining
property of Addie Gilstrap over which Mustang Drive is loqated
and his actions over the years are consistent with the
plaintiffs’ positlon that the easeﬁent was exclusive to them
since he was keeping his‘cattle off of Mustang Drive. The
easement agreement was drafted by»an attorney, was properly

~ executed by both parties and witnesses, and was properly
recorded in Register of Deeds Office for Pickens County.
Documentary svidence in the form of tax maps and surveys were
presented that plearly identify the road known as Mustang Drive
and one such tax map is attachéd to this Order. One plat was
prepared for defendant Tnomas R. Gilstrap, Sr. dated Januafy 29,
1997 and recorded in Plat 800k,283 at page 13 on September 18,
1997 and this plat shows this 20 foot easement as granted by the
easement agreement document recorded in book 60 at page 71 in

favor of the plaintiffs.

The court finds that the éleaf intention of plaintiffs and
Addie Gilstrap was for the plaintiffs to have the exclusive and
peaceful right ts use the real:property on which their road is
constructed and which is-now Mustang Drive. The attached tax map
shows a road identified as Ed Gilstrap way which Veers off of

Mustang Drive. Ed Gilstrap Way is-loéated on a 47.71 acre tract



of real propgrty currently owned by Thomas*R;-Gilstrép, Sr. and
Reba Gilstrap, identifiéd as tax map numberv5132—01?08—9039.

The court finds that the plaintiffs, their heirs and
-assigns forever, have the exclusive,ahd sole right ﬁo use
Mustang Drive immediately after the intersection of Ed Gilstrap
Way and Mustang Drive féf thé enti;eldistance.of Mustang Drive
to the real property owngd by the blaintiffs. Suéh location ié
shown on.the attached Exhibit. Starting the exclusive easement
at this point allows all parties properties to'have some type .
éccess to a public roadway; Plaintiffs are solely reSponéible
‘for the maintenancé or upkeep of Mustang Drive for the exclusive
road distance.

The Court finds that the plaintiffs,'their heirs and
assigns forever, and the defendants, their heirs and assighs
forever, shall have joint‘use‘qf Mustahg'Drive gs it begins on
01d Dacuéville Road ‘gnd' runs to Ed 'Gilstrap Way. .The right of
the defendaﬁts to uéé_Mustahg Drive ends at the intersébtion of
Ed Gilstrap Way and Muégang‘Drive. Plaintiffs and defendanté are
jointly responsible for the maihtenance or upkeep of Mustang
Drive for this distance. |

5. The defehdants raise the issue of lack of éonsideration
for the exclusive easement agféement signed by Addie Gilstrap‘on
Maréh 14, 1989, almost 25 yeérs‘ago, and claim that this

easement agreement is void on' that basis. There was no evidence




presented to establish a lack'Qf consideration for the exclusive
easement. Even so, if any sucﬁ evidence had been presented,
inadequate consideration without more does not suffice to set
aside a transaction}‘inadequate consideration is important only

in connection with other factors such as undue influence.

Hemingway vs. Small, 324 S.E.2nd 335 (S.C.App. 1984). More
importantly, the Court finds that a lack of.consideration
defense can only be raised by the original seller, who is Addie
Gilstrap, and not by subséquent title owners. The.relief
requested by‘defendants is denied. |

6. The defendants claim that they are entitled to an
easement by prescription. The party asserting the right to a
presqriptive easement musf show: (1) cont;nued'and uninterrupted
use for twenty years;.(2) the identity of thing enjoyed; and (3)
use which was either adverse or under a claim of right. Boyd v.
BellSouth, 633 S.E.2nd 136 (S.C. 2006) . The court finds that
the defendants have failed to present sufficient evidence by a
preponderaﬁce of the evidence that they or their predecessor in
title have had continuous and uninterrupted use that was‘either
adverse or under a claim Qf right for a period in excess of
twenty years. Some testimony of use was presented. However, as
stated above, Thomas Gilstrap, Sr; fenced Mustang Drive on both
sides in the mid 1990s, leéVing MustangvDrive to the plaintiffs

for exclusive use. Any evidence of use presented by defendants




did ﬁot establish continuous and uninterrupted use such that is
necessary to give riée to an éasement‘by prescriptidn. The
request for the declaration of an easement by prescription in
favor of defendants is denied.

7. The defendants cléim that they are entitled to an
easement by necessity. The party asserting the right of an
easement by nééessity must prove: (1) unity of titlé; (2)
severance of title; and (3) necessity. The necessity required

for such an easement must be actual, real, and reasonable as

distinguished from convenient. Boyd v. BellSouth, 633 S.E;an
136 (s.C. 2006). The defendants have faiied to present evidence
that they need to use.Mustang Drive to have access to their
property. As noted above, with tﬁe result reached herein,'all
defendants can access their real property by their own ?ublic
road frontage or through other property fhat each defendant owns
or can use. While the real property oWned by Jake Gilstrap and
other defendants_is landlocked, that real property does not
border on or adjoin Mustang.Drive so their rights are nbt.
impacted by tﬁis Order. Also, any remedy would be against their
grantor who 'still owns real property with road frontage.
Defendants did not-present any evidence that he could not use
the property of_his'drantof, Thomas Gilstrap, Sr. and Reba'
Gilstrap, to access his property: The defendants have not

presented evidence that established that it is necessary to use



Mustang Drive to access their property. The request for the
declaration of an easement by necessity in favor of defendants
is denied.

8. The defendants claim that they are entitled to an
easement-by prior use. The party asserting the right of an
easement by prior use must prove: (1) unity of title; (2)
severance of title; and (3) the'p:ior use wae in existence at
the time of unity of title; (4) the prior use was not merely
temporary or casual; (5) the prior use was apparent or‘known to
the parties; (é) the prior use was necessary in that there could
be no other reasonable mode of enjoying the dominant tenement
without the prior use; and (7) the common grantor indicated an
intent to continue the prior use after‘seVerance ofvtitle.
Necessitynin this context means there could be no other

reasonable mode of enjoying the dominant tenement without this

easement. Boyd v. BellSouth, 633 S.E.2nd 136 (S.C. 2006). As set

forth above in the discussion of an easement by necessity, the
defendants have failed to present any evidence that tﬁey must
use Mustang Drive to access their property. Also, the common
grantor did not intend for any prior use to continue as the
Courf has already found thaf Addie Gilstrap intended for
plaintiffs to have exclusive use of the driveway that is now
known as Mustang Drive. The request for the declaration of an

easement by prior use in favor of defendants is denied.



(9) Defendants claim that the word “exclusive” in the
pléintiffs’ easement agreement waé the result of a mutual or
unilateral mistake and request reformation to allow them to use
Mustang Drive. A contract may be’reformed on a mutuél mistéke
which consists of an omissién Oor an insertion of some material
element affecting the subject matter or terms of the cohtract

which is inconsistent with the agreement which preceded it.

Commercial Union Assurance Co. v. Castile, 320 S.E.2d 488
(S.C.App. 1984). For a unilateral mistake, equity may grant a

reformation in circumstances which would make it a great wrong

to enforce the agreement. Siﬁs v. Tyler, 281 S.E.2nd 229 (S.cC.
1981).‘There was no evidence presented that any mistake, mutual
or unilateral, was made as the court has found as set forth
above that the parties intended the easement to be exclusive‘in
favor of the pléintiffs. More'importéntly, the court finds that
. an action to reform a document Egn only be raised by fhe
original seller, who is Addie Gilstrap, and not by subsequent
title owners. Defendahts requestAer a reformation of the
easement agreement is deniéd.

10. .Defendants raised the issue of.the right for a
‘limited use of Mustang Drive. The Court finds that there is no
legal basis by which the Court can fashion such a remedy.
Further, the vast majority;of the problems that led to this

litigation are the result of actions taken by the defendants or



their children or éréndchildren and the Court is relucfant to
attempt to fashion such a remédy, even if there was a legal or
evidentiary basis, based upon the harsh and inappropriate
actions taken. This request by defendants is denied.

11. The plaintiffs ‘allege that the defendants and their
minor children have continually frespassed on their e%clusive-
easement and have created hostile situations between the parties
and request a monetary judgment as a result. Whilé there have
clearly been hoétile,,harassing and inappropriate actions taken
by defendants or their children against plaintiffs, the court
finds that the plaintiffs have not presented sufficient evidence
by which the court can quantify an amount of money and therefore
denies the plaintiffs request for monetary damages based on the
trespass cause of action.

12. The defendants claim that exclusive use by the
plaintiffs of Mustang'Drive is repugnant to defendants’ fee
simple title of the real property over which Mustang Drive
traverses and they deserve the right to use Mustang Drive since
it is on their property. Defendants were asked at trial for
'legal precedent to establish this'claim. However, the defendants
have not provided any South Carolina casé or statutory law or
any such case or statutOry law from other jurisdictions to
support this claim. Parties to.an easement have the absolute

right to enter into a contract regarding real estate for any



lawful purpose. Addie Gilstrap chose to:bargain for and then
grant the plaintiffs‘an excluSive_eaeement overiwhat istnow-”
Mustang Drive. The effect of her valid and legal agreement was‘
that while she still owned the property after the-eaSement
agreement was signed, only plaintiffs had the right to use that
property Fee Simple ownership of real property can be subject
to many other matters by agreement which include long term
leases, conservation easements and grants, and mortgages that
affect their control.oi their property. These are all matters by
agreement and are generally recorded.sIt is noted that all of
the defendants received their real property after the recording
of plaintiffs deed and easement agreement. This recording by
plaintiffs places\the defendants on<notice of the exclusive -
eaeement agreement and a title examination would have revealed
the existence of that eaeement agreement. Deeds and easements
are valid to suhsequent purchasers without notice when they are

recorded. S.C.Code Ann.- section 30-7-10 (Supp.2005) Frierson .vs.

Watson, 636 S,E.Zd 872 (S.C.App. 2006) Since the defendants
received their real property after the recording of plaintiffs
documents, they take their property suhject to the‘right of the
.Plaintiffs to have exclusive use of the real property OVer which
Mustang Drive runs. A title.examination would have revealed the
exclusive eaSement‘and'the defendants had the option not to

purchase the real property. They chose to do so anyway and they
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take their property subject to plaintiffs’ exclusive easement.
There is no legél besis on which to grant the relief requested

and defendants request is denied.

13. The defendants claim that plaintiffs have trespassed on

their real property and installed utilities. They claim damages

for the trespass and request that the plaintiffs be required to
remove the utilities. There was no credible evidence presented

that plaintiffs’ utilities were not on the twenty (20) foot

easement. However, the court finds that the ex1st1ng public
utilities nave been in place, regardlese of whose land they are
on, for such a long period of time as to constitute a waiver and
removal would.be tantamount to economic waste. Defendants
request is denied.

14; The plaintiffs and all defendants are enjoined and
restrained from interfering, harassingAdr causing any problem
with any other party relative to the use by the plaintiffs of
their exclusive easement over Mustang Drive. This restraining
order, to the extent it can, exfends to the parents and
gréndparents of any minor children and they are responsibleefor
the actions of these minors. Any violation of this order as
found by a court of competent jurisdiction will subject the
perty found to be at fault to a minimum fine of $2,500.00 and
imprisonment as determined by that court pursuént to the law of

the State of South Carolina.




15. The plaintiffs and defendants are enjoined‘and

restrained from interfering, harassing or causing any problem

with any bther party relative to the use by the plaintiffs and
defendants of the joint easement to use Mustang Drive from 0l1d
Dacusville road to the intersection of Ed Gilstrap Way and
Mustang Drive. This restraining:order extends to the parents and
grandparents of any minor children. Any violation of this Order
as found by a court of competent jurisdiction will subject the
party found to be at fault to a minimum finé of $2,500.00 and
imprisonment as determined_by'that court pursuant to the law of
the State of South Carolina.

16. Each barty will pay their own attorney’s fees and
costs. IT IS THEREFORE ORDERED, ADJUDGED,'AND DECREED as
follows:

1. The plaiﬂtiffs, their heirs and'aséigns forever, have
the exclusive and sole right to use Mgstang Drive immediately
after the intersection of Eq Gilstrap Way and Mustang Drive for
the entire distance of ‘Mustang Drive to the real property owned
by the Plaintiffs. Plaintiffs are solely responsible for the
maintenance of upkeep of Mustang Drive for this distance.

2. The plaintiffs, their heirs and éssigné forever, and the
defendénts, their heirs and assigns.forevef, have the jdint
right to use, without.interfereﬁce, Mustang Drive as it begins

on Old Dacusville Road and runs to Ed Gilstrap Way. The right of
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the defendants to use Mustang Drive énds at the intersection of
Ed Gilstrap Way and Mustang Drive. Piaintiffs~and defendants are
jointly responsible for the maintenance or upkeep of‘Mustang
Drive for this distance.

3. The plaintiffs and all defendants are enjoined and
and restrained from interfering, harassing or causing any

problem with any other party relative to the use by the

'plaintiffs of their exclusive easement over Mustang Drive. This

restraining order extends to the barents and grandparents of any
minor children and they are responsible for the actions of these
minors. Any violation of this order as found by a Court of
competenﬁ jurisdiction will subjeét the party found to be at
fault to a minimum fine of $2,500.00 and 1mprlsonment as
determined by that court pursuant to the law of the State of
South Carolina.

4. The plaintiffs and défendahts are enjoined and
restrained from interfering, harassing or causing any prbblem
with any other party relative to the use by the plaintiffs and
defendants of the joint easement to use Mustang Drive from 01d
Dacusville road to the intersection of Ed Gilstrap Way and
Mustang Drive. This resfraining ordér extends to the parents and
grandparents of any minor children and they are responsible for
the actions of these minors. Any violation of this'order as

found by a Court of competent jurisdiction will subject the



party found to be at fault to a minimum fine of $2,500.00 and

imprisonment as determined by that court pursuant to the law of

the State of South Carolina.

5. Plaintiffs reduest for monetary damages on their
trespass cause of actioﬁ is‘denied.

6. Defendants request for the'qeclaration of an easement
by neéessity or preséription or‘pribr use in their favor is
dénied.

7. Défendants request for the reformation of the easement
agreement baéed on a mutual or unilateral miétake is denied.

8. Defendants request for judgment based on their trespass
cause of action is denied.

9! All other relief requested by either party is denied.

-10. Each party will pay their own attorney’s fees and

costs. IT IS SO ORDERED.

Pickens, South Caroliné
February '{ , 2014
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