THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT

John D. McLeod, Administrative Law Judge

Case No. 13-ALJ-17-0218-CC
Tracking No. 2014-000214

Eugenia Boggero, d/b/a Boggero’s Portable Toilets, =  Appellant,
V.

South Carolina Department of Revenue, Respondent.
INITIAL REPLY BRIEF OF APPELLANT

Roy R. Hemphill, SC Bar # 15142

Hannah K. Metts, SC Bar # 72818 .

McDonald Patrick Poston Hemphill & Roper, LLC
P.O. Box 1547

Greenwood, SC 29648

(864) 229-2511

Attorneys for Appellant

Burnet R. Maybank, III, SC Bar # 3699
Nexsen Pruet, LLC

P.O. Drawer 2426

Columbia, SC 29202

(803) 540-2048

Attorneys for Appellant

MAY 2 7 2014
SC Court of Appeals



TABLE OF CONTENTS
TABLE OF AUTHORITIES ... i1l

ARGUMENTS ... ettt et et ettt ettt e et e e sn e e enteenneesreenee

I.  THE LOWER COURT ERRED IN FINDING THAT THE TRUE OBJECT OF
APPELLANT’S BUSINESS WAS NOT A SERVICE AND THAT
APPELLANT’S GROSS PROCEEDS WERE THEREFORE SUBJECT TO THE

STATE SALES AND USE TAX .. ittt 1
II. THE ISSUE BEFORE THE COURT WAS PROPERLY RAISED AND RULED
ON BY THE ADMINISTRATIVE LAW COURT ......cccooviiiiiiiiniecciecnes 4
CONCLUSTON L.ttt ettt st b et an e eaee 5

il



TABLE OF AUTHORITIES

Page
Cases
Elam v. S.C. Dep’t of Transportation, 361 S.C. 9, 602 S.E.2d 772 (2004)............... 4
Fraternal Order of Police v. S.C. Dep’t of Rev., 332 S.C. 496, 506 S.E.2d 495 (1998) . 1
LZM. Inc. v. Virginia Dep’t of Taxation, 606 S.E.2d 797 (Va. 2005).................... 3
Other Authorities
S.C. Private Letter Ruling #04-2 (Jan. 12,2004) ... 3
S.C. Private Letter Ruling #97-4 (Sept. 18, 1997). ..ot 3
S.C. Technical Advice Memorandum #95-1 (May 23, 1995) ... 3
South Carolina Tax Commission Decision S-D-115 (1977) .................................. 3
Regulations

27 S.C. Code Ann. Regs. 117-308 ..o 1

111



ARGUMENTS

L. THE LOWER COURT ERRED IN FINDING THAT THE TRUE OBJECT
OF APPELLANT’S BUSINESS WAS NOT A SERVICE AND THUS
FINDING THAT APPELLANT’S GROSS PROCEEDS WERE SUBJECT
TO THE STATE SALES AND USE TAX.

Appellant Eugenia Boggero testified at the Administrative Law Court (ALC)

. hearing in this matter that the true object of her business was the removal, hauling away,

and disposal of human waste. (Transcript p. 29, line 15; p. 48, line 4-p.49, line 3; p. 50,

lines 18-21; p. 83, lines 5-21). The true object test has been consistently applied to

determine whether a particular transaction is the furnishing of a service or the sale or lease

of tangible personal property. See. e.g.. Fraternal Order of Police v. S.C. Dep’t of Rev.,

332 S.C. 496, 506 S.E.2d 495 (1998). If a transaction is a furnishing of a service, then the
 sales tax is generally not applied unless there is a specific statutory imposition, but if it is
the sale or lease of tangible personal property, then the sales tax is applied. See S.C. Code
Ann. Regs. 117-308 (2012 & Supp. 2013); see also id. 117-308.1-.16. Respondent has
conceded that the imposition of the sales tax must be evaluated on a transaction-by-
transaction basis and is a factual determination. (Respondent’s Brief, p. 21; Transcript p.
150, line 23-p. 151, line 3).

Appellant contends that based on the facts and circumstances of her business, the
ALC incorrectly found that the true object of her business was not a service and thus erred
in imposing the state sales tax on her gross proceeds. As the true object of Appellant’s
business is providing a éervice, Respondent’s argument related to the partial exemption
from sales tax for the gross proceeds of the rental or lease of portable toilets is erroneous.
Any consideration of an exemption from sales tax is premature because the sales tax must

first be applied to the transaction, and in this case, the sales tax was erroneously applied by



Respondent and the ALC. The issue before the Court is not whether there is an exemption
from sales tax for Appellant’s business, but whether Appellant’s business is even subject
to the sales tax based on the paﬁicular manner in which she operates the business.

Ms. Boggero testified that she chargés the same fee for customers who own their
own portable restroom units and for customers who use her portable restroom units because
she only charges customers for the services that she provides. (Transcript p. 46, line 16-
p.47, line 19; p. 48, line 1-p.49, line 13). She testified that her customers do not enter into
an agreement with her by visiting her website, but she enters into a service agreement with
her customers, which is not part of her website. (Transcript p. 3.4, line 12-p. 35, line 24;
Appellant’s Exhibits 5 & 3-A). She also testified that her customers would not use the
restroom and sink units but for the sanitation services that she provides in connection with
those units. (Transcript p. 48, line 1-p.49, line 13). Although Ms. Boggero generally
charges more for special event services than for construction unit or weekly services, she
testified that this is largely because there is more waste generated with the special events
than with the construction or weekly services and thus more waste has to be removed and
disposed. Ms. Boggero incurs a greater service charge at the disposal plant for the special
évent services because of the greater amount of waste accumulated and disposed of with
the special event services. (Transcript p. 43, lines 10-23; p. 89, line 17-p. 90, line 6).
Although Ms. Boggero uses a DHEC license in her father’s name, she testified that she
notified DHEC of the change in ownership when she purchased the business from her
father, and DHEC did not require her to otherwise update the license. (Transcript p. 62,

lines 1-19).
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Appellant clearly provides a service for her customers regardless of whether they
use a unit provided by her or use their own unit, and her business is distinguishable from

the businesses at issue in LZM. Inc. v. Virginia Dep’t of Taxation, 606 S.E.2d 797 (Va.

2005) and South Carolina Tax Commission Decision S-D-115 (1977). Unlike the
businesses in the LZM case and the Tax Commission case, Appellant does not charge two
separate fees; she only charges one fee—that is for servicing. Although she charges
different fees for weekly customers, such as construction units, than for special event
customers, she testified this was largely because of the amount of waste generated and the
relevant disposal fees that she, in turn, incurs based on the amount of waste. (Transcript p.
43, lines 10-23; p. 89, line 17-p. 90, line 6). There is absolutely no evidence that Appellant
ever provided a unit without providing a service. To the contrary, Ms. Boggero testified
that she always provide a service and she chérges the same fee regardless of whether she
provides a unit or the customer provi&es its own unit.

Appellant’s business is similar to the businesses in S.C. Private Letter Ruling #04-
2 (Jan. 12, 2004), S.C. Private Letter Ruling #97-4 (Sept. 18, 1997), énd S.C. Technical
Advice Memorandum #95-1 (May 23, 1995), wherein Respondent found that under the
true object test, the sales tax did not apply. In those cases, the taxpayers used a garbage
container in the first case and equipment in the latter two cases in connection with
providing a service, and Respondent determined that such property was inciden;[al to the
nontaxable service. Ms. Boggero charges one fee to her customers, which is for the service
of removing, hauling away, and disposing of human waste and any restroom or sink units -
used in the transaction are incidental to the actual service that she provides. Acéordingly,

the substantial evidence in this case indicates that under the true object test, Appellant is
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providing a service that is not subject to the sales and use tax, and the ALC’s Order should

be reversed.

II.. THE ISSUE BEFORE THIS COURT WAS PROPERLY RAISED AND
RULED ON BY THE ADMINISTRATIVE LAW COURT.

The issue before this Court is whether the true object of Appellant’s business is a
service. The ALC found that it was not and imposed the sales tax against Appellant’s gross
proceeds during the audit period. Appellant has appealed that ruling.

Respondent’s argument that Appellant failed to raise certain issues before the ALC
is incorrect. Appellant has appealed the issue of whether the ALC erred in finding her
business was not a service and thus subject to the sales tax. South Carolina case law does
not constrain Appellant to citing or arguing in her appellate briefs only the cases, statutes,
and treatises referenced in the ALC’s Order, as Respondent seems to contend. Also, South
Carolina case law does not limit Appellant from disagreeing with Respondent’s analysis of
her business in an exhibit prepared by Respondent. Rather South Carolina case law
requires Appellant to appeal an issue that was actually ruled on by the lower court, which

Appellant did. See generally Elam v. S.C. Dep’t of Transportation, 361 S.C. 9, 602 S.E.2d

772 (2004) (*A party may wish to file [a Rule 59(e)] motion when she believes the court
has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or
issue, and the party wishes for the court to reconsider or rule on it. A party must file such
a motion when an issue or argument has been raised, but not ruled on, in order to preserve
it for appellate review.”) The issue is, therefore, properly before this Court for appellate

review.



CONCLUSION

For the reasons stated above and based on the arguments set forth in Appellant’s
Brief, the true object of Appellant’s business is the service of removing, hauling away, and
disposing of human waste and any restroom or sink units used in connection therewith are
incidentalv to the nontaxable service. The reliable, probative, and substantial evidence in
the record clearly indicates that the ALC erred in finding that the true object of Appellant’s

business was not providing a service and the ALC’s finding should be reversed.

Respectfully submitted,
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DESIGNATION OF MATTER TO BE
INCLUDED IN THE RECORD ON APPEAL

In addition to those matters previously designated by Appellant, Appellant
proposes the following be included in the Record on Appeal:

1. Appellant’s Exhibit 5 (Service Agreement).

I certify that this designation contains no matter which is irrelevant to this appeal.
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PROOF OF SERVICE

I certify that [ have served Appellant’s Initial Reply Brief and Designation of Matter on
the South Carolina Department of Revenue by depositing a copy of it in the United States Mail,
postage prepaid, on May 23, 2014, addressed to its attorneys of record, Anne Marie Thompson,
Carol I. McMahan, Milton G. Kimpson, and Harry T. Cooper, Jr., Post Office Box 12265,
Columbia, South Carolina 29211.
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Hannah K. Metts
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E-MAIL
" BCEIVED)
The Honorable Jenny Abbott Kitchings

South Carolina Court of Appeals MAY 2 7 2014
1015 Sumter Street

Columbia, SC 29201 | SC Court of Appeals

RE: Eugenia Boggero. d/b/a Boggero’s Portable Toilets v. South Carolina Department
of Revenue
Case No. 13-ALJ-17-0218-CC
Tracking No. 2014-000214

Dear Ms. Kitchings:
Enclosed please find the original and one copy of Appellant’s Initial Reply Brief and
Designation of Matter. I kindly request that you file the original documents and return a clocked

copy to me in the stamped envelope provided.

By copy of this letter and its enclosures to counsel for the South Carolina Department of
Revenue, I am hereby serving same upon it. I have also enclosed a Proof of Service.

Thank you for your attention to this matter.
With kindest regards, [ am
Sincerely yours,
McDONALD PATRICK POSTON HEMPHILL & ROPER, LLC
Hannah K. Metts

HKM

cc: Anne Marie Thompson, Carol I. MéMahan, Milton G. Kimpson, Harry T. Cooper, Jr.,
Attorneys for South Carolina Department of Revenue (w/ enclosures)
Burnet R. Maybank, III (w/ enclosures)



