THE STATE OF SOUTH CAROLINA

In The Court of Appeals o '
—  RECEIVE[,

APPEAL FROM THE SOUTH CAROLIN/ JUN 0.9 2014
WORKERS’ COMPENSATION COMMISSION S :
3C Court ot Appeals

W.C.C. File No. 1116275

John McDaniel, EMPIOYEE, .......ovvuiveieireerreeeeiieeie e seceessee s, ...Appellant, "~

Career Employment Professional
d/b/a Snelling Staffing, Employer, and
United Wisconsin Insurance Co., Carrier, s Respondents.

REPLY TO APPELLANT’S RESPONSE
IN OPPOSITION TO .
MOTION TO STRIKE AND/OR AMEND

Pursuant to Rule 240, SCACR, Respondents Career Empléyment Professional
d/b/a Snelling Staffing and 'United Wisconsin Insurance Co. hereby reply to Appellant’s
resopnse in oppésiftion (“Opposition”) to their Motj;)n to Strike and/or ' Amend P_orﬁons olf
Appellant’s Initial Brief and Designation of Matter (“Motion to Strike”).

~Asto Paragréphs 1 and 2,' the recordings ‘aré not ofﬁ;ial ?eco'rdings or transcripts

in these proceedings, and were never sub.mi.tted to or adm}tted by the Commission. The
fact that this is non-record evidence',cénno;t be curéd by Appellant’s offer to provide a
cop.y of the recordin;gs to Respondent‘s.. Thése’ nén—record items must be stricken fromi
Appeilant’s Initial Brief and from his Designation &f Matter.

As to vParag“raph 3, Appellantis Aménded Fonﬁ 30 was considered only 'tov the

" extent the Commission ruled it was untimely and that the attachments were, therefore, not

" All “Paragraph” references herein are to items initially described in Respondénts’ Motion to Strike.



- part of.the record. - Neither the Amended Form 30 ﬁor its attachments have ever been -
admitted ipto ‘Fhe Cor’ninission recdl;d or substantively conéidéred by the Appellaté Panel.

(See Appeilaté Panel Decision and Ordér, datgd December 19, 2013, Att. B to Motion to ‘
Strike, p 6). |

Appellant’s reliance on Terry v. South Carolina Dept. of Health & Envt’l Control,

377 S.C.A569', 660 S.E.2d 291 (Ct.'App. 2008), does not dictate a different outcome. The
language cited by Appellant simply séts foﬁh.the aippeilate process for agency decisions —
in that case the procedures applicable to OCRM prior tc.). 2006. m does not stand for
the proposition that any evidence, whether admitted into the record below or not, is
properly included 1n an appellate record. | Sirﬁilarly, merely stating an issue on appeal
does not mean that the issue is properly 'p'res'erved or that related evidencé has been
.admitt'ed’ below and/or should b¢ c,onsidereci by an appelléte court. As Appellant
acknowledges, under the Administrative ‘Procedures A;:t, appellate review “must be
confined to the record.” S.C. Code Ann. § 1-23-380(4). |

As to Appellant’s due process argument, procedural due process “is flexible and
calls for suqh procedural protéctions as the particuiar situation deman&ls.” Jones v. South

Caiolina Dept. of Health & Envt’l Contr., 384 S.C. 295, 316, 682 S.E.2d 282, 294 (Ct.

App. 2009). All that due process “requires [is] (1) adequate notice; (2) adequate

"opportunity for a hearing; (3) the right to introduce evidence; and (4) the right to

coﬁfront and cross-examine Witness_es..’.’ Clear Channel Outdoor v. City of Myrtle _‘ .
Beach, 372 S.C. 230, 235, 642 S'.E..2d 565, 567 (2007). -Appellant has been provided:
1) adequate notice of all hearings; 2) two hearings before the Single Commissioner

and one before the Full Commission; 3) the right to introduce evidence pursuant to

-

2



theCommission’s regulétions_(discussed in more detail below); etnd 4) the right to
confront and question hearing witnesses. Thus, therel 1S no evidence that the
, CommiSsion has tfiolated Appellant’s c{ue process rights.'

Seetion 42-3-30 .aut‘horiz'es the Commission to f‘ptomulgate all regulations
relatipg to the administration of the workets‘ compensatiop laws of this State necessery to. '
implement the provisions. of this-title atnd consistent therewith.” .S.C. Code Ann. § 42-3-
30. Pursuant to this authority, the Commissioo has issoed regulations that require parties
to present all of their evidence at,the hearing ’Bef‘ore tile Single vCommis'sioﬁer. S.C.
Code Reg. § 67-613(A). Under certai_n eircumstances, after a matter has been heard By
the single commissidner,j the Fpll‘ Commission may, if good grounds .be showp
therefore, receive further evioence; rehear the parties or their ‘representétives and, if -
,proper, amend the award.”‘ S.C. Code Ann. § 42-17'—50; see also S.C. Code Reg. § 67-
707, which provides that “[w]hen additional evidence is necessar}; for the ‘completion of
the record in a case on review the Commissioﬁ may; in its discretion, order such evidence
tatken before a Commissioner Here Appellant d1d not move to hatve the new ev1dence
attached to his Amended Form 30 admltted before the Full Comm1ssmn but, 1nstead
attempted to submit this materlal via an meffeotlve Amended Form 30 that was untlmely
and unaccompamed by an}; filing fee |

Thus, Appellant’s Amended Form 30 and attachments .must be strlcken from

Appellant’s Initial Brief and from his Designation of matter. Altematively, to the extent -

-* Appellant apparently mlsunderstands Watson V. Xtra M11e Drlver Trammg Inc., 399'S.C. 455, 732
S.E.2d 190 (Ct. App. 2012), which upheld the Commission’s admission of an FCE. Although Watson
confirms that the rules of evidence are not strictly apphed in hearings before -the Commission, it does -
not stand for the proposition that every piece of evidence submitted by a party before the Commission
must be admitted regardless of the reliability, timing or relevance of the submission. .

? Clearly, Appellant knew how to file motions to admit newly dlscovered evidence, as he filed several -
such motions w1th the Commlssmn




: BN )
this Court finds that Appellant’s Amended Form 30-should be included in the Record on

Appeal for ;[he limited purpose of determining whether 'th¢ Commission properl}-/ declined
;co consider Vit, ény references and/or reliance on the Amended Form' 30 Vand its
| attachments should be limited to that issue.

With | respect to Paragréphs 4-15, Respondents agree ’ghat these items are
reasonably identified with the clarifications provided by Appellant. However, ‘the
motions described in Paragraphs‘12, 13, 14, 19 and 20 were denied‘ ar;d, as discussed in
more detail below, their attached documents never were admitted into the record before
the Commission.

The' motion dated May 6, 2013 and filed on May 9, 2013, ;eférenced in
Paragraphs 12, 19 ana 20, (Att. F), was deniécf by the Commission. (Att. VG,). The
motion dated May 10, 2013 and.ﬁ‘led on May 14, 2013, referenced in Paragraph 13, (Att.
H), was similarly denied by the Corﬁmission. A(Att. I).- The saﬁe is true for the
materials attached to Appellan;t’s Motion fdr penzil;cies; dated Jung 11 and filed June 14,
2013, (Att. J), which was denied on Augu:st 12, 2013. (Att. K). VAH"of these materials
were r/1€ver admitted into the rccord, or considered substanfively*by the Commis;iéh at
any level. This _non-record material must Be stricken from ApI;ellaht’s designation and h:¢'A
must be ordered to 'delete the portions of his Initiai Brief that subs‘tal’ntively rely on sucﬁ
non-:écérd materials. | |

With respect to Parégraphs 17 and 21, Respondents note that £he letter provided
by Appellant, listed as “Exhibit C” to his Opposﬁion, did not' include .the‘.attachmel:n;cs,
which Respondénts’ file does hbt iﬁdicaté ever4Were received ‘by them. I-rll.addition,.

" simply mailing these materials under cover of a letter addressed to Ms. Virginia Crocker



was insufficient to lhave these materials included in the Commission” rec-ord' for
consideration. The same is t;rt%e for the letter referericed in Paregraph' 16 in that, in beth :
instances, Appellant neither filed a motion nor made any .other attempt to have these
materials included in the Commission’s record, ThJS non-record material must be
stricken frorp Appellant;s Designatiori and he mus‘; be ordered to delete the portions of
his Initial Brief that substantiyely rely on sueh non-record materials.
CONCLUSION

For the reasons stated herein, Respondents move t}us Court to strike all non-
record mater.iall from Appellant’s Designation anel Initial Brief. This includes items in
Paragraph Nos. 1-3, 12-14, 16, 17, and 19-21. In additiop Respondents repeat their
request that the briefing schedule be stayed whlle the Court cons1ders 1ts Mot1on as
revised by this Reply. |

McANGUS GOUDELOCK & COURIE L. L C.

’June5,2014 - ‘. ﬁg///ﬂ/

W)ston A\dameIII
S.C. Bar No.: 64291
- Meridian 10" Floor
1320 Main Street
‘P.O. Box 12519
Columbia, South Cardlina 29211 22519
(803) 779-2300

Helen F. Hiser

S.C. Bar No.: 76124

735 Johnnie Dodds Blvd., Suite 200
P.O. Box 650007

Mount Pleasant, South Carolina 29465
(843) 576-2900

Attorneys for Respondents
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John C. McDaniel

1387 Camp Road, Unit C, Charleston SC 29412
Phone Number: 843-425-3000
.- Email: jmedaniel1982@gmail.com

May 6, 2013

R. Mark Davis A '
McAngus, Goudelock & Comle
PO Box 650007

Mt. Pleasant, SC 29465

RE: J ohn C. McDaniel v. Career Employment Plofessmnal d/b/a Snelling Staffing
DOI: 11/21/2011 N
WCC File: 1116275 ' b

Dear Counsel,

Enclosed for service, please find the Claimant’s Motion for Additional Evidence and
Notice of Additional APA Submission for the above referenced claim, which are being sent
to the Commission for filing. :

If you have any questions, please do not hesitate to call.

Thank you 7
e 7

/ -

ﬁ‘Uolm C. McDaniel - v




John C. McDaniel

' 1387 Camp Road, Unit C, Charleston SC 29412
_ Phone Number: 843-425-3000
Email: jmedaniel 1982@gmail.com

~ May 6, 2013

Via US Mail
Virginia Crocker, Judicial Du'ectol
S.C. Workers Compensation Commission
‘Post Office Box 1715
-Columbia, SC 29292-1715

RE: John C. McDaniel v. Career Employment Professmnal d/b/a Snelhng Staﬂing
D0OI1:.11/21/2011
~WCC Tile: 1116275

Dear Ms. Crocker,

Enclosed please find the original and one copy of the Claimant Motion for Addltmnal

‘Rvidence and Notice of Additional APA Submissions for the above referenced claim. Please = -

file the original and return a clocked copy to me in the enclosed self-addressed stamped
envelope provide. - : : .

If you have any questions, please do not hesitate to call. Thank you in advance f01
. your dssistance in thlS matte1 '

Thapk you, " -

John C. McDaniel

CC: R. Mark Davis (via US Mail)



South Caroljna Wofkers Compehsatioﬁ Commission
‘ ‘ W.C.C. File No: 1116275
John McDaniel :

} .
employee }
Claimant %
Snelling Staffing Services } Claimant’s Motion for additional
employer } Evidence to Complete the Record and
} Notice of Additional Evidence and
And } Additional APA Submissions-on
} behalf of the Claimant
United Wisconsin Insurance Company c/o }
United Heartland }
Carrier }
}
}.

Defendant

-

WILL YOU PLEASE TAKE NOTICE that the undersigned hereby submit this
Motion for- Additional Evidence for completion bf" the records and Notice of Addition’gl :
Evidence ;lnd Additional APA Submission under’S.C. Code Ann. § 1-23-320 of the
Administrative Procedures Act and Regulation 67-707(A). The Claj\mzlmt reduests the
Commission to allow additional evidence to complete the record.

The Claimant contemis that ‘the‘_évi(‘iénce sought to be introduced is not evideﬁce ofa

cumulative nature but wbuld likely have produced a different result had the evidence been

* submitted.

Tbe Claimént contends that Athe' evidén(;e ‘was not known to’. him to have been
excluded ﬁ'(')n; the record at the time of the .ﬂst'hearmg and the Additional Evidsnce and
APA Submission is being bfought to the attel;.tion of the Commission ~immediétely. | _

Pursﬁant to S.C. Code Ann §‘ 1-23-320(E) Oppoitunity must be 'affoi‘ded all parties; to -
respond and’present evidence and argumerit on' all issues im)dlved.

Pursuant t6 SC Code Ann. §42-3-20 © Thve“commiss'ioneré shall hear ar;d deiiéljinine

all contested cases, conduct informal conferences when necessary, approve settlements,



hear applications for full commissiqn reviews, and handle sqch other matters as:v ﬁlay come
before the department for judicial disposition.

Pursuant to Regulgtion 67-707(A) when additional eviciehce is necessary for
completion of the record in an ca>se on review the Commission may order such evidence
, taken before -a“Commiésioner.

Upon information and belief former Counsel for thé Claimant received a copy of ﬁhe
Claimant complete personnel ﬁle froni the De’fe'ndant’s' attorney on or around August 10,
2012:

The Claimant was of the uﬁde;standing that through either his former counsel or
the Drefendant' s counsel a copy of his personnel file had b»ee.n submitt‘;ed to the Commission.

~ The Claimant contends that he had discussion with his former attqfney and his
office sta&' regarding the submission of these records. The Claimant contends that he was ,
assured that these records would be mtrqdl.lced.to the Commjssion as part of the recoxd.

A The Claimant was unaware that these recolrdslwere not submitted as part of the
record or as part of the APA Submissio;xs.

The Claimant coﬁtends that these records show-his qualifications and skills aﬁd
would have resulted in a difference decisioAn by the Commissioner.

The Claimant contends that letteré. and emails lregarding late payments and
" treatment where exchanged by his former counsel and the Defendant’s Counsel.

The Claimant contends that he had diécussions with and made it clear to his former
attorney that he would _]jké to seek penalties for late payment, under payfaents, léte
treatment and non-approvgl of treatment prescribed by his treating physician.‘ |

| The Claimant at some point was advised. th;u; penalties, 'aj: the discretion of the '

Commission, may go into a worker’s compensaj:ién fund. They Claimant still expressed the



' c_iesire to seek penalties regardless of receipt of ménetary compensatiop resulti;lg from -
penalties. ’

The Claimant adviéed his foﬁﬁer attorney .that. he had numerous emails and
applications that he had submitted inquil_'ing about numerous sedentary positions.

The Claimant re_lied on the advice and expertise: of hié former counsel regardji}g the
submissions of records and APA submissionst

“The Claimani; further contends fhat under the avoidable. conseqﬁences docfrine the
Claimant has a resﬁénsibility to attempt to minimizing damages and should make

reasonable efforts to mitigate the effects of any breach of contract or possible damages

resulting in these records not being submitted into the APA submissions..

!

Pursuant to Watson v. Xtra Mile, S.C. Gt.App. | Opinion No: 50?& the SC Rule?s of
Evidence do not apply in proéeedingjs be_foré the Wg}gker's Coxﬁpénsation Commission. The
Workers Compensation Commissioﬁ is a]lowledl‘wide latifude of procedures and is not
restricted: to the strict rules of evidence applied to j'ixdicial courts. Further the Appeliant o
holds the burden of proof and must place in the record a sufficient foundation for hié

argument.

The Claimant contends that the submission of these records would have resulted in
aé a different decision of the Single Commiésioner. |

The Claimaﬁt reguests fhe Commission to aJiow the additioﬁai evidence and
‘additibnal APA Submission and notifies the Comiﬁission and Defendants’ Counsel of the

below addmonal evxdence and APA Submlssmn on behalf of the Claimant:

Claimant’s Additional Dwdence and Add1t1onal APA Submission

11. | Claimant’s Personnel file , I - | 126-164

12 Letter of Recommendation . 165

13. | Job Applications sent for sedentary work, June 29, 2012- August 22, 166'189
2012 ;




Emails to/from John McDaniel/Jim Pascutti (einployer) regarding

TTC Policy Appeal w/ letter dated 5/31/12 to Dawn Baﬂy re: previous
inquires & unpaid benefits. .

14. 190-195
updated resume for sedentary work & possible work available

15. | Email from John McDaniel re: CDL driving position & Email response | 196-198
from Angela Baldwin, Snelling Staffing dated 5/5/2011 & 5/6/2011 :

14. | Letter from Tom White to Richard Romero 1e no work received due to | 199

‘| restrictions dated 7/6/2012 .

15.- | Letter from Tom White to Alison Nussbaum Legaxdmg payments due | 200
from June dated 7/23/2012.

16. Email from Lori Beck to Tom White regarding TTD beneﬁts dated | 201

i 712312012

17. | Email chain w/ Attachment from Elizabeth Dale to Tom White and | 202-204"
Alison Nussbaum re: payment’s ni)t yet received and miscalculation
on Form 20 dated 7/27/2012 . :

18. | Email from Allison Nussbaum regarding pain management & work | 205
available within restrictions dated 9/13/2012

19. Letter from Tom White to Alison Nussbaum re: pain management 206

. | dated 10/5/2012

20. | Email from Alison Nussbaum dated 10/10/2012 to Tom White re: pam 207

management & orthodox '
23 208-209

as may be applicable; The Claimant moves this Cbmmiséion_ to allowed the above additional |

evidence and additional APA Submissions in order to allow.the Claimant to remedy the

Conclusion

For the foregoing reasons, as well as any other _Rule, case law, statute or authority

situation in an attempt to mitfgate possible damages and allow the Claimant to submit

these additional documents into the record under the'Adminis'trative Procedures Act.

o John C. McDaniel

4

Appellant/Claimant, Pro Se
(Former Class A CDL Driver & General Laborer)




South Carolina W'orkeré Compensation Commission
W.C.C. File No: 1116275

. John McDaniel
“employee
i Claimant
Snelling Staffing Services
employer

Certificate of Service

And

United Wisconsin Insurance Company c/o United
. Heartland ‘
Carrier

Defendaﬁt | } 4 !

1 hereby certify that I had on May 6, 2’013 sérvéd a copy of Claimant’s Motion for
additional evidence and. notice of additional evidence and APA submission by depositing a
true copy of same in the U.S. Mail, proper postaée prepaid, iédciressed to counsel of record

as follows:

Counsel for the Defendants:

' ‘R.’Mark Davis :
"McAngus Goudelock & Courie
PO Box 650007

Mount Pleasant, SC 29465

SC Workers Compensation Commission
PO Box 1715 ' ‘
Columbia, SC 29202-1715

| o / John C. McDaniel
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
J UDICIAL CONFERENCE DECISION AND ORDER

John McDamel v Career Employment Professnonals
‘ SCWCC: 1116275

Commnssnoner James

This matter was heard before the South Carolina Workers' Compensatlon Full Commission in Judicial
Conference. The Commxssnoners considered the matter and ordered the matter handled in the followmg manner: -

IT 1S, THEREFORE, ORDERED the pending appeal of the Administrative Order of the Commission is
hereby, '

‘Dismissed as Interlocutory _Set for Oral Argument

IT IS, THEREFORE, ORDERED {Ke pendlng Motion for Additional Ewdence Dated May 6, 2013 be,
and hereby is; .

Granted. Denied. - stmlssed Set for Heanng
BEFORE THE; A . .
Hearing Comm. Jurisdictional Comm, Full Commission,

I IS, THEREFORE, ORDERED this matter be, and hereby is; remanded to take such action and enter an
Order consistent with. the Court’s directive.

Remand to Panel as ind{cated below.

Barden ‘ James’ Taylor
Beck . —___Roche ‘ __Wilkerson
McCaskill ‘

. Remand for Order consistent with the Order of the Court.
Remand to the Hearing Commissioner.
Remand to the Jurisdictional Commissioner.

Other:

Remand: En Banc Oral Argument.

AND IT IS SO ORDERED.

‘ ) ¢ T.Scott Beck, Chair
: .Colum_bia, outh Carolina L o

CONCURRING: - NOT PARTICIPATING: ' DISSENTING:
Commissioner Susan S. Barden ' ' o
Commissioner Melody James. X :
Commissioner Aisha Taylor — T .
Commissioner Avery Wilkerson o

' - Commissioner Andrea C. Roche ——
Commissioner Gene McCaskill - S o _ -

CERTIFICATE OF SERV]CE : ‘

‘THIS IS TO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDER
IN THE ABOVE ENTTTLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY
DEPOSITING A COPYHEREOF, POSTAGE PAID, IN THE UNITED STATES MAIL

- This duyofjﬁif , 2013, 7’/”1 //ncéd/;uj/,é% & Cuj’)
i ‘%ﬂ%c&f&im Dehunn‘l/em A /( /)?M @M{ '
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/Johil C. .McDaniel

1387 Camp Road, Unit C, Charleston SC 29412
Phone Number: $43-425-3000
Email: jmcdaniel1982@gmail.com

May 10, 2013

Via US Mail

Virginia Crocker, Judicial Duectm

S.C. Workers Compensation Commission
Post Office Box 1716

Columbia, SC 29292-17156

RE: John C. McDaniel v. Career Employment meessmnal d/b/a Snelling Stafﬁng
DOJ: 11/21/2011
WCC File: 1116275 =

Dear Ms. Crocker,

" Enclosed please find the original and one copy of the Appellant/Claimant’s Motion
for additional evidence and testimony to complete the record. Please file the original and "
return a clocked copy to me in the enclosed self-addressed stamped envelope provide.

If you have any questions, please do not he31tate to call. Thank you in advance for
- 'your assistance in this matte1 .

G T - . =
./ e S o

o —— ; e

" GC:R. Mark Davis (via US Mail)



South Carolina Workers Compensation Commission
' W.C.C. File No: 1116275
John McDaniel o A ' }
employee R '
Claimant

Claimant’s Motion for additional
Evidence and Testimony to Complete
g - the Record .

Snelling Staffing Services
employer '

And

United Wisconsin Insurance Company c/o
United Heartland I
Carrier

Mo Sy Nt Samgm? gt g St S St g Nomoe Nt o’

De{fend-ant o . ‘
WILL YOU PLEASE TAKE NOTICE thatv .tl-le underéigned “hereby submit this
Motion for Additional Evidence for completic;ﬁ of -“thé rec;)rds and Notice of Additional
Evidence and Additional testimony undér SC Code Ann, § 1-23-320 of the Administrative
Procedures Act and Reguiation 67-7 07(}!\). The Claimant requests thev Commissi'on to aﬂow
additional evidence to complete the record. N
The Claimant contends that the evidence sought to be inﬁoduced is not eviden(;e ofa
‘ cumﬂaﬁve nature but would likely have produﬁed a different 1"esult héd the evidence been
submitted. | | | ‘

The Claiﬁant contends that the evidélice' ‘was not kﬁown to him to have been
excluded from the record at the time of thé ﬁrst hearing and the Additional Evidenc‘é and
APA Submission is being brought to the attentibﬁ of the Commission immediately.

‘During the singie commission hearing the atto_rngy for the Defeﬁdant cross
examined the Claimant and‘raised'riﬁvmerous feferénces ‘t‘oj thé Claimant’s depositiop, Which
had been takei; prior to the single commiséioners hearing.

The _Claimant conteh_ds that -the épeqiﬁc dﬁestioﬂs alone due not sﬁe_ék to the~ .
entirety of the Claimant’s testimony at his- _depoéition: Thé, Claimant. contends that he was

und?r the impression that his deposition testimony was part of the record.



The Claimantl contends that the att;oiney for thé Deféndant questioned him on

- various activities initially addressed in the Claimant’s deposition testimony to include but
r;ot Emﬂ;ed to moving since his injury. The Claimant’s rep]ied that he had moved from an
apartmer.Lt to a townhouse since his injury aﬁd responded to various questions 1'élated to
activities initially addressed in his deposition. | |

The‘Claim'ant contends that there. were a number of questions that the Defendant’s
attorney asked him regarding houséhold duties and 6ther ﬁhysical activities, in which the
Claimant’s response was brief with the assumption that his deposition testim‘oﬁy wés part
of the records' and that the Singie Conim'iSsioner would review his deposition téstimo;ly in.
its entirety. -

The Claiﬁant contends that had the Commissioner haa his entire deposition
testimon_:y, that there would have been further explanations of such activiﬁes. The Claimant
contends that his former attorney instruqted'him to be brief with résponses to quesﬁ'ons.
The Claimant fufther contends that his former attorney should haye ‘i‘edjreéted fhis; line of
questioning for further explanation knowing_ that the Claimant’s deposition testimm}y ﬁas
not part of the 1*ecor<i. | .

Pursuant to S.C. Code Ann § ‘\i-2_3~320l(E) Opportunity must bé vaffo'rded aJlApartie‘s to
respond and present evidence and argument oﬁ all issues.involved. o

. Pufsuaﬁt t;) SC Code Ann; §42-3-20 (C) The commissioners shall hear and determine
éll éontested caées, conduct informal conferences when necessary, appro;re. settlements,
hear appiicatidns for full commission reviews, a"nd> handle such other matters as may come
.béfore the départment for judicial disposition. |

Pmsuant to Regulation 67-707 (A) when additional evidence is necessary 101

ompletlon of the record in a case on review the Commlssmn may order such evidence taken

before a Commissioner.



The Claimant further contends that under the avoidéble consequences doctrine the
Claimant has a responéibility to attempt to- minimizing damages and sﬁould make
reasonable efforts to mitigate the effects of aﬁy breach of contract or possible damages

resulting in these records not being submitted into the APA submissions.

Pursuant to Watson v. Xtra Mile, scC Ct.App. Opinion No’ 6013, the SC Rules of _

Evidence dp not apply in pfoceedings before the Workérs Compensation Commissio.n.‘ The
Workers Compensation Commission is allowed wide Iatitﬁdelof procedures and is not
restricted to the strict rules of eviciehcé applied to jv;dicial courts. F\xrthex; the Appellant
holds the burden of proof and must place in the‘ record a sufficient foundation for his

argument.

‘The Claimant requests- the Commission to allow- the additionai evidence and
testimony and notifies the Cbmmjssiqﬁ and Defendants’ Coﬁnsel of the vbelc_)w additional
evide_nce and testimony. | |

Cbnélusion

For the foregoing reasons, as well as any other Rule, case law, statute or authority

as may be applicable; The Claimant moves this Commission to allowed the above additional

evidence and the deﬁosiﬁon testimony of the. Claimant into the records in order to allow the
Claimant to remedy the situation in an attenipt to mitigate possible damages and allow the
Claimant to submit this additional testimony.

\

A : e

. :f P

S— sk%_;__ﬂ/ ;, :
/ John C. McDaniel
, ~ Appellant/Claimant, Pro Se
(Former Class A CDL Driver & General Laborer)

J




South Carolina Workers Compensation Commission
W.C.C. File No: 1116275

John McDaniel
employee :
' Claimant ,
Snelling Staffing Services : Certificate of Service

employer

United Wisconsin Insurance Company c/o United
Heartland ‘
Carrier

}
}
}
}
-
}
5
}
}
¥
‘ -}
Defendant }

I hereby certify that I hiad on May 10, 2013 served a copy of Appellant’s Motion for
additional evidence and deposition testimony to complete the record by depositing a true copy of
same in the U.S. Mail, proper postage prepaid, addressed to counsel of record as follows: |
Counsel for the Defendants:

R. Mark Davis
McAngus Goudelock & Courie

PO Box 650007 '
Mount Pleasant, SC 29465

SC Workers Compensation Commission o - ~_
PO Box 1715 ' "
Columbia, SC 29202-1715

! f.:,’/{/ S CS— ./‘2“

R . / " John C. McDaniel
o -/, Claimant, Pro Se
(Former Class A'CDL Driver & General Lab,ore;r)







' SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
JUDICIAL CONFERENCE DECISION AND ORDER :

John McDaniel v Career Employment Professxonals
SCWCC: 1116275

. Commnssnoner James

This matter was heard before the South Carolina Workers! Compensation Full Commission in Judicial
Conference. The Commlssmners considered the matter and ordered the matter handled in the followmg manner:

IT IS, THEREFORE ORDERED the pending appeal of the Admlmstratlve ‘Order of the Commission is
hereby, )

Dismissed as 1nterlocutory. _Set for Oral Argument.

IT IS, THEREFORE, ORDEW pending Motion for Additional Evidence Dated May 10, 2013 be,
and hereby is; '

Granted. - ; Denied. Dismissed Set for Hearing. -
‘BEFORE THE; ‘
Hearing Comm. : J urisdictional Comm. Full Commission.

IT IS, THEREFORE, ORDERED this matter be, and hereby is; remanded to take such action and enter an
Order consistent with the Court’s directive. :

Remand to Panel as indicated below.

Barden : James Taylor
_Beck . . Roche : __Wilkerson
' McCaskill

Remand for Order consistent with the Order of the Court. .
Remand to the Hearing Commissioner. ~ -
Remand to the Jurisdictional Commissioner.

Other:

Remand:

._En Banc Oral Argument.

AND IT IS SO ORDERED.

< T, Scottaﬁeck, Chair
uth Carolina .

Columbia,

2013
CONCURRING: NOT PARTICIPATING: DISSENTING:
Commissioner Susan S. Barden ' o ‘
Commissioner Melody James X
Commissioner Aisha Taylor . . ‘
Commissioner Avery Wilkerson , ' -

Commissioner Andrea C. Roche
Commissioner Gene McCaskill

CERTIFICATE OF SERVICE :
'THIS IS TO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDER
"IN THE ABOVE ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY

DEPO NG A COPYHEREFEOF, POSTAGE PAID, IN THE UNITED STATES MAIL @ {~ )'
This day of \JCUJC) , 2013, .I/Lﬂ WIC M(ﬂl ‘

w i L) Deller /Z/wuc oS







. John C. McDaniel

1387 Camp Road, Unit C, Charleston SC 20412
Phone Number: 843-425-3000
Email: jmcdaniel1982@gmail.com

June 11, 2013

Via US Mail :
Virginia Crocker, Judicial Dn:ectm

S.C: Workers Compensation Commission
Post Office Box 1715

Columbia, SC 29292-1716

RE: John C. McDamel v. Career Employment PI‘OfeSBlOIIal d/b/a Sne]]mg Staffing
DOI: 11/21/2011
WCC File: 1116275

Dear Ms. Crocker

Enclosed please find the ongmal and one copy of the Claimant Motion for Penaltles
and Sanctions for Failure to Provide Treatment and Failure to Provide Treatment in a
timely manner for the above referenced claim; along with the $25.00 filing fee. Please file
the original and return a clocked copy to me in the enclosed self-addressed stamped
envelope provide.

If you have any questlons please do-not hes1tate to call. Thank you in advance for . .
your assistance 1n tlus matber A

‘C. McDaniel

CC: R. Mark Davis (via US Mail)



South Carolina Workers‘ Compensation Commission .
W.C.C. File No: 1116275

John McDaniel }
employee )
Claimant ) i
Snelling Staffing Servmes } - Claimant’s Motion for Penalties and
employer ‘ -} Sanctions for Failure to Provide
: }  Medical Treatment and Failure to

And } Provide Medical Treatment in a

\ } o Timely Manner
Unlted Wisconsin Insurance Company clo 3 '
United Heartland }.
Carrier %
Defendant 3

| WILL YOU PLEASE TAKE NOTICE that the undermgned hereby moves under SC A
Code Ann. Title 42 and all other applicable Iaw for the CO]IIIILISSIOD. to enforce Penaltles and
Sanctions and heleby submlts thJs Motlon for Penalties’ and Sanctlons pursuant to S. C ;
Code Ann. and any and all other Iaws apphcable The Claimant requests and moves f01 the
Commission to enforce penalties and sanctmns agamst the Defendants for the forgoing
reasons. ‘ '

i) Upon information and belief the Defendante and/or counsel for tne ,' |
Defendants are in receipt and have t)een in receipt of all medical records féie%/ant to thie
claim and reports issued by the Clalmant/Appellant s tleatmg phyelf*lans
'2) " The Claimant contends that Dr Olson is and 1emalns the Clannant s treatmg
and‘authorizjng physician since date of injury. ' |
3. The Claimant contende that Dr. Olson initially recomnnended and pree_oribed
Phys.lcal Therapy on 1/9/12 (See attached 1eport 1/9/ 12) |
- 4) The Claimant contends that Dr. Olson 1n1t1a11y recommended and prescubed

* wound debradement/therapy on 1/27/12. (See attaohed report dated 1/27/12 & prescnptxon ‘

- dated 1/27/12)



5) On 2/20/12 Dr. Ohlson»states that claidnant is attempting to facilitate both
treatments through Steinberg Law .Fi\x;m (see attached report 2/20/12)

6) The Claimant and his former attorney attempted to facilitate wound
treatment and physical therapy in a timely manner. (see attached affidavit)

7 | The Claimant contacted Snelling Stafﬁng regarding his frustration with
United Heartland with regards to approving pthsical therapy, aiong with wound treatment
this was notated in the ClaJmant s master dossml (See attached doss1er) | |

8 The Claimant contends that on 2/27/ 12 physical therapy was received and the
Claimant began treatment at Rehabilitation Center of Charleston.

9) The Claimant contends that his recovery was hindered due to the gross delay
in approving physical therapy. “Potential barriers to patient’s' ability to reach maximum
rehab potential: delayed attendance to PT” (See attached RCC report dated 2/27/12)

100  The claimant contends physical therapy was delayed without cause _for a
second period from 4/10/12 till 5/1/12. ‘

11)  The claimant contends that this second delay was also detrimental to hls
recovery and has 1ncreased the extent and duration of his disability. |

12) The claimant contends that if these sessions of physical therapy had been:

proved timely, treatment could have foreseeably mitigated deformities of hammer toe

z2n4'5‘5 toes) and pes planus. |

- 13) The Claimant informed Dr. Olson of hls contmumg attempt to facﬂltate
wound therapy during and prior to the fo]low up visit 4/2/ 12. (See attached Report) |

14)  The Claimant contends that wound therapy, as recommended and prescribed |
by D1 Olson was never approved and/or denled by United Heartland.

15)  The Claimant contends that this denial has led to pelmanent dlsﬁgulement

resulting in an unsightly, scared and dlscolored left foot.



16)  The Claimant discussed the decision to not proceed with surgery with Dr.
Olson on 5/14/12. | o |

17)  The Cl@mt contends that Dr. Olson explained that .surgery was not
feasible if his wound was open. (See attached report datéd 5/ 14/12«)

18)  Dr. Olson’s reported dated 4/2/2Gi2 stétés that there is no longer need for
wound therapy. |

19)  Rehabilitation Centers of Charléston’s, physical therapy notes from 6/26/12
state that the wound is nearlj( healed. ‘(See attached physical therapy notes)

20) The Claimant contends that due to not ‘receiving wound therapy; the
Claimant's wound re.mained open at leas't, until 6/26/12 resulting in Dr. Olsén not
proceeding with surgery.. A-

21) The Claimant contends that- his 'perm’an‘ent‘ disability and 1'eéovery were
é.ffected by Defendants 'not ailthoriiin_g or facﬂitatiﬁg wound treatment. |

_22) The Claimant’s contends that not authorizing wound treatment contributed
" to the Claimant’s permanent restrictions, disabi]ity and ot}iér medical issues. |

23) The élaimant contends that not recéiving wpund therapy has hindered h_is ‘
rellabﬂl:t_ation and amplified his permanent disability due to this mJury

| ' | 24)  Dr. Olson’s report dated 5/14/12 recominehds and prescribes Chronic Plain
Managemént.

25)  The Claimanl; attempéed to faciiitate and receive Chronic Pain Management |
as prescribed by Dr. Oison. | o | -

26)  The Claimant first received Chronic Pain Management on 10/30/12.

27) | Dr. Ohlson first recommended and prescfibed orthotics'on 712/ 12 )

28)  United Heartland also.deléyed‘ this until, on or after, 11/ 1/12.



~29) | Pulsuant to Martin v. Rapld Plumbmg, 631 SE Zd 547 “The statute sets the
time of the penalty as begmnmg W1th the faﬂure to comply W1th sectmn 42 9-260 and
contl‘numg for as long as t_he_ benefits are wrongfu].ly thhheld." |
, 305 Pulsuant to Crulel V. Envuonmental the Claimant can be held hable and -
penahzed for belng a hmd1 ance on his rehablhtatmn affectmg the extent and dul ation of
disability.
31) The claimant contends the‘contrapositive of the. aboire must be applied in this .
‘ case,,therefote, the carrier must be held liable, and penahzed, for'being a hindtance on the
;Clahnant’s recovery. The Clajihant contends that equity t‘oﬂows the iaw and Defen’dants’
shall also be held hable for non-compliance. | |
32) | Watson V. tha MJle states that equity follows the law, as such penalties '
must be applied as the carrier in the mstant case has hmdered the Clalmant’s recovery and
contributed to the extent and duration of disability. - .
'33) .Brown v. BI-LO stites that treating .physicians are comt)elied to
' communicate all relevant facts and medical recOrds to the employer.
34) The Clannant contends Dr. Ohlson was not in violation of thls Thus, the.
. Defendants possessed all necessary documents to authonze these treatments. |
35) The clalmant contends that the ‘record as a whole contains “‘hstantial
‘evidence to suppo1t the ca1r1er has wﬂlfu]ly; and with mahce, faJled to provide mechcal care .
as dn*ected and must he penahzed.. | |
36) The claimant contends that penalties-ere’ of a..punitive nature and must be .

applied as to discour age this behavmr and conduct

37) - The claunant contends that Title 42 &. 88 mandate care be p1 ov1ded



38) A pres‘criptiqn is deemed an order of tregtment as the SC | Workers
Compensation Code provides that exﬁployei's shall provide medical care 'asébciated with the
injury. |

39)  Pursuant to 43-3'175(2), Willful disobedience of an order can be punished by
up to $500 per day ﬁe. |

40) | These actions affectéa the claimanit significantly.

41) Sénctions imposed in this matter sﬁould include compensation to the
" claimant. |

49)  These sanctions are not limited in scope by 43-8-175 (A)(1). .

43)  Pursuant to 42-3-175(A)(2) vthe Department of Insurance must be notified of
an insurer’é or an adjﬁstor’s.faﬂure to authorize and péy benefifs for medical treatment.

‘44) " Pursuant to 38-55-570 (Aj the office of the Attorney General must be
informed of the same' actionsfinactions via ndtiﬁcation to the Fraud Department.of the
same. |

45) ~ The Claimant contends that penalties should be enforced in the below
amount for failure to provide medical treat‘ment and failure to provide medical treatment in
‘a timely manner,

46) The Clain;ant contends that sanctions applied on his behalf sheuld also

reflect the below computations.

TREATMENT PRESCRIBED RECEIVED/ APPROVED | DAYS $500 PER DAY

Physical Therapy 1/9/12 - 2127112 49 $24,500.00
" _ 5/1/12 ' 21 | $10,500.00
Wound Treatment | 1/27/12 Never Received; 4/02/12 | 65 $32,500.00

| 6/27/12-healed . - 96 $48,000.00
Pain Management | 5/14/12 10/30/12 169 | $84,500.00
Orthotics ' 7/02/12 On or after 11/1/12 121 | $60,500.00

Conclusion




For the foregoing r.easonsyas well as any other Rule, casé law, statute or authority
as may be applicable, whereas; the comzﬁiési’on has authority to access éancﬁons; and to
double all fines and pe-nalties;' i)The Claimant moves this "Comrrlxission to enforce pen.alties'
on Respondents eduai to the maximum allowable,‘ éﬁd 2) Sanctions paid to‘t;he claimaﬁt m |
fhe equ;l amount, or in tile alternative an aniouﬁt ée'en fit by-the commi‘ssion of not less
than 1/10t% the maximum per occurrence, per day, and/01 3) hold an evidentiary heanng on
the merits of tlus motion alone, allowmg this i 1ssue to be adjudicated fairly, and 4) 1eport
this failure to prov;de treatment to the Departmept of Insurance and the Fraud Dlylsmn of

the Attorney General for further cdmpliahce invéstigaf;ion. .
A

" John G McDanicl
: Appellant/Claimant, Pro Se
.(Former (lass A CDL Driver & General Laborer)



o




SOU TH CAROLINA WORKERS’ COMPENSATION COI\/IMISSION
JUDICIAL CONFERENCE DECISION AND ORDER :

o John McDamel v Career Employment Profcssxonals
‘ ' SCWCC: 1116275 -

Commissioner; James

This matter was heard before the South Carolina Workers Compensatlon Full Commission in Judicial

Conference. The Commissioners considered the matter and ordered the matter handled in the following manner: -
MOTION FOR PENALTIES AND SAN CTIONS

IT IS, THEREI‘ORE ORDERED the pending appeal of the Administrative Order of the Commxsmon is

heleby, .

Disniissgd as Interlocutory, Set for Oral z\rgmnent.

IT1S, THEREFORE, ORD ERED thepending motxon be, and hereby is;

Granted. ~ Denied. - . Dlsmlssed __Set for Hearing,
BEFORE THE; ) : )
Hearing Comm,. Jurisdictional Comm. Fuall Commission.

' : ' ‘
IT IS THEREFORE, ORDERED this matter be, and hereby-is; remanded to take such action and enter an
Order consistent with the Coult s directive, : .

Remand to Panel as mdicated below. -

__Barden James ‘ Taylor
Beck —_Roche, ‘ ___Wilkerson
McCaskill .
‘ Remand for Order éonsistent with the Order of the Coutt.
Remand to the Hearing Commissioner.,
: Remand to the Jurisdictional Commissioner.
Other:___
Remand: Panel Oral Argument, _En Banc Oral Argument.
AND IT IS SO ORDERED. % |
- /éZ—-’\____—-— /-
%f‘. ScottBeck, Chair
Columbla South Carolina ' o
/ r }2013 ‘
"CONCURRING: NOT PARTICIPATING: DISSENTING:
- Commissioner Susan S. Barden . . .
Commissioner Melody James X

Commissioner Aisha Taylor
Commissioner Avery Wilkerson
Commissioner Andrea C. Roche
Commissioner Gene McCasklll

CERTII‘ICATE OF SERVICE : ‘
THIS IS TO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDIR
INTHE ABOVE ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY OR 1Y

DEPOSITING A COPYHEREOF, POSTAGRE PAID, IN'THE UNITED STATES N All
‘This day of , 2013, ¢ w/\//( C m d[?(ﬁ,@ @ {{ (M—g’/
’By= ) S/‘C\{’C;‘CQfﬁd(i-gzll\D/cpz{tmcntv [ /V((Z//t /—)[CV( (

Nleon, Myssuen

>




RFCEIVE]

THE STATE OF SOUTH CAROLINA -~ JUN 0.8 2014
' In The Court of Appeals - ' '

| 30 Court o1 Appeals
'APPEAL FROM THE SOUTH CAROLINA
WORKERS’ COMP_ENSATION COMMISSION

N I3

W.C.C. File No. 1116275

John McDaniel, Employee,..................... e e Appellant, |
V.
Career Employment Professional
d/b/a Snelling Staffing, Employer, and ' ,
United Wisconsin Insurance Co., Carrier, ..........c.ccoee.... ST Respondents.
PROOF OF SERVICE

-1 certify that on the 5™ day of June 2014, [ "served the Respondents;" Reply to
Appellant’s Response in Opposition to Motion to Strike and/or Amend on John McDaniel
by depositing a copy of it in the United States Mail, postage prepaid, addressed as follows:

John C. McDaniel, Pro Se -
1387 Camp Road, Unit C
" Charleston, SC 29412 - S .

. IM¥gal ASsistanf to Helen F. Hiser
McAngus, Goudelock & Courie LLC
735 Johnnie Dodds Blvd., Su1te 200
P.O. Box 650007
Mount Pleasant, South Carohna 29465
(843) 576 2900.

Attorneys for Respondents Career Employment
‘Professional d/b/a Snelling Staffing.and United

Wisconsin Insurance Co.



Reply To ‘ . H‘\ (‘ tf? 3.' gr g:s G RY
HELEN F. HISER p o T R R ,5 ;

Direct Dial: (843) 576-2930 - )
helen.hiser@mgclaw.com JUN # ¢ 7834

June 5, 201450 Gourt ui nppeals

Via U.S. Mail

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals

P.O. Box 11629

Columbia, SC 29211

RE: John McDaniel v. Career Employment Professionals d/b/a Snelling Staffing
Services and United Wisconsin Insurance Company c/o United Heartiand
Date of Accident: November 21, 2011
WCC File No.: 1116275
Our File No.: 20638.12027
Claim No.: 041100021048 ,
Appellate Tracking No.: 2014-000186

Dear Ms. Kitchings:

Enclosed pléase find the original and seven (7) copies of Respondents’ Reply to
Appellant’s Response in Opposition to Motion to Strike and/or Amend, and the original
and one copy of the Proof of Service in the above-referenced matter. Please file the
originals and return a clocked-in copy in the self-addressed, stamped envelope.

If you have any questions, please do not hesitate to contact me. .

Yours truly,

McAngus Goudelock & Courie, LLC

Helen F. Hiser

Enclosures
cc: John C. McDaniel, Pro Se

735 JOHNNIE DODDS 8LVD, SUITE -+ 843.576.2900 Prong
200 © 843 5340805 Fax
POST OFFICE BOX 650007 WWW. MGCLAW, COV

MCcANGUS GOUDELOCK & COURIE Lic MT. PLEASANT, 5C 29465
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The Honorable Jenny Abbott Kitchings

South Carolina Court of Appeals
P.O.Box 11629
Columbia, South Carolina 29211




