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ThIS case IS scheduled for oral argument at 10 30 a m on Tuesday, May 22,2012 The 
followmg oral argument tImes have been allocated 

Appellant 10 mmutes 

Respondent 10 mmutes 

Appellant m Reply 5 mmutes 



Very truly yours, 

fiLh/uft. W/~ 
ADMINISTRATIVE ASSISTANT 
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To Appellate Defender Breen Stevens 

From Daniel E Shearouse 

Date March 21 2012 

RE May Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the May 2012 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case(s) 

Court Will meet the days of May 1 2 3 22 and 23 Please notify this office In writing prior to 
March 28 2012 as to any scheduling conflicts for the May term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please advise as to the speCifiC nature of the conflict 

The State v Wylie, Clifford 
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From Daniel E Shearouse 

Date March 21 2012 

RE May Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the following case(s) will probably be reached for hearing at the May 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case(s) 

Court will meet the days of May 1 2 3 22 and 23 Please notify this office In writing prior to 
March 28 2012 as to any scheduling conflicts for the May term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please adVise as to the specific nature of the conflict 

The State V Wylie, Clifford 
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The State, Respondent 

v 

ClIfford A WylIe, Appellant 

The Honorable G Edward Welmaker 
PIckens County 

Tnal Court Case No 2009-GS-39-00413 
2009-GS-39-0 1406 
2009-GS-39-01407 

ORDER 

Pursuant to Rule 204(b) of the South Carolma Appellate Court Rules, 

thIS appeal IS hereby certIfied for reVIew by the South Carolma Supreme 

Court Upon receIpt of thIS order, the Court of Appeals IS hereby dIrected to 

forward the case file, all records and bnefs and any exhIbIts on file to thIS 

Court 

IT IS SO ORDERED 



cc Appellate Defender Breen Stevens 
SenIor AssIstant Attorney General Melody Brown 
The Honorable Jenny KItchIng 
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South Carolma CommIssIOn on IndIgent Defense 
POBox 11589 
ColumbIa, SC 29211 

Re The State v WylIe, ClIfford 

Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 9211 

1015 SUMTER STRFET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 7341839 
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The followmg Order has been endorsed on your Motion to Amend the DeSIgnatIOn of Matter to 
Be Included m the Record on Appeal m the above entItled case on appeal 

"Granted 

) 

John Cannon Few,C J 
F or the Court 

By sl Tanya A Gee 
Clerk 

The Supplemental Record on Appeal IS due to be served on or before November 28,2011 

Very truly yours, 

tI. ~dA, fJuw-};;. 
CLERK r- d-

TAG/lb 
cc Semor ASSIstant Attorney General Melody Brown 



STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from PIckens County 

G Edward Welmaker, CIrcUIt Court Judge 

THE STATE, 

RESPONDENT, 

v 

APPELLANT 

MOTION TO AMEND THE DESIGNATION OF MATTER 
TO BE INCLUDED IN THE RECORD ON APPEAL 

Counsel for Chfford Wyhe respectfully requests the Court's permISSIOn to amend the 

deSIgnatIOn of matter to be mcluded m the record on appeal and to file a supplemental record on 

appeal m thIs case In support of thIs motIon counsel shows 

1 The Record on Appeal IS due to be filed and served on today, September 26,2011 

2 WhIle prepanng the record on appeal, counsel dIscovered that the sentencmg sheets 

where madvertently left out of the deSIgnatIOn of matter to be mcluded m the record on 

appeal 

3 These pages dIrectly relate to an Issue bnefed on appeal, and counsel respectfully moves 

thIS Court to allow hIm to amend the deSIgnatIOn and mclude these pages m the record 

4 Counsel, Melody J Brown, of the South Carolma Attorney General's Office has kIndly 

consented by telephone to thIS request 



I 

5 Counsel makes thIS request In good faith and not for purposes of delay 

WHEREFORE, the undersIgned counsel respectfully requests thIS Court's permIssIOn 

to amend the desIgnatIOn of matter to be Included In the record on appeal 

September 26,2011 

Respectfully submItted, 

Breen R Stevens 
Appellate Defender 

Attorney for Appellant 

i' _--,~LeD 
~~llf I_~ 

\- - -



STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from PIckens County 

G Edward Welmaker, CIrcUIt Court Judge 

THE STATE, 

RESPONDENT, 

v 

CLIFFORD WYLIE, 

APPELLANT 

CERTIFICATE OF SERVICE 

The underSIgned attorney hereby certIfies that a true copy of the MotIOn to Amend the 
DeSIgnatIOn of Matter to be mcluded m the record on appeal m the above referenced case has 
been served upon Melody J Brown, EsqUIre, at Rembert DennIS BUIldmg, Room 519, 1000 

Assembly Street, CohunbJa, SC 29201'~OfQ?'~ 

SUBSCRIBED AND SWORN TO before me 
1 

December 4,2017 

Breen R Stevens 
Appellate Defender 

ATTORNEY FOR APPELLANT 
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September 1,2011 

South CarolIna CommIssIOn on IndIgent Defense 
POBox 11589 
ColumbIa, SC 29211 

Re The State v WylIe, ClIfford 

Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 29211 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803) 714 1890 
FAX (803) 734 1839 

\I w\\ sccourts org 

The folloWIng Order has been endorsed on your MotIOn to Accept the ImtIal Reply Bnef of 
Appellant as FIled Out of TIme In the above entItled case on appeal 

"Granted 

-, 
John Cannon Few,C J 

For the Court 

By sf V ClaIre Allen 
Deputy Clerk 

The ImtIal Reply Bnef of Appellant has been receIved, accepted, and filed WIth the Court The 
Record on Appeal IS due to be served on or before September 26, 2011 

\ 

Very truly yours, 

v.~~/~ CLERK ,- ~ ~ a-
TAGflb 
cc Semor ASSIstant Attorney General Melody Brown 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from PIckens County 

G Edward Welmaker, CIrcUlt Court Judge 

THE STATE, 

RESPONDENT, 

v 

CLIFFORD WYLIE, 

APPELLANT 

MOTION TO ACCEPT THE INITIAL REPLY BRIEF 
OF APPELLANT AS FILED OUT OF TIME 

Pursuant to Rule 240 of the South CarolIna Appellate Court Rules, the undersIgned 

counsel requests the relaxatIOn of Rule 263(b), SCACR, and allow leave In whIch to file the 

ImtIal Reply Bnef of Appellant In thIS case out of tIme In support of thIS motIon counsel 

submIts the follOWIng 

The ImtIal Bnef of Respondent and DesIgnatIOn of Matter In thIS case were filed 

wIth thIS Court on August 8, 2011 

2 However, counsel receIved a copy of the ImtIaI Bnef of Respondent and 

DesIgnatIOn of Matter on August 15, 2011 and accordIngly calendared ten days (l0) from thIS 

date to file the InItIal reply bnef However, thIS date was Inadvertently mIscalendared 



3 Counsel has prepared the ImtIaI Reply Bnef of Appellant and IS fihng It 

sImultaneously wIth thIS motIon 

4 Counsel for the Attorney General's office consents to thIS request as shown by 

sIgnature below 

5 Counsel makes thIS request In good faIth and not for purpose of delay 

WHEREFORE, the undersIgned counsel respectfully requests that the Court grant 

counsel's request to relax Rule 263(b), SCACR, and allow leave In whIch to file the ImtIal Reply 

Bnef of Appellant In thIS case out of tIme based upon the above eXIgent cIrcumstances 

ThIS 25th day of August, 2011 

I Consent 

WA-
Melody J Brown, EsquIre 

Respectfully submItted, 

C!0d2i= ~VENS 
Appellate Defender 

A TTORNEY FOR APPELLANT 
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ARGUMENTS IN REPL Y 

I The letter faxed from the Department of Mental Health did not constItute a 
report by the designated exammer 

The State asserted that the fax supphed to the prosecutIOn by the Department of 

Mental Health supervIsor constItuted a report, and that the first Issue of Wyhe's appeal IS 

based on "the form and completeness of the report rehed upon by the Judge" Bnef of 

Respondent, p 5 and 7 ThIS IS mcorrect 

The clear and unambIguous language of the statute mandates that "the deSIgnated 

exammers shall make a wntten report to the court" and contam not only the "dIagnosIs of 

the person's mental condItIon," but also the "chmcal findmgs" S C Code Ann § 44-23-

420(A) through (B) (West, Westlaw current through end of2010 Sess) Yet, the author of 

the letter to the prosecutor was not the deSIgnated exammer, and the letter Itself was devOId 

of the necessary chmcal findmgs m support of the diagnoses asserted by the non-exammer 

allegedly on behalf of the deSIgnated exammer Rather, It IS merely a letter from the non-

examImng supervIsor purported to contam the deSIgnated exammer's conclUSIOns Far from 

bemg the report prepared by the deSIgnated exammer and sent to the court, as mandated by 

law, the letter faxed to the prosecutor amounts to nothmg more than hearsay withm hearsay 

document proffered by the State Accordmgly, the letter IS not a report under the facts of the 

case and law of South Carolma 

3 



II WylIe's SIXth Amendment Confrontation Clause right was vIOlated when Dr 
Fulcher relIed extenSively upon, and read from, the autopsy report that was 
performed and prepared by a different forensIc pathologist 

The State appears to assert that Dr James Fulcher's testImony regardmg the autopsy 

report was permIssIble, and not m vlOlatlOn of Wyhe's SIxth Amendment ConfrontatlOn 

Clause nght, pursuant to ItS mterpretatlOn of the recent Uruted States Supreme Court case, 

Bullcommg v New MexIco, 131 S Ct 2705 (2011) Bnef of Respondent, p 15-16 

The Bullcommg decislOn was made "m hne wIth controllmg precedent" of Crawford 

v Washmgton, 541 US 36, 124 S Ct 1354 (2004) and Melendez-Dmz v Massachusetts, 

557 US _,129 S Ct 2527 (2009) Id 131 S Ct at 2713 As such, Bullcommg dId not 

change or alter those pnor decislOns, rather, those declSlons dIctated the result of 

Bullcommg 

The Bullcommg Court reIterated the Crawford holdmg that "fidehty to the 

ConfrontatlOn Clause perrmtted admIssIon of testlmomal statements of Wltnesses absent 

from tnal only where the declarant IS unavmlable, and only where the defendant has had 

pnor opportunlty to cross-exarnme" Id 131 S Ct at 2713 (mtemal quotatlOns omItted) 

The Court then reaffirmed that "Melendez-Dmz, relymg on Crawford's ratlOnale, refused to 

create a 'forensIc eVIdence' exceptlOn to tills rule" Id Therefore, It IS unsurpnsmg that the 

Court mamtamed ItS posltlon that "analysts who wnte reports that the prosecutlon mtroduces 

must be made avmlable for confrontatlOn even If they possess 'the sCIentlfic acumen of 

Mme Cune and the veracIty of Mother Theresa '" Id 131 S Ct at 2715 (quotmg 

Melendez-Dmz, 557 U S at _, n 6, 129 S Ct at 2537, n 6) 

As a result, the surrogate forensIc sCIentlst m Bullcommg could not testIfy m court 

as to the report produced by a non-testIfymg sCIentlst who actually performed the forensIc 

4 



exammatIOn, even where the surrogate was "qualIfied as an expert wItness" With respect to 

the eqUIpment and procedures utIlIzed by the non-testIfymg SCIentIst Id 131 S Ct at 2713-

14 Agam, thIS IS because "the Clause does not tolerate dlspensmg wIth confrontatIOn 

sImply because the court belIeves that questIOnmg one wItness about another's testImorual 

statements provIdes a fair enough opporturuty for cross-exammatIon" Id 131 S Ct at 2716 

Although the Bullcommg Court dId not reach the specIfic Issue of "an expert WItness 

asked for hIS opmIOn about underlymg testImorual reports that were not themselves admItted 

mto eVIdence," Wyhe submIts that such a decIsIon wIll lIkely be gUIded by current Supreme 

Court precedent, as was the Bullcommg case, and forbId such Crawford statements to enter 

mto eVIdence through the testImony of a dIfferent WItness 131 S Ct at 2722 (Sotomayor, J 

concurrmg m part) Further, the precedent ofUruted States V Ayala, 601 F 3d 256 (4th Clr 

2010) and Uruted States V Johnson, 587 F 3d 625 (4th CIr 2009) already touched on the 

admlsslblhty of forbIdden Crawford statements through an expert Witness' m-court 

testImony an expert IS permItted to utIlIze a statement barred by Crawford m reachmg an 

mdependentJudgment, so long as he does not act as a transmItter for the testImomal hearsay 

m the gUIse of an expert opmIOn Ayala, 601 F 3d at 275, Johnson, 587 F 3d at 635 Under 

thIS standard, an end-run around Crawford IS prevented, and courts stIll WIll not permIt one 

Witness' out-of-court testImorual statement to enter mto eVIdence through a dIfferent 

Witness' m-court testImony Bullcommg, 131 at 2715 Therefore, the ratIOnale of both 

Ayala and Johnson regardmg expert testImony comports With the SIxth Amendment 

ConfrontatIOn Clause pnnclples dIscussed and applIed m Bullcommg 

In the present case, the autopsy was performed and the report was completed by a 

dIfferent forensIc pathologIst, and the report was not offered mto eVIdence Tr 267, In 24--

5 



Tr 268, In 4, Tr 274, 11 7-11 Further, Dr Fulcher went beyond sImply gIvmg hIS expert 

opmIOn based upon the underlymg autopsy report Instead, portIOns of the autopsy report 

were extensIvely relIed upon, and sometImes read aloud, as part of hIS m-court testImony 

Tr 262,11 13-21, Tr 268, In 17-Tr 270, In 1,11 24-25, Tr 274,11 12-14, Tr 277,11 3-

11, Tr 279,11 6-11 Thus, regardless of Dr Fulcher's qualIficatIOn as an expert m forensIc 

pathology, he acted as a mere vector for portIOns of the autopsy report, hIs testImony 

vIOlated WylIe's nghts under the ConfrontatIOn Clause 

For the remammg arguments advanced by the State In the Bnef of Respondent, 

WylIe respectfully stands upon hIS pnor bnefto the Court 

6 



CONCLUSION 

For the foregomg reasons m reply to the Respondent's bnef, as well as those 

advanced III Appellant's mitIal bnef, ClIfford WylIe respectfully requests reversal of hIs 

convIctIOns and remand for a new tnal 

ThIs 25th day of August, 2011 

Respectfully submItted, 

~r2P~ 
Breen Richard Stevens 
Appellate Defender 

A 1 TORNEY FOR APPELLANT 
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DennIS BUIldmg, Room 519,1000 Assembly Street, ColumbIa, SC 29201, tills 25th day of August, 

~t2iu-~ 
Breen RIchard Stevens 

2011 

Appellate Defender 

ATTORNEY FOR APPELLANT 

SUBSCRIBED AND SWORN TO before me 
thIs 25th day of August, 2011 
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ARGUMENT 
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The tnal Judge dId not abuse hIS dIscretIOn m denymg appellant's 
motIon for a contmuance where the tnal Judge had confirmatIOn from 
DMH that the evaluatmg doctor opmed appellant was competent to 
stand tnal and found appellant demonstrated cnmmal responsIbIlIty 
and that he dId not lack sufficIent capacIty to conform hIS conduct on 
the day of the murder There was no dIspute appellant was properly 
evaluated, and no ObjectIOn that the lack of the formal report 
hampered the defense In short, appellant faIled to show cause to 

11 

1 

2 

3 

5 

contmue the matter 5 

II 

The tnal Judge dId not abuse hIS dIscretIOn m allowmg Dr Fulcher to 
testIfy as an expert m forensIc pathology where Dr Fulcher merely 
used the autopsy report of another pathologIst as part of the baSIS for 
hIS own opmIOn on the manner or cause of death There IS no 
confrontatIOn clause mfrmgement where appellant had the opportu-
nIty to cross-examme Dr Fulcher on hIs own opmIOn 14 

III 

Appellant preserved no Issue regardmg Dr ThreadgIll's testImony 
relatmg a statement by the chIld VIctIm - that "he belIeved thIS to be 
hIS fault" - m support of her opmIOn that testIfyIng would be 
detnmental to the chIld The only eVIdence m the record IS that 
appellant, after InItIally obJectmg, WIthdrew hIS objectIon 21 
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IV 

Appellant faIled to obJ ect to the sentence and no Issue IS preserved for 
thIs Court's reVIew Even so, there IS no factual basIs for relIef m 
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CONCLUSION 29 
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APPELLANT'S STATEMENT OF ISSUES ON APPEAL 

I Whether It was error to deny a contmuance seekmg to allow the court ordered mental 
health exammatIOn reports regardmg Wyhe' s competency and cnmmal responsIbIhty 
to be furnIshed by the Department of Mental Health before tnal? 

II Whether Wyhe's SIxth Amendment ConfrontatIOn Clause nght was vIOlated when 
the autopsy report prepared by the doctor performmg the autopsy was used m the 
testImony of a dIfferent doctor at tnal? 

III Whether the psychologIst's testImony regardmg statements of the ChIld was 
ImpermIssIble hearsay, and VIOlated Wyhe' s SIxth Amendment ConfrontatIOn Clause 
nght, when the ChIld was an avaIlable WItness but uncalled by the State? 

IV Whether the tnal court Imposed an Illegal sentence upon Wyhe by sentencmg hIm 
to five (5) years for the charge of posseSSIOn ofa weapon dunng the commISSIOn of 
a VIOlent cnme when he was already sentenced to LWOP for the charge of murder? 

(FBOA, p 4) 
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RESPONDENT'S STATEMENT OF THE CASE 

A GreenvIlle County Grand Jury mdIcted Chfford Wyhe ("appellant") m Apnl2009 

for the murder ofMehssa DaVIS Wyhe (R p *) The grand JUry also mdIcted appellant m 

September 2009 for unlawful conduct towards a chIld and posseSSIOn of weapon dunng the 

commISSIOn ofa cnme (R p *) AJurytnal was held January 15, 19, and 20, 2010, before 

the Honorable G Edward Welmaker The JUry convIcted as charged (Tr p 640, hnes 2-

19) The tnal Judge sentenced appellant to ten (10) years Impnsonment for the unlawful 

conduct towards a chIld, a consecutlve hfe sentence for murder, and, five (5) years 

Impnsonment, concurrent and subsumed by the hfe sentence, on the weapon charge (Tr p 

649, hnes I-B) 

ThIS appeal follows 
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RESPONDENT'S STATEMENT OF FACTS 

On February 13, 2009, appellant shot and kIlled hIS wIfe m presence of theIr eIght 

year old son At approXImately 8 57 pm, wIfe was on the phone WIth the Clemson PolIce 

Department requestmg help WIfe stated that her husband had a gun and was gomg to shoot 

her (Tr p 163, lmes 22-24) The dIspatcher testIfied that whIle trymg to calm the WIfe, she 

heard WIfe begm to scream (Tr p 165, lmes 17-19) The dIspatcher testIfied the first 

sounds were qUIte loud, then she "could hear her place the phone actually down, lIke It fell 

agamst somethmg," then her VOIce became "more mdIstmct," before stoppmg altogether 

(Tr p 173, lme 22 - P 174, lme 13, p 165, lInes 20-22) 

Officers responded wIthm approxImately two mmutes of the dIspatch call (Tr p 

200, lmes 2-5) Appellant opened the door for the officers, after havmg pushed the body 

away from the front door WIfe had apparently fell agamst the door and partIally blocked It 

(Tr p 201, lme 21 - P 202, lme 16, p 288, lmes 21-25, p 442, lmes 8-15, p 484, lme 21 -

p 485, lme 1, p 489, hnes 2-10) The telephone was off the hook, m a chaIr, and stIll 

mdIcated the 911 call (Tr p 329,lmes 14-22, p 489, hnes 2-16) When asked where the 

shooter was, appellant admItted that he was the shooter (Tr p 204, hnes 5-10) Appellant 

adVIsed the respondmg officer where he placed the gun m the home (Tr p 206, lmes 9-13) 

The gun was subsequently recovered m the descnbed locatIOn (Tr p 331,lmes 11-20) 

BallIstIc testmg confirmed the fragments collected from autopsy bore markmgs mdIcatmg 

the bullet had been fired by the gun, WIth the pOSSIbIlIty of a match to another weapon "way 

below" what the analyst conSIdered "possIble" (Tr p 399, lme 22 - p 400, lme 8) Gun 

powder reSIdue on the WIfe's ShIrt mdIcated that she was one to three feet away from the 
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muzzle when shot (Tr p 548, hnes 22-25) WIfe was already dead when the first 

responders entered (Tr p 290, hne 15 - p 291, lme 5) Emergency medIcal personal 

arnvmg approxImately ten mmutes after the officers, confirmed the VIctIm was dead at the 

scene (See also Tr p 251, lme 1 - P 253, hne 17) 

The respondmg officers also notIced appellant's son m the hallway, and asked the 

chIld to go mto hIS bedroom (Tr p 207, hnes 7-15) When approached m the bedroom, the 

chIld asked about hIS mother (Tr p 208, hnes 11-22) Officers attempted to shIeld the 

young boy whIle takmg hIm from the murder scene (Tr p 208, hne 24 - P 209, hne 13) 

The chIld was told of hIS mother's death at the polIce statIOn He became pale, looked as If 

he would famt, and became III (Tr p 471, lInes 15-19) The chIld's therapIst opmed the 

chIld suffered from post-traumatIc stress dIsorder (Tr p 531, hnes 14-15) The chIld was 

stIll undergomg treatment therapy at the tIme of tnal (Tr p 531, hnes 15-21) 
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ARGUMENT 

I 

The tnal Judge dId not abuse hIS dIscretIOn m denymg appellant's motIon for a 
contmuance where the tnal Judge had confirmatIOn from DMH that the evaluatmg 
doctor opmed appellant was competent to stand tnal and found appellant 
demonstrated cnmmal responsIbIlIty and that he dId not lack sufficIent capacIty to 
conform hIS conduct on the day of the murder There was no dIspute appellant was 
properly evaluated, and no ObjectIOn that the lack ofthe formal report hampered the 
defense In short, appellant faIled to show cause to contmue the matter 

Relevant Facts 

On November 25,2009, the tnal Judge Issued an "Order for Competency to Stand 

Tnal EvaluatIOn Pursuant to State v BlaIr" (R p *) At the tIme of the January 15, 2010 

pre-tnal heanng, the tnal Judge had no report dIrectly from the evaluatmg doctor However, 

\ 

the State relIed upon a fax report from the evaluatmg doctor's ImmedIate supervIsor that 

confirmed the doctor found appellant competent to stand tnal, cnmmal responsIbIlIty, and 

dId not lack sufficIent capaCIty to conform hIs conduct on the day ofthe murder (Tr p 76, 

hne 19 - p 77, lme 8) The State also noted that appellant, though he notIced the posslblhty 

of an msamty defense, had not pursed the defense 

As you WIll recall, thIS IS actually the second tIme that we have delayed 
thIS case for the defendant On November the 25 t

\ the Court SIgned an order 
for hIm to be evaluated for cnmmal responsIbIlIty and competency to stand 
tnal and a capaCIty to conform He was - - that order was SIgned by the Court 
November the 25th of '09 

On November the 30th of'09, I was served wIth notIce ofmtent to use 
an msamty defense To thIS date, I've gotten no documents whatsoever No 
names of wItnesses No names ofanythmg or anybody Mr Dejong mtends 
to use to prove that 

(Tr p 76, lInes 6-19) 
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Defense counsel objected only to the extent that a formal report by the evaluatmg 

doctor had not been receIved (Tr p 77, lme 11 - p 79, lIne 21) The tnalJudge addressed 

appellant dIrectly to determme whether he understood the proceedmgs (Tr p 81, lme 8 -

p 83, lme 18) In consIderatIOn of the fax summary, and appellant's responses to the tnal 

Judge's questIOns on procedure and court functIons, the tnal Judge found appellant competent 

to stand tnal (Tr p 83, lme 19 - P 84, lme 22) The tnalJudge specIfically provIded that 

he would allow appellant to "re-raIse[]" the Issue dunng tnal, and cautIOned that he would 

reVIsIt the rulmg If"anythmg occurs that may gIve me some trepIdatIOn or heSItancy about 

that rulmg "(Tr p 84, lInes 7-12) Defense counsel never raised any Issue on competency 

dunng the tnal, and offered no eVIdence of msanity In fact, at sentencmg, defense counsel 

stated as to appellant's background 

No real hIStOry of mental health hIStOry I thmk there was some penpheral 
hIStOry of mental health 

(Tr p 647, lIne 24 - p 648, lme 2) 

DISCUSSIOn 

Appellant complams the tnal Judge erred m grantmg hIS request for a contmuance m 

order to receIve a formal report from the Department of Mental Health ("DMH") (FBOA, 

p 9) As a first matter, hIS complamt centers merely on receIpt of the report, not on any 

substantIve findmg or SupportIve eVIdence (See Tr p 77, lInes 11-12," I have a copy of 

the letter, but I have a problem WIth the process ") All the partIes understood the doctor's 

findmgs, and there was no ObjectIOn to the findmgs, or defense eVIdence presented that 

would rebut those findmgs (Tr p 76, lme 22 - p 77, lme 22) Compare Pate v Robmson, 

383 US 375, 384 (1966)("counsel throughout the proceedmgs mSIsted that Robmson's 
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present samty was very much m Issue WIth thIS record we cannot say that Robmson 

waIved the defense of mcompetence to stand tnal") Moreover, the lack of ObjectIOn as to 

the ments ofthe mental health eVIdence IS consIstent WIth appellant's posItIon at sentencmg, 

that there was no hIStOry of sIgmficant mental health Issues "The defendant bears the burden 

of provmg hIS lack of competence by a preponderance of the eVIdence, and the tnal judge's 

rulmg wIll be upheld on appeal If supported by the eVIdence and not agamst ItS preponder­

ance" State v Wezk, 356 S C 76,81,587 S E 2d 683,685 (2002), adhered to on reh g,354 

S C 382,581 S E 2d 834 (2003) See also S C Code Ann § 17-24-10 ("The defendant has 

the burden of provmg the defense of msamty by a preponderance of the eVIdence") The 

onl y eVIdence presented was the report of findmgs that supported, along WI th the tnal judge's 

colloquy wIth the appellant, the tnal judge's rulIng that appellant was competent to stand 

tnal Indeed, a heanng IS not reqUIred at all where there IS no eVIdence of controversy State 

v Hall, 312 S C 95,99,439 S E 2d 278,281 (1994)("Pnor to tnal, the State's psychologISt 

determmed that Hall was, m fact, competent Moreover, Hall hImself mdIcated that he 

understood the proceedmgs The eVIdence of record negates the neceSSIty of a competency 

heanng") The tnal judge dId not abuse hIS dIscretIOn m findmg appellant competent and 

that he demonstrated cnmmal responsIbIlIty wIth abIlIty to conform, and the tnal judge's 

rulIng should be upheld Wezk 

At any rate, the "process" defense counsel complamed of IS not the demal of an 

evaluatIOn or a heanng on the findmgs, but rather the form and completeness of the report 

relIed upon by the tnal judge It IS thIS process, and purported faIlure to present a report as 

reqUIred by statute, that appellant argues entItles hIm to relIef (See FBOA, p 11 (reCItIng 
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"statutory scheme" and "statutonly mandated procedures") Based on the completely 

speculatIve nature of the request for evaluatIOn, l and m lIght of appellant's reasonable and 

appropnate responses to the tnal Judge concernmg "the pendmg charges, the purpose of the 

proceedmgs, and the roles ofthe mdlvlduals mvolved,,,2 It would not have been an abuse of 

dIscretIOn to declme to order an evaluatIOn at all State v Burgess, 356 S C 572,574-576, 

590 S E 2d 42,43-44 (Ct App 2003) However, one was ordered, a report of the findmgs 

was made, an m-court evaluatIOn of appellant by the tnal Judge was made, and the tnal Judge 

consIdered all the eVIdence m findmg appellant competent wIth no eVIdence he lacked 

cnmmal responsIbIlIty or abIlIty to conform ThIS mcluded the summary report of findmgs 

Second, the baSIS for the motIon for a contmuance IS suspect, not only because there 

was no ObjectIOn raIsed as to mterference WIth defense eVIdence, but also because the case 

has been contmued once before over the State's ObjectIOn (Tr p 26, lInes 1-6), and appellant 

made two other motIOns to contmue Appellant attempted to fire counsel because he 

belIeved he needed more tIme, (Tr p 73, lInes 3-16)(See also Tr p 586, lInes 1-5), and, 

appellant sought a contmuance based on a reporter's passmg contact WIth two potentIal 

1 In upholdmg m habeas a state court deCISIOn denYIng a contmuance, the Fourth 
CIrCUIt has noted that an appomtment "three months before tnal" allows tIme for 
mdependent research mto facts SupportIve of the defense Hutchms v Garnson, 724 F 2d 
1425, 1433-34 (4th Clr 1983) Agam, appellant presented no eVIdence to rebut the findmgs 
dunng the heanng Moreover, the SolICItor noted, WIthout ObjectIOn or qualIficatIOn, that the 
evaluatIOn was ordered out of an abundance of cautIOn rather than real concern, and there IS 
no eVIdence of a real psychIatnc dIsorder (Tr p 79, lme 23 - P 81, lme 7) 

2 The record also shows a contmumg abIlIty, and no destabIlIzatIOn dunng tnal, 
supported by appellant's appropnate mteractIOn WIth the tnal Judge when dlscussmg 
appellant's nght to testIfy (Tr pp 583-586) See State v Colden, 372 S C 428,442,641 
S E 2d 912, 920 (Ct App 2007)("court's mqUIry dunng the WaIver of hIS nght to testIfy, 
mdlcated that Colden had no dIfficulty conversmg effectIvely") 
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jurors, when the only reference was to the type of case (murder), not any facts, (Tr p 20,lme 

15 - P 29, Ime 15) The pattern of seekmg delay IS cunous, but, the pattern of delay m 

conjunctIon wIth the total lack of eVIdence as to msamty or even a hIstory of severe mental 

Illness as cause for seekmg a contmuance for receIpt of a fuller report mdlcates the 

contmuance was lIttle more than another attempt to slow the tnal At any rate, the tnal judge 

specIfically mformed counsel that he was WIllIng to revIsIt the Issue at any tIme dunng tnal 

as necessary (Tr p 24, Imes 4-22) ThIS record does not support appellant was pushed 

forward unfaIrly and to hIS prejUdICe 

Agam, the Issue IS squarely one of suffiCIency of the report pursuant to statute - not 

a demal of the nght to a heanng The State IS oblIged to offer an opportumty for the 

defendant clalmmg lack of competency an opportumty to be heard State v Blalr, 275 S C 

529,533,273 S E 2d 536,537 (1981)("SectIOn 44-23-430 provIdes a competency to stand 

tnal heanng 'shall' be held after a psychIatnc exammatIOn has been ordered under s 

44-23-410") See also Thomas v Cunnzngham, 313 F 2d 934, 938 (4th Clr 1963) 

("procedural due process reqUIres that a state shall afford hIm adequate opportumty to raIse 

the Issue") A partIcular form of report, though, IS not reqUIred 

It should not be lost m the arguments on appeal that a heanng was held, and that the 

findmgs of the evaluator were consIdered, along WIth any eVIdence the defense WIshed to 

offer - the defense sImply offered none Agam, there IS no due process VIOlatIOn The Issue 

here sImply bolls down to whether the tnal Judge could accept the assertIOns of DMH 

WIthout a formal, detaIled report There IS no bar to the receIpt of thIS eVIdence WhIle 

defense counsel argued below that the faIlure to receIve a detaIled report should prevent the 
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heanng, (Tr p 79, lInes 6-21), the only clear argument made In ObjectIOn to the summary 

report ofthe findIngs was "hearsay" (Tr p 77, lInes 20-23, p 79, lIne 12) It IS well settled 

that the report IS not hearsay State v Frankhn, 318 S C 47, 50,456 S E 2d 357, 359 

(1995)("report IS a statutory exceptIOn to the rule agaInst hearsay") Defense counsel dId 

argue that "wIthout eIther the BlaIr heanng or a copy of that evaluatIOn" to be made an 

exhIbIt, the tnal court could not rule (Tr p 79, hnes 6-21) Respondent Interprets the 

argument as the summary report IS not a report as reqUIred by statute to prompt the statutonly 

reqUIred heanng It IS thIS argument appellant appears to make on appeal (See FBOA, pp 

10-13) To make such an argument, however, appellant reads much Into the statutory 

reqUIrement of the report that SImply IS not there 

The statute reqUIres a "report" - not any partIcular form or completeness to the report 

S C Code Ann § 44-23-420 reqUIres only the barest of reports to Include 1) any "dIagnosIs 

of the person's mental condItIOn" and 2) "clImcal findIngs beanng on the Issues of whether 

or not the person IS capable of understandIng the proceedIngs agaInst hIm and aSSIstIng In hIS 

own defense" (or could obtaIn the abIlIty) WhIle certaInly there IS an accepted customary 

expectatIOn to form of the report, the statute does not mandate the form of the report 

Moreover, at least one other case references a letter from other staff relatIng findIngs by 

another See State v Bradley, 343 S C 461, 462-63, 539 S E 2d 720, 721 (Ct App 

2000)(referencIng both a report, and "DMH letter accompanyIng the evaluatIOn" In WhICh 

"an ASSOCIate DIrector"advIsed "'the hospItal staff finds that [Bradley] shows MIld Mental 

RetardatIon"') AgaIn, It IS not dIsputed that the evaluatIOn was made, (Tr p 77, hnes 13-

14), and the examIner, through hIS supervIsor, made a report of hIS findIngs to the tnal court 
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The dIspute was the absence of"underlymg data" (Tr p 77, lmes 22-23) Such data IS not 

reqUIred, by statute, to be attached to the report 

In a SImIlar vem, the Idaho Court of Appeals, m State v Wells, 645 P 2d 371 (Idaho 

Ct App 1982), evaluated a completeness Issue m regard to report receIved The report m 

Wells faIled to state the reqUIred statutory findmg, but "dId state that the psychIatnst found 

no mental dIsease or defect" 645 P 2d at 374 As the tnal Judge dId here, the Wells tnal 

Judge allowed the defendant to present any and all mformatIOn that he WIshed to present at 

tnal The court of appeals speCIfically noted that no challenge to the "adequacy of the 

evaluatIOn" was made, nor was Wells' "fitness to stand tnal" made an Issue Id The court 

held "that appellant was not depnved of due process He was afforded every reasonable 

opportumty to prepare for, and to present, a defense on the grounds of mental dIsease or 

defect We find no fundamental error on the part of the tnal court" 645 P 2d at 375 

SImIlarly, there IS no fundamental error here The report, as It IS, supports that the evaluatIOn 

was made, and the findmgs - on both competency to stand tnal and cnmmal responSIbIlIty 

- were reported to the court LIke Wells, there IS no "fundamental error" UnlIke Wells, 

though, there was a report here of the findmgs Thus, thIS case IS stronger, and even more 

removed from the pOSSIbIlIty of "fundamental error" 

Further, appellant's relIance on Unzted States v Walker, 537 F 2d 1192 (4th Clr 

1976), (FBOA, pp 14-16), IS mIsplaced As appellant correctly states, competency to stand 

tnal and cnmmal responSIbIlIty are separate and dIstmct concepts (FBOA, p 9) The tnal 

Judge here ordered evaluatIOns for both competency and responSIbIlIty WIth capaCIty to 
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conform 3 (R pp *) As noted above, the letter from DMH addressed both (See Tr p 77, 

Imes 2-3) RelIef m Walker (whIch was sImply a remand), was premIsed on the fact that 

whIle ordered to report on both, the doctor "faIled to state any conclusIOn as to Walker's 

mental capacIty to commIt the offense" Walker, 537 F 2d at 1194 Here, appellant cannot 

pomt to a failure to report on eIther Walker IS factually dIfferent 

As to appellant's assertIOn that he was demed access to eVIdence, (FBOA, p 15), thIS 

Issue IS procedurally barred See e g State v Dunbar, 356 S C 138, 142,587 S E 2d 691, 

693 (2003)("In order for an Issue to be preserved for appellate reVIew, It must have been 

raised to and ruled upon by the tnal Judge") Defense counsel's argument below remamed 

squarely on the procedural necessIty of receIpt ofa detaIled report (See Tr p 78, Imes 4-14) 

There was no ObjectIOn to demal of access to eVIdence, or even a request for another 

evaluatIOn And, agam, appellant faIled to pursue an msamty defense at tnal, and, at 

sentencmg, conceded a lack of sIgmficant hIStOry of mental health Issues at all (Tr p 647, 

lme 24 - P 648, Ime 2) There IS no basIs for an assertIOn he was demed access to eVIdence 

SUpportIve of an aVailable defense 

Lastly, If entltled to anythmg, appellant IS entItled to a heanng on remand to 

determme competency afterrecelpt ofthe detaIled report State v Blazr, 275 Seat 534, 273 

S E 2d at 538 ("on remand, If the heanng reveals Blair was mcompetent to stand tnal, an 

order reversmg hIS convIctIon should be entered and a new tnal granted when he IS presently 

3 "SectIOn 44-23-410 does not apply to evaluatIOns for cnmmal responsIbIlIty, It 
governs only evaluatIOns to determme competency to stand tnal" but "[t]he tnal Judge has 
the dIscretIOn to order a mental health evaluatIOn where the defendant mdicates an mtent to 
mtroduce eVIdence at tnal that he lacked cnmmal responsIbIlIty" Monahan v State, 365 S C 
130, 133,616 S E 2d 422, 423-24 (2005) 
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competent to stand tnal However, Ifthe heanng reveals BlaIr was competent to stand tnal, 

the convIctIon WIll stand") See also State v Evans, 309 S C 471,476,424 S E 2d 512, 515 

(Ct App 1992)(remandmg and dlrectmg evaluatIOn wIth provIsIOn "If the heanng reveals 

that Evans was competent to stand tnal, the convIctIOn stands") The same IS true If thIS 

Court should determme error as to the report on cnmmal responslblhty UnIted States v 

Walker, 537 F 2d at 1196 ("we remand the case to the dIStnCt court wIth dIrectIOns to appomt 

a psychIatnst to determme whether there eXIsts a substantIal questIOn as to Walker's cnmmal 

responslblhty If the report ofthe exammmg psychIatnst mdlcates such a questIOn, and If the 

defense counsel represents that he mtends to rely upon It on retnal, the Judgment wIll be 

vacated and a new tnal granted OtherwIse, the Judgment WIll stand affirmed") It would 

be mconcelvable to grant a new tnal on an Issue where an appellant demonstrated no 

prejUdICe and suffered no prejUdICe Here, such rehef would be partIcularly egregIOus where 

the partIes and the Judge were well aware of the DMH findmgs whIch showed findmgs 

appellant was competent and demonstrated cnmmal responslblhty WIth capaCIty to conform 

at the tIme of the murder There IS not one IOta of eVIdence or opmIOn that would support 

a lack of competence or cnmmal responslblhty and capaCIty to conform However, appellant 

IS not entItled to any rehef, mcludmg such a remand 

"The grantmg of a motion for a contmuance IS wlthm the sound dIscretIOn of the tnal 

court and WIll not be dIsturbed absent a clear showmg of an abuse of dIscretIOn" State v 

Colden, 372 S C 428,435,641 S E 2d 912, 916 (Ct App 2007) PetitIOner has shown no 

abuse of dIscretIOn Therefore, the tnal Judge's ruhng should not be dIsturbed on appeal 

Appellant's argument to the contrary must be rejected 
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II 

The tnal Judge dId not abuse hIS dIscretIOn m allowmg Dr Fulcher to testIfy as an 
expert m forensIc pathology where Dr Fulcher merely used the autopsy report of 
another pathologIst as part of the baSIS for hIS own opmIOn on the manner or cause 
of death There IS no confrontatIOn clause mfrmgement where appellant had the 
opportumty to cross-examme Dr Fulcher on hIs own opmIOn 

Relevant Facts 

Dunng pre-tnal motIOns, defense counsel objected to another pathologIst (Dr 

Fulcher) testIfyIng based on the exammmg pathologIst's (Dr Ward's) report He argued a 

confrontatIOn Issue and rehed upon the Umted States Supreme Court rulmg m Melendez-

Dzaz 4 (Tr p 102, lme 18 - P 104, lme 22) The SOhCItor ImtIally rehed upon State v 

Cutro,5 whIch found that an autopsy report was a busmess record and not madmiSSIble 

hearsay (Tr p 106, lme 1 - P 107, hne 4) The SohcItor contmued, however, that even If 

that were not the case, the Dr Fulcher would be testIfyIng to hIS own opmIOn, thus a hearsay 

exceptIon would not be necessary (Tr p 108, hnes 1-9) The tnal Judge condItIonally ruled 

that the Issue may be "moot," but took the matter under adVIsement (Tr p 109, hnes 9-17) 

Dr Fulcher was quahfied as an expert m forensIc pathology WIthout objectIOn (Tr 

P 266, hnes 17-23) Dr Fulcher testIfied that he dId not perform the autopsy, however, he 

reVIewed the files from the autopsy - photographs and report - and also reVIewed cnme 

scene photographs provIded by the coroner (Tr p 267,lme24-p 268,lme23) Asaresult 

of hIS reVIew, he determmed "[t]he manner of death m thIS case IS a gunshot wound to the 

4 Melendez-Dzaz v Massachusetts, 557 U S --, 129 S Ct 2527 (2009) 

5 365 S C 366,377,618 S E 2d 890,896 (2005) 
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back, the nght shoulder specIfically'" (Tr p 269, lmes 6-7) He descnbed the wound to the 

shoulder, and the eVIdence of blood from the mouth as shown m the cnme scene photo­

graphs, and opmed that the bullet severely damaged the aorta, leadmg to death wIthm 

seconds (Tr p 269, lme 10 - p 273, lme 12) 

On cross-exammatIOn, Dr Fulcher also confirmed that hIS testImony was based upon 

hIS own medIcal opmIOn (Tr p 276, lmes 5-6) Further, defense counsel tWIce acknowl­

edged - though the form of the questIOn - that Dr Fulcher's testImony consIsted of hIS own 

observatIOns and opmIOns based on hIS medIcal trammg, though part of that reVIew was 

reVIew of the autopsy report (SeeTr p 277,hnes 17-19,p 278,hnes 14-17) 

On redIrect, Dr Fulcher testlfied that It was not "unusual" for one doctor to use 

another doctor's autopsy report m formmg an opmIOn on cause of death (Tr p 281, hnes 

16-25) 

Appellant complams on appeal that hIS nght to confrontatIOn was vIOlated by 

allowmg Dr Fulcher to testIfy as to cause of death when the testlmony was "based pnmanly 

upon the autopsy report prepared by Dr Ward" (FBOA, p 18) 

DIscussIOn 

A defendant certamly has the nght to confront hIS accusers However, the facts here 

do not show that Dr Ward's opmIOn and results were SImply admItted through Dr Fulcher 

Rather, Dr Fulcher used the report of facts from the autopsy, along wIth photographs of the 

cnme scene as proVIded by the coroner, to form hIS own opmIOn concernmg the cause of 

death As such, there was no confrontatlon clause Issue ThIS Issue IS best resolve by reVIew 
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of Melendez-Dzaz the latest Melendez-Dzaz based rulmg, Bullcomzng v New Mexlco, 131 

S Ct 2705,2709 (2011) I 

In MelendeZ-DWzf the Supreme Court held that an affidavit prepared by the analyst 

showmg the results of laBoratory drug testmg could not be mtroduced wIthout the analyst 

I 
testIfyIng at tnal unless the testmg analyst was "unavaIlable to testIfy at tnal and that 

I petItIOner had a pnor opportumty to cross-examme" the testmg analyst 129 S Ct at 2532 

I In Bullcomzng, the Supreme Court sImIlarly found that the analyst who tested defendant's 

I blood-alcohol concentratIOn level was reqUIred to testIfy SpecIfically, the Court found that 

I 
substItutmg another analyst for the testmg analyst was not suffiCIent to satIsfy the 

I 
constItutIOnal guarantee ofthe nght to confront the wItness Bullcomzng, 131 S Ct at 2710 

("We hold that surrogate LstImony of that order does not meet the constItutIOnal reqUIre-

I ment") However, the Corrt underscored an Important fact m why the substItutIOn was not 

suffiCIent - that "the State called another analyst who was famIlIar WIth the laboratory's 

testmg procedures, but ha6 neIther partICIpated m nor observed the test on Bullcommg's 

blood sample" 131 S cJ at 2709 In other words, the wItness offered had no personal 

I knowledge of the testmg or vahdIty of the result 131 S Ct at 2715 ("surrogate testImony of 

I 
the kmd Razatos was eqUIpped to gIVe could not convey what Caylor knew or observed 

I 
about the events hIS certIficatIOn concerned, Ie, the partIcular test and testmg process he 

employed Nor could such surrogate testImony expose any lapses or hes on the certIfyIng 

analyst's part") The WItness was avaIlable, essentIally, to read from the report of another 

There was no assertIOn that the testIfyIng analyst "had any 'mdependent opmIOn' concernmg 

Bullcommg's BAC" 131 S Ct at 2716 
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The factual premIse here IS dIrectly contrary to the ImpermIssIble "surrogate" 

testImony m Bullcommg Here, Dr Fulcher repeatedly testIfied that he formed hIS own 

OpInIOn, and Dr Ward's report was not admItted mto eVIdence Further, Dr FulchertestIfied 

that It was a common practIce m forensIc pathology to use the medIcal findmg from an 

autopsy performed by another m support of an opmIOn on cause of death Dr Fulcher's use 

of Dr Ward's report fits squarely under Rule 703, SCRE ("The facts or data m the partIcular 

case upon WhICh an expert bases an opmIOn or mference may be those perceIved by or made 

known to the expert at or before the hearmg If of a type reasonably relIed upon by experts 

m the partIcular field m formmg opmIOns or mference upon the subject, the facts or data need 

not be admissible m eVidence") Thus, Dr Fulcher's use of the report, regardless of whether 

It IS admIssIble on ItS own,6 was proper m formmg hIS OpInIOn Dr Fulcher was entItled to 

testIfy as to hIS opmIOn Id See also Rule 702, SCRE (experts may testIfy based on 

"knowledge, skIll, expenence, trammg, or educatIOn m the form of an opmIOn or 

otherwIse") Therefore, the testImony was properly admItted under the rules governmg 

expert testImony, and there was no mfrmgement on appellant's confrontatIOn nghts 

Further, the testImony tracks almost precIsely one of three exceptIOns carefully 

proposed m the JustIce Sotomayor's concumng opmIOn, whIch was wntten m part, to set out 

the parameters and lImItatIOns of the maJonty's decIsIOn 

6 Though not at Issue m the mstant case, an autopsy IS arguably not mcluded m the 
Melendez-Dzaz rulIng 129 S Ct at 2546 (KENNEDY J dIssentmg)(cItmg to law reVIew 
comment that "that every court post-Crawford has held that autopsy reports are not 
testImonIal") Moreover, our state supreme court has found such reports to be busmess 
records and not barred as hearsay State V Cutro, 365 S C 366,377,618 S E 2d 890,896 
(2005) 
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thIS IS not a case m whIch an expert wItness was asked for hIS mdependent 
opImon about underlymg testImomal reports that were not themselves 
admItted mto eVIdence See Fed Rule EVId 703 (explammg that facts or data 
of a type upon whIch experts m the field would reasonably rely m formmg an 
opmIOn need not be admIssIble m order for the expert's opmIOn based on the 
facts and data to be admItted) As the Court notes, ante, at 2715 - 2716, the 
State does not assert that Razatos offered an mdependent, expert opmIOn 
about Bullcommg's blood alcohol concentratIon Rather, the State explams, 
"[a]sIde from readmg a report that was mtroduced as an exhIbIt, Mr Razatos 
offered no opmIOn about PetItIOner's blood alcohol content " Bnef for 
Respondent 58, n 15 (cItatIOn omItted) Here the State offered the BAC 
report, mcludmg Caylor's testImomal statements, mto eVIdence We would 
face a dIfferent questIOn If asked to determme the constItutIOnalIty of 
allowmg an expert wItness to dISCUSS others' testImoma1 statements If the 
testImomal statements were not themselves admItted as eVIdence 

131 S Ct at 2722 (SOTOMAYOR, J concumng) 7 

Agam, the constItutIOnal lImItatIOn IS not at Issue on these facts The record sImply 

cannot support appellant's assertIOn on appeal that the doctor sImply read from the autopsy 

report (See FBOA, p 22, allegatIOn Dr Fulcher "parroted portIOns of Dr Ward's report") 

The doctor freely admItted that he used the report, m part, m formmg hIS opmIon But the 

record does not support he "surrogate wItness" procedure denounced m Bullcomzng 

Consequently, appellant has faIled to show error at all Lastly, even If the eVIdence was 

Improper, the error could only be harmless 

7 The Umted States Supreme Court has granted certIOran m a SImIlar case whIch 
relIed upon thIS dIstmctIOn See People v Wlllzams, 939 N E 2d 268 (Ill 2010), cert 
granted, 10-8505,2011 WL 2535081 (U S June 28,2011) The IllmOIs court recogmzed 
the tradItIOnal exceptIOn "ThIS Court has long held that prohIbItIons agamst the admISSIOn 
of hearsay do not apply when an expert testIfies to underlymg facts and data, not admItted 
mto eVIdence, for the purpose of explammg the baSIS of hIS opmIOn " 939 N E 2d at 278 
Further, the court rejected the Melendez-Dzaz rulmg as affectmg same, notmg the expert at 
Issue was not sImplyreadmg from the report but gIVmg her own opmIOn 939 N E 2d at 281-
282 
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A ruhng that IS m "vIOlatIOn of the SIxth Amendment nght to confrontatIOn IS not a 

per se reversIble error" but subject to a harmless error analYSIS State v Smlth, 315 S C 547, 

552,446 S E 2d 411,414 (1994) Here, the error could only be harmless based on the nature 

ofthe testImony and the wealth of eVIdence of gUIlt m the record For mstance, the testImony 

sImply estabhshed a gunshot wound that kIlled the VIctIm Officer James Maw of the 

Clemson CIty Pohce Department had prevIOusly IdentIfied a photograph from the autopsy, 

whIch he had attended, as showmg the entry wound on the VIctIm's body (Tr p 259, hnes 

5-21) Further, the respondmg officers, at the home WIth mmutes ofthe VIctIm havmg called 

911, found the VIctIm slumped on the floor, already dead (Tr p 283, hnes 1-22, p 288, 

hnes 21-25, p 290, hne 10 - P 291, lme 5) Emergency paramedIcs were at the scene at 909 

(the VIctIm's 911 call havmg been receIved at 8 57, (Tr p 163, hnes 3-24)), and concurred 

thatthevlctImhadalreadydled (Tr p 251,lmel-p 253,lmeI7) Thedoctor'stestImony 

regardmg a qUIck death by shootmg was, m thIS case, cumulatIve State v Haselden 353 

S C 190,577 S E 2d 445 (2003) (Improper eVIdence harmless where merely cumulatIve to 

other eVIdence), State v Evans, 378 S C 296, 299, 662 S E 2d 489, 491 (Ct App 

2008)( eVIdence "merely cumulatIve, msubstantlal" dId not affect the result of tnal and 

conSIdered harmless) Further, there was substantIal and overwhelmmg eVIdence of gUIlt 

"[ A]n msubstantIal error not affectmg the result ofthe tnallS harmless where gUIlt 

has been conclUSIvely proven by competent eVIdence such that no other ratIOnal conclUSIOn 

can be reached" State v Pnce 368 S C 494,500,629 S E 2d 363,366 (2006), cltmg State 

v Bmley 298 SCI, 5, 377 S E 2d 581, 584 (1989), Arnold v State 309 S C 157, 172,420 

S E 2d 834, 842 (1992) Where the record shows any error to be harmless beyond a 
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reasonable doubt, the error wIll not afford relIef Przce, 368 Seat 499,629 S E 2d at 366, 

cltmg State v Plckens 320 S C 528,531,466 S E 2d 364,366 (1996) The eVIdence of gUIlt 

not only depends upon the eVIdence above mentIOned, but also appellant's own statement to 

respondmg officers that he was the shooter (Tr p 204, lmes 1-10, p 233, lmes 9-12) 

Further, appellant related the locatIOn of the gun that fired the fatal shot (Tr p 206, lme 9-

13, p 331, lInes 5-8, p 399, lme 22 - p 400, lme 8) Here, there IS substantIal and solId 

eVIdence of guIlt Even so, respondent mamtams the record shows no error 

Appellant's argument to the contrary must be rejected 
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III 

Appellant preserved no Issue regardmg Dr ThreadgIll's testImony relatmg a 
statement by the chIld vIctIm - that "he beheved thIs to be hIS fault" - m support of 
her opmIOn that testIfyIng would be detnmental to the chIld The only eVIdence m 
the record IS that appellant, after mItIally objectmg, wIthdrew hIS ObjectIOn 

Relevant Facts 

Appellant objected m lzmme to any hearsay statement presented m Dr ThreadgIll's 

testImony Appellant referenced the doctor's report that set out, m detaIl, the vanous 

statements from the chIld and from others, such as famIly and teachers, whIch supported her 

opmIOn (Tr p 425, lmes 6 - p 427, lme 10) The State agreed that the report contamed 

such hearsay and further agreed the hearsay should not be presented (Tr p 427, lmes 13-

20) The tnal judge asked If any statements regardmg the facts of the murder would be 

ehcIted, to whIch the assIstant SohcItor answered "Absolutely not, Your Honor I agree that 

would be Improper" (Tr p 428, lmes 14-18) Defense counsel agreed wIth the proposed 

scope of the testImony, and condItIonally agreed on admIssIbIhty dependmg upon whether 

the testimony at tnal conformed to the agreement (Tr p 429, lme 19 - P 429, lme 8) 

Dr ThreadgIll testIfied that the chIld suffered from post-traumatIc stress dIsorder 

(Tr p 531, hnes 14-21) The defense objected only once, dunng the doctor's opmIOn as to 

what affect testIfyIng would have on the chIld - speCIfically, when the doctor stated "one of 

the first thmgs he saId was - - " (Tr p 531, lme 22- p 532, lme 6) After a bench 

conference, the doctor was allowed to testIfy as follows 

A I beheve It would be detnmental to PIerson because of some of the 
symptoms that he expenenced after the event and that he may have a 
recurrence of some of those symptoms 

Q Okay And you started to say one of the first thmgs he told you 
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A One of the first thmgs he saId to me IS he belIeved thIS to be hIS fault 

(Tr p 532, lIne 21 - p 533, lme 5) 

DISCUSSIOn 

As a first matter, appellant has not preserved an Issue for reVIew m thIS Court 

regardmg the counsel's testlmony Appellant raIsed an ObjectIOn but after a bench 

conference, and subsequent heanng of the lImIted testlmony, made no further comment or 

argument on admISSIbIlIty of the testImony In fact, when the SolIcItor referenced the bench 

conference, and asked If the dISCUSSIOn was on the record, defense counsel declmed the 

opportumty to place a full ObjectIOn on the record (Tr p 586, lme 22 - P 587, lIne 11) 

"In order to preserve an error for appellate reVIew, a defendant must make a 

contemporaneous ObjectIOn on a speCIfic ground" State v Holhday, 333 S C 332,338,509 

S E 2d 280,283 (Ct App 1998), Rule 103, SCRE ("Error may not be predIcated upon a 

rulIng whIch admIts or excludes eVIdence unless" m additlon to prejUdICe, there IS a tlmely 

and speCIfic ObjectIOn, or the ground IS otherwIse clear from the context) "An ObjectIOn 

made dunng an off-the-record conference whIch IS not made part of the record does not 

preserve the questIOn for reVIew " Yorkv Conway Ford Inc, 325 S C 170,173,480 S E 2d 

726, 728 (1997) 

Appellant certamly faIled to place any speCIfic argument on the record to preserve the 

Issue for appellate reVIew on any testlmony from thIS WItness Therefore, the Issue IS 

procedurally barred from reVIew Id It IS not a foregone conclUSIOn that the ObjectIOn was 

to hearsay, as that could have been an ObjectIOn based on context The objectlon could also 

have been on the scope of the WItnesses expertIse, or the madmissibilIty of the underlymg 

22 



facts of the opmIOn See generally Rule 702, SCRE, (confimng expert opmIOn to that whIch 

based upon "scIentIfic, techmcal, or other specIalIzed knowledge" that wIll "assIst" the JUry 

"to understand the eVIdence or to detenmne a fact m Issue"), Rule 703, SCRE("expert may 

testIfy m terms of opmIOn or mference and gIve reasons therefore wIthout first testIfyIng to 

the underlymg facts or data ") To the extent the context would support an ObjectIOn on the 

grounds of hearsay, the Issue, If preserved, would be wIthout ment 

The State mamtamed below and contmues to mamtam here, that the doctor should 

not be allowed to be used as a condUIt for hearsay statements relatmg facts from the shootmg 

(See Tr p 427, lme 13- p 428, lme 18) The statement at Issue, however, though attnbuted 

to the chIld, dId not relate facts of the shootmg and cannot be hearsay 

Hearsay IS an out of court statement offered as proof of the stated matter Rule 

801 ( c), SCRE "EvIdence IS not hearsay unless It IS offered to show the truth of the matter 

asserted" State v Slms, 304 S C 409,420,405 S E 2d 377,383 (1991) See also State v 

Plyler, 275 S C 291,294,270 S E 2d 126, 127 (1980)(testImony not barred by hearsay rules 

as "the challenged eVIdence does not appear to have been offered for the substantIve truth 

of the matter asserted, but rather to place appellant at the scene of the cnme") The statement 

presented dId not offered to prove the murder was the chIld fault, rather, the chIld's statement 

reflected a emotIOn gUIlt and or emotIOn stram that may be exacerbated by relIvmg the event 

through testImony Moreover, the Impact of the murder on the chIld was the very baSIS of 

the charge of unlawful conduct toward a chIld Thus, the chIld's present statement ofmmd 

was very much a fact for the JUry to conSIder At any rate, the statement was offered for state 

of mmd and not for the truth of the matter Therefore, It was not hearsay Id See also State 
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v Edwards, 373 S C 230,236-37,644 S E 2d 66,69 (Ct App 2007), aff d as modified, 383 

S C 66,678 S E 2d 405 (2009)(chIld VIctIm's statement mdlcatmg defendant had hIt her 

mother not hearsay, where statement offered "to explam why the VIctIm behaved as she 

dId") Respondent notes that the record supports the tnal Judge was very careful to protect 

the record from the hearsay statements that could have negatIvely and prejUdICIally affected 

the JUry's consIderatIOn of the eVIdence of murder F or example, the tnal Judge demed the 

state's request to offer the chIld's statements made m the patrol car to the effect "that he 

heard hIS mother screammg He had heard a loud bang DIdn't know what was gomg on 

Came out and SaId he saw hIS father WIth a gun or WIth a weapon He wasn't sure what kmd 

of weapon It was It was a firearm m hIS hand" (Tr p 129, hnes 3-10, p 133, hnes 11-19, 

p 137, lme 13 - p 138, hne 13) The tnalJudge, m reconsIdenng hIS mItIal rulmg excludmg 

the eVIdence stated "1 thmk a good argument could be made that we also have a charge of 

unlawful conduct toward a chIld and the chIld IS a VIctIm However, smce It IS a Jomt tnal 

WIth a murder case, the prejUdICe Just concerns me more than the nght of confrontatIon" 

(Tr p 140, lme 24 - P 142, lme 2) 

At any rate, the Issue presented IS not preserved for reVIew, but If the Court should 

conSIder the Issue preserved for reVIew, the Issue IS WIthout ment Ifthe Court should find 

the Issue preserved, and find error, the admISSIOn of testImony could only be harmless m 

lIght of the wealth of eVIdence of guIlt 

"[A]n msubstantIal error not affectmg the result of the tnails harmless where guIlt 

has been conclUSIVely proven by competent eVIdence such that no other ratIOnal conclUSIOn 

can be reached" State v Pnce 368 S C 494,500,629 S E 2d 363, 366 (2006), cltmg State 
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v Bmley 298 SCI, 5, 377 S E 2d 581, 584 (1989), Arnold v State 309 S C 157, 172,420 

S E 2d 834, 842 (1992) "Where a reVIeW of the entIre record estabhshes the error IS hannless 

beyond a reasonable doubt, the conVIction should not be reversed" Przce, 368 Seat 499, 

629 S E 2d at 366, cztzng State v Pzckens 320 S C 528, 531, 466 S E 2d 364, 366 (1996) 

Respondent would first note to take the statement as true would mean the statement tends to 

prove the murder was the chIld's fault As such, admlsslblhty of the statement could not 

have prejUdICed appellant At any rate, there IS substantial and solId eVIdence of gUilt, not 

the least of WhICh IS appellant's own statement to respondIng officers that he was the shooter, 

and hIS statement relatIng the locatlOn of the gun that fired fatal shot as con finned by balhstIc 

testIng (Tr p 204, hnes 1-10,206, hnes 9-13, p 233, hnes 9-12, p 331, hnes 5-8, p 399, 

hne 22 - P 400, lIne 8) If error, the admlsslOn of the statement could only be hannless 

However, respondent maIntaInS the Issue IS not preserved for reVIew, and, further, that the 

admIsSIOn was not error 

Appellant's argument to the contrary must be rejected 
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IV 

Appellant faIled to object to the sentence and no Issue IS preserved for thIS Court's 
reVIew Even so, there IS no factual baSIS for rehef m regard to the five year sentence 
Imtlally Imposed for the weapons charge as the tnal Judge stated the sentence was 
subsumed wIthm the hfe sentence Imposed for murder 

Relevant Facts 

At sentencmg, the tnal Judge Imposed a ten year sentence for the unlawful conduct 

toward a chIld, and a consecutlve hfe for the murder (Tr p 649, lmes 9) As to the weapon 

convIctIOn, the Judge sentenced appellant as follows 

the sentence IS five years It IS to be concurrent to the last Imposed 
sentence whIch under the law, I thmk, would be subsumed by that 

(Tr p 649, lmes 9-13) 

Appellant raIsed no ObjectIOn to the sentence 

DIscuSSIOn 

The controllmg statute provIdes for a mandatory five (5) years sentence except 

'where the death penalty or a hfe sentence wIthout parole IS Imposed for the vIOlent cnme " 

S C Code Ann § 16-23-490 Appellant argues hIS sentence on the weapon charge should 

be vacated (FBOA, p 30) He admIts the Issue was not raIsed below but seeks an 

exceptIOn to the rule of Issue preservatIOn Id Appellant IS not entltled to any rehef 

As a first matter, the tnal Judge correctly sentenced appellant m accord wIth the 

proVISIons ofthe statute Contrary to appellant's assertIOn on appeal, the sentence was not 

Illegal as the tnal Judge specIfically stated the sentence was subsumed m the hfe sentence 

The Amencan Hentage DIctIOnary, 1355 (3rd ed 1993), defines "subsume" as a verb 

meanmg, "To classIfy, mclude, or mcorporate m a more comprehensIve category or under 
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a general pnncipal " In sum, the judge dId not Impose an actIve sentence Appellant's Issue 

IS wIthout ment 

As a second matter, there IS no ObjectIOn to the sentence (one would Imagme because 

It IS not Illegal) Therefore, there IS no Issue preserved for the Court's reVIew Dunbar 

supra Appellant's relIance on State v Vzck, 384 S C 189,201,682 S E 2d 275, 281 (Ct 

App 2009), IS mIsplaced for three reasons FIrst, the sentence m Vzck was mcorrect 384 

SCat 201, 682 S E 2d at 281 Second, the sentence for kIdnappmg, not gun posseSSIOn 

Id ThIrd, the decIsIOn m Vzck IS anomaly ThIS Court recognIzed that such Issues would 

generally not be addressed on appeal 384 SCat 202, 682 S E 2d at 281 ("The State 

correctly notes that our courts have held a challenge to sentencmg must be raIsed at tnal to 

be preserved for appellate revIew") To contmue to accept and conSIder sentencmg Issues 

that have not been preserved by proper ObjectIOn would tum the exceptIOn mto the rule - a 

rule whIch IS contrary to state supreme court precedent See State v Johnston, 333 S C 459, 

461-64, 510 S E 2d 423, 424-25 n 3 (1999)(relaxmg procedural bar reqUIrement m 

exceptIOnal CIrcumstance where real danger appellant would be mcarcerated beyond sentence 

maXImum due to sentencmg error not preserved for reVIew on dIrect appeal, but notmg "Our 

holdmg today IS not mtended to dIsrupt our settled rules on Issue preservatIOn and PCR 

applIcatIOns The facts here are umque and demand an expedIted result") 

At any rate, even If the Court should reVIew the sentence here, the sentence IS not 

Illegal as the tnal judge ordered the sentence was subsumed m the lIfe sentence Accord 

State v Owens, 346 S C 637, 666-67, 552 S E 2d 745, 760 (2001), overruled on other 

grounds by State v Gentry, 363 S C 93,610 S E 2d 494 (2005)(vacatmg weapon sentence 
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where appellant sentenced to death but preservmg convIctIOn, notmg If resentenced to less 

than death or lIfe wIthout parole, shall be sentenced to the addItIOnal five years) Agam, 

appellant IS not entItled to any relIef 
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CONCLUSION 

For all of the foregomg reasons, It IS respectfully submItted that the Judgment, 

convIctIOn, and sentence of the lower court should be affirmed 

August 8, 2011 
ColumbIa, South Carolma 

Respectfully submItted, 

ALAN WILSON 
Attorney General 

JOHN W McINTOSH 
ChIef Deputy Attorney General 

DONALD J ZELENKA 
ASSIstant Deputy Attorney General 

MELODY J BROWN 
Semor ASSIstant Attorney General 

W WALTER WILKINS 

::lCl~ 
MELODY J BROWN 

Office of the Attorney General 
Post Office Box 11549 
ColumbIa, SC 29211 
(803) 734-6305 
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Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 29211 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 7341839 

www sccourts org 

The followmg Order has been endorsed on your MotIOn For ThIrd ExtensIOh to Serve and FIle 
Respondent's ImtIal Bnefm the above entItled case on appeal 

I 

"Granted 

John Cannon Few,C J 
For the Court 

By sl V ClaIre Allen 
Deputy Clerk 

For good cause shown, the request for an extenSIOn to serve and file the ImtIal Bnef of 
Respondent and DeSIgnatIOn of Matter on August 8, 2011 IS granted Pursuant to the Supreme 
Court's order dated March 18, 2009, any further extenSIOn request must show the eXIstence of 
extraordmary CIrcumstances, state what actIOns are bemg taken to msure that no further 
extenSIOn WIll be reqUIred, and be sIgned by the appropnate attorneys 

TAGllb 
cc Appellate Defender Breen Stevens 



STATE OF SOUTH CAROLINA 
In the Court of Appeals 

Appeal from PIckens County 
G Edward Welmaker, CIrcUIt Court Judge 

The State of South Carolma, 

Respondent, 
v 

Chfford Wyhe, 
Appellant 

MOTION FOR THIRD EXTENSION OF TIME TO FILE 
INITIAL BRIEF OF RESPONDENT AND DESIGNATION OF MATTER 

Respondent, the State, moves thIs Court for an addItional thIrty (30) day extensIOn of time 

m whIch to file the ImtIaI Bnef of Respondent and DeSIgnatIOn of Matter ThIs IS Respondent's 

thud request for an extensIOn of tIme m whIch to file the bnef In support of the request, 

undersIgned counsel would respectfully show the Court 

1 UndersIgned counsel for Respondent has been scheduled for a number of state and 

federal matters m the last thIrty (30) days, that mclude, but are not hmIted to, the followmg prepared 

for and presented argument m the Supreme Court of South Carolma m a non-capItal murder dIrect 

appeal (State v Commander), prepared for and attended an appomtment of counsel and scheduhng 

heanng mAnderson County m a capItal PCRmatter (that wIll be scheduled agam due to the Judge's 

recusal at the hearmg) (BIxby v State), prepared for and attended an m chambers argument on a 

proposed order m another capItal PCR matter (Mercer v State), completed and filed a return and 

memorandum of law m support of a motIon for summary Judgment m a federal habeas actIOn 

HFrFJVED 
JUL 0 8 2011 

Be Court of Appeals 



(Jerome McCrea), completed and filed a return and memorandum of law m support of motIon for 

summary Judgment, and a response m OppositlOn to motIon to stay, m another federal habeas actlOn 

(Wzlham Blom), prepared and filed a response m opposItIon to petItlOner's motlOn for summary 

Judgment m another federal habeas actlOn (Sherwood Adams), completed and filed a petItlOn for 

reheanng m thIS court m another non-capItal murder dIrect appeal (State v Wlllzam Henry), and, has 

been engaged m dIscovery reVIew and dIscovery complIance m another capItal post -convictlOn relIef 

actIon (Kenneth SImmons v State) AddItIonally, counsel IS currently completmg the mitIal bnef of 

respondent m another non-capItal murder dIrect appeal to be filed m thIS Court today (State v Jamel 

Good), and, a return and memorandum oflaw m support of motlOn for summary Judgment m another 

federal habeas actlOn, agam, to be filed today (Denms Ray SImpson) 

2 Due to her heavy case load, underSIgned counsel for Respondent has not been able to 

complete the mitIal bnef m thIS appeal 

3 Further, pursuant to the March 18,2009 Order of the Supreme Court of South CarolIna, 

movmg counsel's Immediate supervIsor has revIewed the motlOn, and agrees the extenslOn request 

IS warranted based on the foregomg 

THEREFORE, underSIgned counsel for Respondent respectfully requests an addItIonal 

extenslOn of thIrty (30) days to complete the ImtIal Bnef of Respondent and DesignatlOn of Matter 

2 

Respectfully submItted, 

ALAN WILSON 
Attorney General 

JOHN W McINTOSH 
ChIef Deputy Attorney General 



) 

July 8, 2011 
Columbia, South CarolIna 

3 

DONALD J ZELENKA 
AssIstant Deputy Attorney General 

MELODY J BROWN 
Semor ASSIstant Attorney General 

BY>~~ 
MELODY J BROWN 

Office of the Attorney General 
Post Office Box 11549 
ColumbIa, South Carolma 29211 
(803) 734-6305 

ATTORNEYS FOR RESPONDENT 

GRA~J;~ CANNON FeN, C J 
fOR THE COUAT 

~/" AA • ""Lee. By ,. ~f'!'" (.4 , , ~ 

"t61£rt'~ (Oep~~ Clerk) / 



STA TE OF SOUTH CAROLINA 
In the Court of Appeals 

Appeal from PIckens County 
G Edward Wei maker, CIrcmt Court Judge 

The State of South Carohna, 

Respondent, 
v 

ClIfford Wyhe, 
Appellant 

PROOF OF SERVICE 

I, Melody J Brown, certIfy that I have served Respondent's Thlrd MotIOn for an ExtensIOn 

ofTlme on counsel for Appellant, by deposItmg one copy of same m the Umted States mall, postage 

prepaId, to counsel for appellant, addressed as follows 

ThIS 8th day of July, 2011 

Breen RIchard Stevens, Appellate Defender 
South Carolma Office of IndIgent Defense 
PO Box 11589 

aFr"RIVRD 
JUL 0 8 2011 

ColumbIa, South Carolma 29211-1589 SG Court at Appeals 
f 

M~[!tir-J 
Office of Attorney General 
Post Office Box 11549 
ColumbIa, SC 29211 
(803) 734-6305 

ATTORNEY FOR RESPONDENT 



ALAN WILSON 
ATTORNEY GENERAL 

July 8, 2011 

The Honorable Tanya A Gee 
Clerk, ~outh Carolma Court of Appeals 
PO Bo'( 11629 
Columbia, SC 29211 

Dear Ms Gee 

Re The State v ClIfford Wyhe 
Appeal from PIckens County 

Enclosed please find the ongmal and SIX (6) copIes ofthe Respondent's MotlOnfor Third 
ExtensIOn oj TIme to file Inztzal brzef oj Respondent and De~lgnatzon of Matter dated July 8, 2011, 
togethel wIth a Proof of Servzce m the above-referenced matter 

[hank you for your asslstance m thIS matter Please call thIS office If you need any addItIOnal 
mformation 

Melody J Brown 
Semor AssIstant Attorney General 

MJB/arb 

Enclosures 

cc Breen RIchard Stevens, Appellate Defender aJfCRJVEJl 
JUL 0 8 2011 

SC Gourt of Appeals 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 
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TANYA A GCE 
CLERK 

V CLAIRC ALLEN 
DEPUTY CLERK 

July 1,2011 
SenlOr AssIstant Attorney General Melody Brown 
Office of the Attorney General 
PO Box 11549 
Columbia, SC 29211 

Re The State v Wylie, Clifford \ 

Dear Counsel 

/' 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 292 I I 

lOIS SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803)7341839 

WWW sccourts org 

The followmg Order has been endorsed on your Motion For Second ExtenslOn of TIme to File 
ImtIaI Bnef of Respondent and DeslgnatlOn of Matter m the above entitled case on appeal 

"Granted 

John Cannon Few,C J 
For the Court 

By sf V Claire Allen 
Deputy Clerk 

For good cause shown, the request fm an extenslOn to serve and file the Il11tIal Buef of 
Respondent and DeslgnatlOn of Matter on July 8, 2011 IS granted PUlsuant to the Supreme 
COUlt'S Older dated March 18,2009, any fUlihel extenslOn request must be based on a showmg 
of good cause and must be SIgned by the appropnate attorneys 

TAGflb 
cc Appellate Defender Breen Stevens 

\ 



ST A TE OF SOUTH CAROLINA 
In the Court of Appeals 

Appeal from PIckens County 
G Edward Welmaker, CIrCUIt Court Judge 

The State of South CarolIna, 

Respondent, 
v 

ClIfford WylIe, 
Appellant 

MOTION FOR SECOND EXTENSION OF TIME TO FILE 
INITIAL BRIEF OF RESPONDENT AND DESIGNATION OF MATTER 

Respondent, the State, moves thIS Court for an addItIOnal thIrty (30) day extensIOn of time 

m WhICh to file the ImtIal Bnef of Respondent and QesignatIOn of Matter ThIS IS Respondent's 

second request for an extensIOn of tIme m which to file the bnef In support of the request, 

undersIgned counsel would respectfully show the Court 

UndersIgned counsel for Respondent has been scheduled for a number of state and federal 

matters In the last thIrty (30) days, that Include, but are not limIted to, the follOWIng prepared for and 

presented oral argument m the Supreme Court of South Carolma III a four-Issue capital case on direct 

appeal (Wzlham DIckerson), prepared for and presented argument m a three-Issue non-capItal murder 

direct appeal m the South Carohna Court of Appeals (AurelIO Ottey), completed and filed a return 

to apphcatIOn for post -conVIctIOn rehef m a capItal case and IS prepanng for appomtment of counsel 

and scheduhng hearmg for the post-conVIctIOn relIef actIOn to be held Fnday, June 10, 2011 m 

Anderson County (Steven BIxby), has been engaged m dIscovery reVIew and dIscovery complIance 

m another capItal post-convictIOn relIef actIon (Kenneth SImmons), IS currently prepanng an Imtial 



Bnef of Respondent due to be filed withm the penod requested herem m thIS Court (Jame/ Good), 

and, has completed and filed an mitIal bnef of respondent m a two Issue non-capItal murder dIrect 

appeal m the South Carolma Court of Appeals (Derek Maner) 
II 

2 Due to her heavy case load, undersIgned counsel for Respondent has not been able, m 

a tImely fashIOn, to complete the mitIal bnef m thIS appeal 

THEREFORE, undersigned counsel for Respondent respectfully requests an additIOnal 

extension of thirty (30) days to complete the Imtlal BnefofRespondent and DeSignatIOn of Matter 

June 8, 2011 
Columbia, South Carolll1a 

2 

II ~D J ll\ , 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W McINTOSH 
Chief Deputy Attorney General 

DONALD J ZELENKA 
ASSistant Deputy Attorney General 

MELODY J BROWN 
Semor ASSistant Attorney General 

BY 

Office of the Attorney General 
Post Office Box 11549 
Columbia, South Carolll1a 29211 
(803) 734-6305 

A TTORNEYS FOR RESPONDENT 

GrV~~,ED 
JOH~ CANNON FEW, C J 

• FOR THE COCJRT I 

By 16 ~ tl14n.. 
~) (Deputy Clerk) 



STA TE OF SOUTH CAROLINA 
In the Court of Appeals 

Appeal from PIckens County 

" 

G Edward Welmaker, CIrcUIt Court Judge 

The State of South Carolma, 

Respondent, 
v 

ClIfford WylIe, 
Appellant 

PROOF OF SERVICE 

I, Melody J Brown, certIfy that I have served Respondent's MotIon for a Second ExtensIOn 
of TIme on counsel for Appellant, by deposItIng one copy of same m the Umted States mall, postage 
prepaid, to counsel for appellant, addressed as follows 

Breen RIchard Stevens, Esqmre 
South Carolma Office ofIndigent Defense 
1330 Lady Street, Smte 401 

" 

ColumbIa, SC 29201 

ThIS 8th day of June, 2011 

MELODY J BROWN 
Office of Attorney General 
Post Office Box 11549 
ColumbIa, '3C 29211 
(803) 734-6305 

ATTORNEY FOR RESPONDENT 



ALAN WILSON 
ATTORNEY GENERAL 

June 8, 2011 

The Honorable Tanya A Gee 
Clerk, South Carolma Court of Appeals 
PO Box 11629 
ColumbIa, SC 29211 

Dear Ms Gee 

Re The State v Chfford Wyhe 
Appeal from PIckens County 

REC1UVED 
JUN 1 3 2011 

se Court of Aooeals 

Enclosed please find the ongmal and SIX (6) copIes of the Respondents' MotIOn for Second 
ExtensIOn of Time to file Imtwl brief of Respondent and DesignatIOn of Matter dated June 8, 2011, 
together WIth a Proof of Service In the above-referenced matter 

Thank you for your aSSIstance In thIS matter Please call thIS office If you need any addItIOnal 
InfOrmatIon 

~"94-
Melody J Brown 
Semor ASSIstant Attorney General 

MJB/arb 

(.,c Breen RIchard Stevens, Appellate Defender 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



\!Cbe $>outb QCaroltna QCourt of ~ppeaIs 

The State, Respondent 

v 

Chfford A Wyhe, Appellant 

The Honorable G Edward Welmaker 
PIckens County 

Tnal Court Case No 2009-GS-39-00413 
2009-GS-39-0 1406 
2009-GS-39-0 1407 

ORDER 

'The request for an extensIOn to serve and file the Imtlal Bnef of Respondent 

and DesIgnatIOn of Matter on June 8, 2011 IS granted Pursuant to the 

Supreme Court's order dated March 18,2009, any further extensIOn request 

must be based on a showmg of good cause 

JOHN CANNON FEW, CHIEF JUDGE 

BY t& &~;t~1 ~~ 
ColumbIa, South Carolma 
cc Appellate Defender Breen Stevens 

Semor AssIstant Attorney General Melody Brown 

~ FILED 
?/.I-g. \1 ~, '~ 



ALAN WILSON 

ATTORNEY GENERAL 

May 9, 2011 

The Honorable Tanya A Gee 
Clerk, South Carolma Court of Appeals 
PO Box 11629 
Columbia, SC 29211 

DearMs Gee 

Re The State v ClIfford WylIe 
Appeal from PIckens County 

RFCl{f'T~n 
MI.iY 0 8 2011 

SL Luurt uf AtJJJt:aIS 

The ImtIal BrIef of Respondent In the above-entItled actIOn IS due to be filed and served 
today, May 9,2011 Due to my heavy caseload, I WIll not be able to complete the Imtlal Bnefm a 
tImely fashIOn For thIS reason, I respectfully request an extenSIOn of thIrty (30) days withm whIch 
to file the ImtIal Bnef 

By copy of thIS letter I am mformmg opposmg counsel of thIS request I hank you for your 
conSIderatIOn 

Melody J Brown 
Semor ASSIstant Attorney General 

IMJB 

cc Breen RIchard Stevens, Appellate Defender 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from PIckens County 

G Edward Welmaker, CIrcmt Court Judge 

THE STATE, 

RESPONDENT, 

v 

CLIFFORD WYLIE, 

APPELLANT 

INITIAL BRIEF OF APPELLANT 

&1ECC~liVE1l) 
MAR 2 5 2011 

SC Lourt of Aooeals 

BREEN RICHARD STEVENS 
Appellate Defender 

South Carolma CommISSIOn on IndIgent Defense 
DIVISIOn of Appellate Defense 
PO Box 11589 
ColumbIa, S C 29211-1589 
(803) 734-1343 

ATTORNEY FOR APPELLANT 
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STATEMENT OF ISSUES ON APPEAL 

I Whether It was error to deny a contmuance seekmg to allow the court ordered 

mental health exammatIOn reports regardmg WylIe's competency and cnmmal 

responsIbIhty to be furnIshed by the Department of Mental Health before tnal? 

II Whether Wyhe's SIxth Amendment ConfrontatIOn Clause nght was VIOlated when 

the autopsy report prepared by the doctor performmg the autopsy was used m the 

testImony of a dIfferent doctor at tnal? 

III Whether the psychologIst's testImony regardmg statements of the ChIld was 

ImpermISSIble hearsay, and VIOlated WylIe's SIxth Amendment ConfrontatIOn 

Clause nght, when the ChIld was an aVailable WItness but uncalled by the State? 

IV Whether the tnal court Imposed an Illegal sentence upon WylIe by sentencmg hIm to 

five (5) years for the charge of posseSSIOn of a weapon dunng the commISSIOn of a 

VIolent cnme when he was already sentenced to L WOP for the charge of murder? 

4 



STATEMENT OF THE CASE 

On September 15, 2009, the PIckens County Grand Jury mdicted ClIfford Austm 

WylIe for the offenses of unlawful conduct towards a chIld, murder, and posseSSIOn of a 

weapon dunng the commISSIOn ofa vIOlent cnme On January 15,19, and 20, 2010, WylIe, 

represented by John Dejong, proceeded to tnal before the Honorable G Edward Welmaker 

and a JUry Representmg the State were JudIth Munson, and Jenny Hamaker The JUry 

found WylIe gUilty of all three charges, and the tnal court sentenced WylIe to ten (10) years 

Impnsonment for unlawful conduct towards a chIld, hfe Impnsonment Without possIbIhty of 

parole (L WOP) for murder, to run consecutively to the sentence for unlawful conduct 

towards a chIld, and five (5) years Impnsonment for posseSSIon of a weapon dunng the 

commISSIOn of a VIOlent cnme to run concurrent With the sentence for murder 

5 



STATEMENT OF THE FACTS 

Shortly after 9 00 pm on February 13, 2009, Chfford Wyhe was arrested m hIS 

home for the murder of hIS Wife (WIfe) (Tr p 198, In 2, p 205, In 8-13) Wybe's son 

(ChIld) was m the next room mSIde the home when the smgle shot was fired mto the 

shoulder of WIfe (Tr p 207, In 6-17,p 269, In 6-7) 

An autopsy of WIfe was conducted the next day by Dr MIchael Ward, PIckens 

County ChIef MedIcal Exammer (Tr p 268, In 9-11) Also present at the autopsy was 

Officer James Maw, eVIdence custodIan for the Clemson Pohce Department (Tr p 259, In 

5-13) 

At a pretnal conference on November 25, 2009, Judge Welmaker sIgned orders to 

have Wyhe evaluated by the South Carolma Department of Mental Health (DMH) regardmg 

Issues of competency to stand tnal, and cnmmal responsIbIhty at the tIme of the alleged 

mCIdent (Tr p 76, In 9-12, App 1 and 2) Wyhe was later evaluated by Dr Cross at 

DMH (Tr p 76, In 20-21, p 77, In 13-14) Further, on November 30,2009, Wyhe 

served the State With hIS notIce ofmtent to use msamty as hIS defense (Tr p 76, In 14-15) 

However, the mental evaluatIOn reports were never submItted by Dr Cross before 

Wyhe's tnal on January 15, 2010 (Tr p 76, In 19-21) Moreover, Dr Cross was on 

vacatIOn at the tIme the State elected to call Wyhe's case for trIal (Tr p 75, In 1-5) The 

only mformatIOn from DMH was a letter sent Via faCSImIle the day before tnal to the State 

by Dr MUSICk, Dr Cross' supervIsor who was not the evaluatmg doctor, mdicatmg Wyhe 

was competent (Tr p 76, In 22 - P 77, In 1-3) 

After hearmg arguments by counsel regardmg thIS matter on the first day of tnal, the 

court conducted an Impromptu competency hearmg WIthout the DMH reports (Tr p 81, In 

6 



8 - p 85, In 4) The tnal court acknowledged It prevIOusly ordered WylIe's mental 

evaluatIOns for both competency and cnmmal responsIbIlIty, and was "somewhat dIstressed 

that the Department of Mental Health dIdn't fulfill ItS duty," to provIde the reports (Tr p 

83, In 19 - P 84, In 1-3) The tnal court concluded as follows "[B]ased on what I have 

now before me, I don't thmk there's any Issue as to the competency of Mr WylIe as far as 

standmg tnal or of ills responsIbIlIty at the tIme of the alleged offense" (Tr p 84, In 12-

16) WylIe's motIOn for contmuance based on lack of the court ordered mental evaluatIOn 

reports was demed (Tr p 84, In 17 - P 85, In 4) 

Dunng the tnal, the State called Dr James Fulcher, PIckens County Deputy MedIcal 

Exammer Dr Fulcher neIther performed the autopsy on WIfe, nor was he present for It 

(Tr p 274, In 7-11) The pnmary resource Dr Fulcher admIttedly utIlIzed was the autopsy 

report prepared by Dr Ward (Tr p 274, In 12-14) Dr Ward was also on vacatIOn at the 

tIme the State elected to call the case for tnal and was due back dunng the week of tnal I 

(Tr p 102, In 18-22) Over WylIe's obJectIOn, Dr Fulcher was permItted to testIfy 

regardmg the cause of WIfe's death based pnmartly upon the autopsy report (Tr p 103, In 

4-p 104, In 1-21,p 140, In 8-1O,p 262, In 15-21) 

PsychologIst Hope ThreadgIll was also a WItness for the State Before allowmg Dr 

ThreadgIll to testIfy, the tnal court gave an admomtIOn to the State that "the WItness not get 

mto any of the factual allegatIOns about tills partIcular mCIdent" (Tr p 429, In 9-12) On 

dIrect exammatIon, over the ObjectIOns of Wyhe, Dr ThreadgIll was permItted to testIfy as 

to what the Cillid SaId to her (Tr p 426, In 3-24, p 532, In 6-17, p 586, In 20 - p 587, 

I The State mdlcated to the defense that Dr Ward was expected to be available by either Wednesday or 
Thursday January 20 or 21 2009 (Tr In p 102 17 22) The tnal occurred from Fnday January 15 
2009 to Wednesday January 20 2009 (Tr I) 

7 



In 2) SpecIfically, the followmg questIOn and answer was adnlltted over WylIe's 

objectIons 

Q And you started to say one of the first thmgs he told you 
A One of the first thmgs he saId to me IS he belIeved thIS to be hIS fault 

(Tr p 533, In 2-5) AddItIonally, Dr Threadgill later stated the followmg on cross 

exammatIOn "He was actually m the home He heard the gunshot He heard hIS parents 

fightmg He heard Ius mother talk on the phone to the pohce and say he has a gun Those 

are facts that I'm gettmg from the chlld" (Tr 538, In 11-15) 

The JUry returned a verdIct of gmlty on all three charges (Tr p 640, In 19) WylIe 

was sentenced to 1 ° years for unlawful conduct towards a chIld, L WOP for murder, to run 

consecutIvely to the sentence for unlawful conduct towards a chlld, and 5 years for 

possessIOn of a weapon durmg the commISSIOn of a VIOlent cnme, to run concurrent With the 

sentence for murder (Tr p 649, In 1-10) ThIS appeal follows 

8 



ARGUMENT 

I The tnal court erred by denymg a contmuance seekmg to permit the court 
ordered mental health exammatlOn reports regardmg WylIe's competency and 
cnmmal responsibIlity to be furmshed by the Department of Mental Health 
before tnal 

The tnal court abused Its discretIOn2 by vIOlatmg SectIOn 44-23-430 of the South 

Carolma Code (West, Westlaw current through End of 2010 Reg Sess), as well as WylIe's 

due process nght to fair tnal, when It derued WylIe's motIon for contmuance and forced hIs 

tnal forward wIthout the court ordered mental exammatIOn reports regardmg hIs 

competency at the tIme of tnal, and hIs cnmmal responsIbIlIty at the tIme of the mCIdent 

(Tr p 76-85) Because a defendant's competency to stand tnal and hIS cnmmal 

responsIbIlIty "are separate mental health Issues," each wIll be addressed separately 

Monahan v State, 365 S C 130, 133,616 S E 2d 422, 423 (2005) 

A Once the tnal court ordered WylIe to submit to a mental exammatIon to 
determme hiS competency to stand tnal, the plam and unambiguous 
language of the relevant statutes mandate that the tnal court perform a 
competency hearmg "upon recelvmg the report" from the DMH 
deSignated exammers 

The tnal court's Impromptu VOIr dIre of WylIe to determme hIS competency VIOlated 

the plam and unambIguous language of SectIOn 44-23-430, as well as WylIe's "nght to a 

fair tnal by a due process determmatIOn of hIS competency and fitness to stand tnal," 

because It was conducted well after a mental health exammatIOn was ordered, yet Without 

2 See State v Patterson 324 S C 5 12 482 S E 2d 760 763 (1997) ( A trIal Judge s refusal of a motIon for 
contInuance WIll not be dIsturbed on appeal absent a clear abuse of dIscretIon ) State v Colden 372 S C 428 
435 641 S E 2d 912 917 (Ct App 2007) ('An abuse of dIscretIOn occurs when the conclUSIOns of the trIal 
court eIther lack eVIdentIary support or are controlled by an error of law ) 
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benefit of the statutonly mandated wrItten report State v BlaH, 275 S C 529, 533, 273 

S E 2d 536, 538 (1981) 

The questIOn of whether It IS necessary to order a competency exammatIOn IS WithIn 

the dIscretIOn of the tnal court State v Locklair, 341 S C 352, 364, 535 S E 2d 420, 426 

(2000), State v Buchanan, 302 S C 83, 85, 394 S E 2d 1 (Ct App 1990) Pursuant to 

SectIOn 44-23-410 of the South Carolma Code (West, Westlaw current through End of2010 

Reg Sess), "CHCUIt court Judges have the mherent duty to order a competency exammatIOn 

If there IS reason to belIeve that the person charged WIth the cnmmal offense IS not fit to 

stand tnal,,3 Locklair, 341 SCat 363, 535 S E 2d at 426 (emphasIs added) 

Once the tnal court exerCIses ItS dIscretIOn to order such an exammatIOn, a wrItten 

report must be made for the court by the deSIgnated exammers at DMH S C Code Ann § 

44-23-420 (West, Westlaw current through End of 2010 Reg Sess) ("WIthm ten days of 

exammatIon , the deSIgnated exammers shall make a wrItten report to the court 

") As such, the deSIgnated exammers are reqUIred to prepare a wrItten report for the court 

regardIng the person's competency Issues, as well as cnmInal responsIbIhty Issues If so 

ordered by the court Id FInally, "[u]pon reCeIVIng the report of the deSIgnated examIners," 

the court Itself IS tasked WIth the duty of settIng a hearmg date, of WhICh It must notIfy the 

3 SectIon 44 23 410 prOVides In pertinent part as follows 

(A) Whenever a Judge of the CirCUit court or famIly court has reason to belIeve that a person on 
tnal before hIm charged WIth the commIssIon of a cnmInal offense or CivIl contempt IS not fit to 
stand tnal because the person lacks the capacity to understand the proceedings against hIm or to 
assist In hiS own defense as a result of a lack of mental capacity the Judge shall 

(1) order examinatIOn of the person by two examiners deSignated by the Department of 
Mental Health 

S C Code Ann § 4423410 (West Westlaw current through End of2010 Reg Sess) (emphaSIS added) 
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person exammed and hIS counsel S C Code Ann § 44-23-430 (West, Westlaw current 

through End of 2010 Reg Sess) ("Upon receIvmg the report of the desIgnated exammers 

the court shall set a date for and notify the person and hIS counsel of a heanng on the 

Issue of hIS fitness to stand tnal") If the accused IS deemed fit to stand tnal after thIS 

hearmg, then the tnal court shall resume the cnmmal proceedmgs Id In short, once the 

tnal court orders a competency evaluatIOn pursuant to SectIOn 44-23-410, the clear and 

unambIguous language of the statutory scheme mdicates that the court may resume cnmmal 

proceedmgs only after the statutonly mandated procedures are completed-willch 

specIfically mcludes receIpt of the report from the desIgnated exarnmers pnor to conductmg 

the competency heanng 4 

AddItIOnally, the statutory competency evaluatIOn scheme utIlIzes the word "shall," 

mdicatmg the procedures are mandatory See PIttman, 373 SCat 561, 647 S E 2d at 161 

ThIS understandmg IS supported by South CarolIna common law In State v Blair, 275 S C 

529, 532-33, 273 S E 2d 536, 537-38 (1981), the South CarolIna Supreme Court exarmned 

the use of thIS tenn as It apphes to the competency hearmg statute After reasolling that "a 

statutory proVISIOn IS generally regarded as mandatory where the power or duty to whIch It 

relates IS for the secunty or protectIOn of pnvate nghts," the BlaIr Court concluded the 

statute pertammg to competency hearmgs "IS deSIgned to protect the accused's nght to a fair 

tnal by a due process detennmatIOn of ills competency and fitness to stand tnal" Id 275 

SCat 533, 273 S E 2d at 538 Accordmgly, once a tnal court exerCIses ItS dIscretIOn to 

4 All rules of statutory constructIOn are subservIent to the maxIm that legIslatIve mtent must prevaIl If It can be 
reasonably dIscovered m the language used State v PIttman 373 S C 527 561 647 S E 2d 144 161 (2007) 
, Where the statute s language IS plam and unambIguous and conveys a clear and defimte meamng the rules of 
statutory mterpretatlOn are not needed and the court has no nght to Impose another meanmg J.Q.. Therefore 
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order an evaluatIOn, the plam and unambIguous language of the statutory scheme provIded 

by the General Assembly mandates the followmg (1) that the accused be exammed, (2) that 

the desIgnated exammers generate a wntten report, (3) that, upon receIpt of the wntten 

report, the court schedule and perform the competency hearmg, and (4) that the cnmmal 

proceedmgs agamst the accused resume If he IS found to be competent after the heanng In 

thIS way, the accused's nght to a fair tnal by a due process determmatIOn of hIS competency 

IS protected Id 

In the case at bar, one of the orders Issued by the tnal court on November 25,2009, 

was for WylIe to undergo mental evaluatIOns to determme hIS competency to stand tnal 

(Tr p 76, In 9-12, App 1) ThIS order reflects the fact that the tnal court had reason to 

belIeve a competency evaluatIOn was necessary under SectIOn 44-23-410 See, e g, 

Buchanan, 302 Seat 86, 394 S E 2d at 2 Additlonally, the State admItted that It consented 

to WylIe's court ordered evaluatIOn based on representatIOns that he exhlbited paranOIa 

(Tr p 19, In 25 -p 80, In 1-4) 

However, on the day the State called the case to tnal, the court had not yet receIved 

the wntten report from the deSIgnated exammers at DMH who performed WylIe's mental 

exammatIOn (Tr p 76, In 19-21) The only Item produced to the tnal court regardmg the 

matter was a facsImIle sent to the State by a supervIsor at DMH ostensIbly sent because the 

examImng doctor was on vacatIon (Tr p 76, In 22-25 - P 77, In 1-3) ThIs mformal 

document, sIgned and sent by a non-treatmg exammer to the State rather than the court, IS 

not the full wntten report reqUIred by law to be furnIshed to the tnal court pnor to the 

under the plam and unambIguous language of the statutes the court must follow the procedures establIshed as 
mtended by the General Assembly 
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defendant's competency hearmg See S C Code Ann § 44-23-410, -420, and -430 (West, 

Westlaw current through End of 2010 Reg Sess) 

Moreover, the State openly advocated that the tnal go forward WIthout the report 

from DMH m spIte of ItS prevIous consent to the court ordered evaluatIOns (Tr p 80, In 

20-25 - P 81, In 1-7) The State placated the tnal court WIth an erroneous expectatIOn, 

saymg "the report Itself WIll be here, so I don't see that IS an Issue," yet, m almost the same 

breath, It opmed there was no need to delay the tnal because "there IS absolutely nothmg for 

thIS court to examme as to whether or not [Wyhe] IS competent or that he has psychIatnc 

problems" (Tr p 79, In 24-25, p 80, In 24-25 - P 81, In 1-2) In thIS way, the State 

explOIted the absence of the DMH wntten reports by pressurmg the court mto gomg forward 

WIth Wyhe's competency hearmg and tnal WIthout benefit of the reqUIsIte mformatIOn 

DespIte the tnal court's concern that It "raised the Issue about tImelmess of a report 

and was assured that It would be here," and that It was "somewhat dIstressed that the 

Department of Mental Health dIdn't fulfill ItS duty," It stIll performed an Impromptu 

competency hearmg of WylIe WIthout the wntten report mandated by law at the urgmg of 

the State, and ultImately declared Wyhe both competent to stand tnal and cnmmally 

responSIble at the tIme of the alleged mCIdent (Tr p 83, In 21-25, p 81, In 8 - p 83, In 

18, p 84, In 12-16) Such actIOn was m dIrect contradIctIOn to the plam and unambIguous 

language of SectIOn 44-23-430, and m VIOlatIOn of Wyhe's "nght to a fair tnal by a due 

process determmatIOn of hIS competency and fitness to stand tnal" BlaIr, 275 Seat 533, 

273 S E 2d at 538 Accordmgly, Wyhe requests reversal of hIs conVIctIOns, and a new tnal 
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B Because WylIe's only defense to the charges was msamty, forcmg hIm to 
trIal wIthout benefit of the court ordered DMH report regardmg 
crImmal responslblhty demed hIm hIs rIght to a faIr trIal 

WylIe was denIed suffiCIent opportunIty to develop hIS only defense, msanIty, when 

the tnal court denIed hIs efforts, through a motIon for contmuance, to obtam the DMH 

report regardmg hIS cnmmal responsIbIlIty at the tIme of the mCIdent (Tr p 84, In 12 - P 

85, In 4) See Umted States v Walker, 537 F 2d 1192, 1195 (4th Clr 1976) 

"The tnal Judge has the dIscretIOn to order a mental health evaluatIOn where the 

defendant mdlcates an mtent to mtroduce eVIdence at tnal that he lacked cnmmal 

responslblhty" Monahan, 365 Seat 133, 616 S E 2d at 424 The tnal court's order of 

November 25,2009, reflects the fact that WylIe's mental condItIon may be made an Issue at 

tnal-an ImpreSSIOn whIch was confirmed when WylIe filed hIS notIce of mtent to use 

msamty as hIS defense five days later See, e g, Buchanan, 302 SCat 86,394 S E 2d at 2 

"The test for cnmmal responsIbIlIty relates to the tIme of the alleged offense, whIle 

competency to stand tnal relates to the tIme the defendant IS before the court for tnal " 

Monahan, 365 SCat 133, 616 S E 2d at 423 Further, "an mqUIry mto the pOSSIble lack of 

cnmmal responsIbIlIty at the tIme of commISSIon of the offense mvolves a complex 

evaluatIon of hIS total personalIty at a preVIOUS pomt m tIme It reqUIres that the expert have 

a substantIal opporturnty to observe the defendant and hIs mental process" Walker, 537 

F 2d at 1195 (emphasIs added) Accordmgly, WIthout the report from the DMH expert who 

had "a substantIal OPPOrtunIty to observe [WylIe] and hIS mental process," the tnal court 

lacked an adequate baSIS to perform such "a complex evaluatIOn of WylIe's total personalIty 
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at a prevIOUS pomt m tIme" for determlmng whether he was cnmmally responsIble at the 

tIme of the mCIdent Id at 1195-96 

The Umted States Court of Appeals for the Fourth CUCUIt addressed the Issue of 

whether the appellant was afforded suffiCIent opportumty to develop a defense of lack of 

cnmmal responsIbIlIty m Umted States v Walker, 537 F 2d 1192 (4th Clr 1976) In 

Walker, as here, the appellant sought and receIved a pretnal court ordered psychIatnc 

exammatIOn to determme both competency to stand tnal, as well as cnmmal responsIbIlIty 

at the tIme of the alleged offense Id at 1193-94 The exammatIOn occurred one week 

before tnal, and the report was provIded to the court thereafter, however, the report "failed 

to state any conclusIOn as to Walker's mental capaCIty to commIt the offense," and was 

provIded to Walker's attorney only a "relatIvely short tIme before tnal" Id at 1194 The 

mornmg of tnal, Walker's motIon for a contmuance was demed, and the case proceeded to 

tnal "where no msamty defense was raised because counsel dId not have suffiCIent 

mformatIOn upon wruch to base such a defense" Id at 1194 

The Walker court concluded that the exammatIOn report "had not met the 

reqUIrements of the dlstnct court's order that the psychIatnst determme Walker's mental 

capaCIty to commIt the cnme" Id Thus, "Walker's nght to a fair tnal was VIOlated because 

hIS counsel was depnved of an adequate opportumty to determme the eXIstence of a 

substantial msamty defense" IQ.. Accordmgly, the tnal "court erred m refusmg to grant a 

contmuance for the purpose of permlttmg the defense the OppOrtunIty for further 

mvestlgatIOn of Walker's mental capaCIty to commIt the offense" Id at 1196 

In the present case, as m Walker, the tnal court ordered pretnal mental evaluatIOns 

of WylIe for both competency and cnmmal responsIbIhty (Tr p 76, In 9-12) Also, no 
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mental evaluatIOn report touchmg the Issue of cnmmal responslblhty was provIded by the 

tnal date despIte the fact that such a report was prevIously ordered by the court (Tr p 77, 

In 13-14) Moreover, even though WylIe filed hIS notIce to use msamty as hIS defense (tr 

p 76, In 14-15), the fact that WylIe dId not IndIcate dunng the tnal that he may have been 

Insane at the tIme of the offense IS "unpersuasive as we cannot speculate on what possIble 

avenues of defense an adequate eXamInatIOn mIght have revealed" Id 

In sum, here, as m Walker, "[t]he procedures followed faIled to proVIde eIther 

defense counselor the court WIth an adequate baSIS for determmIng whether (the defendant) 

ultImately should be regarded and treated as Incomglbly cnmInal or desperately Ill" Id at 

1195-96 (emphaSIS added) AccordIngly, the tnal court erred In denymg Wyhe's motIon for 

contInuance, Wyhe's nght to a fair tnal was VIOlated because hIS counsel was depnved of an 

adequate opportunIty to determIne the eXIstence of a substantial msamty defense-WIthout 

WhICh, as In Walker, he had no mentonous defense and was thus prejudIced by the court's 

erroneous deCISIOn WylIe therefore requests reversal of hIS conVIctIons, and a new tnal 

granted 5 

5 Wylie asserts that such relief IS appropnate because ultImate acceptance or refusal of an msanIty defense 
IS a questIOn for the JUry See, e g State v MIlian Hernandez 287 S C 183 185 336 S E 2d 476 477 
(1985) (statmg when eVIdence of msanIty IS mtroduced the presumptIOn that the defendant was sane 
'dIsappears and It IS mcumbent on the State to present eVIdence from whIch the JUry could find the 
defendant sane ) Accordmgly a new tnalls necessary to preserve WylIe s fundamental nghts to a faIr 
trIal by a JUry 
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II WylIe's Sixth Amendment ConfrontatIOn Clause nght was violated when the 
autopsy report produced by Dr Ward was used III the testimony of a different 
doctor at tnal 

The ConfrontatIOn Clause guarantees that "[I]n all cnmmal prosecutIOns, the 

accused shall enJoy the nght to be confronted WIth the WItnesses agamst mm" U S 

Const amend, VI "The nght to confrontatIOn IS essentIal to a faIr tnal m that It promotes 

relIabIlIty m cnmmal tnals and msures that conVIctIons WIll not result from testImony of 

mdlViduals who cannot be challenged at tnal" State V GIllIan, 360 S C 433, 449, 602 

S E 2d 62, 71 (Ct App 2004) "[I]t IS a procedural rather than substantlve guarantee It 

commands, not that eVIdence be rehab Ie, but that rehabIlIty be assessed m a partIcular 

manner by testmg m the cruCIble of cross-exammatIOn" Crawford V Wasmngton, 541 

US 36,61, 124 S Ct 1354, 1370 (2004) Thus, a WItness' testImony agamst the accused IS 

madmissible unless the WItness appears at tnal or, If the WItness IS unaVailable, the 

defendant had a pnor opportumty for cross-exammatIOn Id 541 at 54, 124 S Ct at 1365-

66 

Included m the "core class" of testImomal statements covered by the SIxth 

Amendment are "statemenb that were made under CIrcumstances wmch would lead an 

objectIve WItness reasonably to beheve that the statement would be aVailable for use at a 

later tnal" Melendez-DIaz V Massachusetts, 129 S Ct 2527, 2531 (2009) Although pnor 

South Carolma Junsprudence speCIfically excluded autopsy reports from classIficatIOn as 

testImomal statements by VIrtue of theIr categonzatIOn as a busmess or pubhc record hearsay 
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exceptIOn,6 recent mterpretatIOn of the ConfrontatIOn Clause by the Umted States Supreme 

Court calls such per se classIficatIOn of autopsy reports mto senous doubt 7 

Over Wyhe's ObjectIOn, Dr Fulcher was permItted to testlfy regardmg the cause of 

WIfe's death based pnmarIly upon the autopsy report prepared by Dr Ward (Tr p 103, In 

4 - P 104, In 1-21, p 140, In 8-10, p 262, In 15-21) Therefore, WylIe's SIxth 

Amendment nghts under the ConfrontatIOn Clause were vIolated and hIS nght to a fau tnal 

prejudIced because (1) Dr Ward's autopsy report should properly be consIdered testlmoma1 

rather than nontestlmoma1, (2) Dr Fulcher not only relIed upon It m formu1atmg hIS oplmon, 

but also referred to and read from It at tnal (tr p 262, In 13-21, P 268, In 17 - P 270, In 1, 

24-25, P 277, In 3-11, p 279, In 6-11), and (3) thIS testImony explamed how a gunshot to 

the shoulder kIlled Ms WyIle due to the mternal mjunes m her chest-a posltlon relIed 

upon by the State m ItS closmg argument to the jury (tr p 601, In 5-6, 12-16) 

A As clarified by Melendez-Dmz, the autopsy report by Dr Ward should 
be deemed testlmomal III nature 

[he autopsy report m WylIe's case was created by Dr Ward "under CIrcumstances 

WhIch would lead an ObjectIve WItness reasonably to belIeve that the statement would be 

avaIlable for use at a later tnal" As such, It IS testlmomal m nature, regardless of any 

potential deSIgnatIOn as a busmess or pubhc record document 

6 See, e g State v Cutro 365 S C 366 378 618 S E 2d 890 896 (2005) (IndicatIng an autopsy report (1) 
IS a publIc record (2) publIc records are much lIke bUSIness records and thus (3) It IS not testimonial under 
Crawford) ThiS case law was the pnmary baSIS of the State s argument to the tnal court for admiSSion of 
Dr Fulcher s testimony and formed the baSIS of the court s subsequent rulIng (Tr p 106 In 1 - P 107 
In 4 p 140 In 6 10) As discussed below thiS was error 

7 See Melendez Dmz v Massachusetts, 129 S Ct 2527 (2009) 
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The Melendez-Dlaz Court specIfically lIsted autopsIes as a forenSIC test/analYSIS that 

cannot be repeated8 when It stated that "there are other ways-and m some cases better 

ways-to challenge or venfy the results of a forensIc test e] But the ConstItutIOn 

guarantees one way confrontatIOn We do not have lIcense to suspend the ConfrontatIon 

Clause when a preferable tnal strategy IS aVaIlable" kL at 2536 Although there may have 

been be alternate ways to challenge or venfy the results of a forenSIC test or analYSIS, whIch 

accordmg to the Melendez-Dlaz Court mcludes autopSIes, the ConstItutIOn guaranteed 

WylIe the nght to challenge the results by confrontatIOn-I e WylIe had the nght to subject 

Dr Ward to the cruCIble of cross-exammatIOn, as the autopsy report was the result of hIs 

forenSIC exammatlon of WIfe's remams (Tr p 274, In 7-11) ThIS rIght was demed when 

the trIal court permItted Dr Fulcher to testIfy from Dr Ward's autopsy report 

Moreover, the Melendez-Dlaz Court clarIfied the mIsunderstood relatIOnshIp 

between "busmess-and-officIaI-records hearsay exceptIOns" and the ConfrontatIOn Clause 

kL at 2539 As stated by the Court, "Busmess and publIc records are generally admISSIble 

absent confrontatIOn not because they quahfy under an exceptIOn to the hearsay rules, but 

because-havmg been created for the admImstratIOn of an entIty's affaIrs and not for the 

purpose of establIshmg or provmg some fact at tnal-they are not testImomal" Id at 2539-

40 (emphasIs added) In short, Just because a document may normally fall WIthIn a hearsay 

exceptIOn does not automatIcally remove It from the mqUIry regardmg ItS testImomal nature 

the court must stIll examme whether It falls WIthm the "core class" of testImomal statements, 

8 hi at 2536 n 5 

9 An autopsy perfonned by a forenSIc pathologist hke other forenSIc tests/analyses 'requITes the exercise of 
Judgment and presents a fisk of error that might be explored on cross exammatlOn hi at 2537 As a result 
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wluch necessarIly mcludes statements "made under cIrcumstances wluch would lead an 

ObjectIve wItness reasonably to belIeve that the statement would be aVailable for use at a 

later tnal ,,10 Id at 2531 

In the case at bar, Dr Ward's autopsy report squarely fits WIthm thIS "core class" of 

testImomal statements barred by Crawford Dr Ward conducted the autopsy of WIfe on 

February 14, 2009 (Tr 268, In 9-11) Dr Ward was not by accompanIed by the Deputy 

MedIcal Exammer dunng the autopsy, but by law enforcement, It was attended and 

wItnessed by Officer James Maw, the eVIdence custodIan for the Clemson CIty PolIce 

Department, mdicatmg law enforcement had a dIrect mterest m the results of the autopsy-

one whIch mvolved a gunshot resultmg m death (Tr p 259, In 1-13) AddItIOnally, a 

sImple vIsual mspectIOn of the body would reveal that It had a gunshot wound m the back of 

the shoulder that was readIly IdentIfied even by Officer Maw-a non-doctor (Tr p 259, In 

19-21) Therefore, there can be no doubt that Dr Ward was aware lus report "would be 

aVailable for use at a later tnal " Crawford, 541 U S at 52 

Further, the fact that m homICIdes Dr Ward had another doctor reVIew ills report 

after he completed It also mdicates hIS awareness that the report IS lIkely to be used at tnal 

(Tr p 263, In 4-6), It marks a formalIty charactenstlc of documents to be mtroduced m 

court Umted States V WIllIams, 740 F Supp 2d 4, 7 (D D C 2010) (cItmg Melendez-

'there IS lIttle reason to belIeve that confrontatIOn Will be useless m testmg analysts honesty profiCiency and 
methodology-the features that are commonly the focus m the cross exammatlOn of experts 14- at 2538 

10 The UnIted States Supreme Court s subsequent c1anficatlon between hearsay exceptIOns and the 
Conrrontatlon Clause coupled With the Court s mterpretatlOn of autopsIeS as forenSIc analyses effectively 
overrules pnor South CarolIna Junsprudence mterpretmg and applymg the ConrrontatlOn Clause to autopsy 
reports See, e g State v Cutro 365 S C 366 618 S E 2d 890 (2005) Simply stated It IS a 
misapplicatIOn of law to automatically claSSify an autopsy report as a nontestIrnonIal document solely by 
virtue of ItS categorIzatIOn as a traditIOnal hearsay exceptIOn 
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Dmz, 129 S Ct at 2543) Accordmgly, the autopsy report completed by Dr Ward quahfies 

as a testImomal statement under Crawford and Melendez-Dmz, regardless of any 

categOrIZatIOn as a busmess document or pubhc record hearsay exceptIOn, because It was 

made "under CIrcumstances whIch would lead an objectIve WItness reasonably to beheve 

that the statement would be aVailable for use at a later trIal" Melendez-Dmz, 129 S Ct at 

2531 

B The testImomal nature of the autopsy report IS not changed by 
qualIfymg a dIfferent witness as an expert, therefore, Wylie's SIXth 
Amendment ConfrontatIOn Clause right was violated when Dr Fulcher 
testified from the autopsy report 

Although Dr Fulcher was quahfied as an expert Witness under Rule 702, SCRE, hIs 

repeated references to and recItatIOn of statements m the autopsy report effectIvely proVIded 

an end run around Crawford m the gUIse of expert opmIOn 

"[T]he questIOn when applymg Crawford to expert testImony IS whether the expert 

IS, m essence, gIvmg an mdependent Judgment or merely actmg as a transmItter for 

testlmomal hearsay" Umted States V Ayala, 601 F 3d 256, 275 (4th Clr 2010) (mternal 

quotatIons omItted) Therefore, although a statement barred by Crawford may not Itself be 

mtroduced mto eVIdence, an expert may use such eVIdence to formulate hIs own opmIons 

pursuant to Rule 703, SCRE, "as long he IS applymg hIS trammg and experIence to the 

sources before hIm and reachmg an mdependentJudgment," however "[a]llowmg a WItness 

to SImply parrot out-of-court statements dIrectly to the JUry m the gUIse of expert oplmon 
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would provIde an end run around Crawford" Uruted States V Johnson, 587 F 3d 625,635 

(4th Clr 2009) II 

In the present case, although Dr Fulcher was qualIfied as an expert pursuant to Rule 

702, SCRCE, he nonetheless parroted portIOns of Dr Ward's report Not only dId Dr 

Fulcher make dIrect reference to Dr Ward's autopsy report, but he also read dIrectly from 

the document m answenng questIOns throughout hIS testImony on both dIrect and cross-

exammatIOn after hIS testImony was ruled admIssIble (Tr p 262, In 13-21, P 268, In 17-

P 270, In 1, p 277, In 3-11, p 279, In 6-11) 

Dr Fulcher's Impermissible references and reCItatIOns extended even to descnptIOns 

of photos from Dr Ward's autopsy, for example, when asked whether he could see anythmg 

m a pIcture from the autopsy report regardmg the gunshot wound, Dr Fulcher replIed, "I do 

I see an abraSIOn collar here, whIch my partner has, uh, descnbed" (Tr p 270, In 24-25) 

He then contmued to descnbe the wound AddItIonally, even though Dr Fulcher prevIOusly 

mdIcated he used photos from Dr Ward's autopsy and from the cnme scene m formulatmg 

hIS opImon (tr p 268, In 17-19), he affirmed on cross-exammatlOn that what he was gomg 

on was baSIcally Dr Ward's report (tr p 274, In 12-14) 

In sum, Dr Fulcher acted as a mere condUIt for Dr Ward's autopsy report-a 

document that was testImorual m nature, thIs parrotmg of out-of-court statements extended 

to descnptIOns of autopsy photographs as well, and constItuted an end run around Crawford 

Accordmgly, WylIe's SIXth Amendment ConfrontatIOn Clause nght was VIolated 

II Other JunsdlctlOns have applIed the same or SimIlar test when confronted With the Issue of a medical 
expert at tnal relymg upon an autopsy report produced by a different doctor See, e g WillIams 740 F 
Supp 2d at 9 10 Commonwealth v Mercado 922 N E 2d 140 151 (Mass 2010) Commonwealth v 
AvIla, 912 N E 2d 1014 1029 (Mass 2009), State v Walkup 290 S W 3d 764 767 (Mo Ct App 2009) 
State v Bell 274 S W 3d 592, 595 (Mo Ct App 2009) 
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C The vIOlatIOn of WylIe's SIXth Amendment ConfrontatIOn Clause right 
was not harmless beyond a reasonable doubt, as It could reasonably 
have affected the result of trial 

Dr Fulcher's testImony explamed the cause of death to the Jury, and was relIed upon 

by the State m Its closmg argument As such, the error could have reasonably affected the 

result of the tnal, and cannot be deemed harmless beyond a reasonable doubt 

When a vIOlatIOn of the defendant's SIxth Amendment nght to confront the WItness 

occurs, "the appellate court 'must determme whether the error was harmless beyond a 

reasonable doubt '" State v MItchell, 378 S C 305,316,662 S E 2d 493, 499 (Ct App 

2008) (quotmg State v DaVIS, 371 S C 170, 181, 638 S E 2d 57, 63 (2006)) Harmless 

beyond a reasonable doubt means the revIewmg court can conclude the error dId not 

contnbute to the verdIct beyond a reasonable doubt" State V GIllIan, 360 S C 433, 455, 

602 S E 2d 62, 74 (Ct App 2004) Thus, error IS harmless "where It could not reasonably 

have affected the result of the tnal" .liL 

In Wyhe's case, Dr Fulcher's testImony essentIally explamed how a person 

ostensIbly shot m the shoulder-not a vItal organ--dted due to the specIfic mternal mJuries 

detmled m Dr Ward's autopsy report HIS testImony was Important enough to obtam 

WylIe's convIctIOn that the State specIfically mentIOned It m ItS closmg argument to the 

JUry (Tr p 601, In 12-16) Therefore, the error could reasonably have affected the result 

of the tnal, the error was not harmless beyond a reasonable doubt Accordmgly, WylIe 

requests reversal of hIS conVIctIons, and a new tnal granted 
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III Psychologist Hope Threadgill's recitatIOn of the ChIld's statements was both 
Impermissible hearsay and a vIOlatIOn of the ConfrontatIOn Clause when the 
ChIld was an avaIlable witness, yet not called by the State 

PsychoiogIStI2 Hope ThreadgIll's testlmony regardmg the Cllild's statements to her 

VIOlated the rules governmg hearsay, as well as the SIxth Amendment ConfrontatIOn Clause 

Moreover, the substance of these statements was devastatmg as to the charges of both 

unlawful conduct toward a chIld, and murder As such, the statements were not only 

ImpermISSIble, but they were also prejudICial and reasonably affected the result of the tnal 

A AdmiSSIOn of Dr Threadgill's testImony regardmg the ChIld's 
statements was Improper hearsay 

The tnal court abused Its dIscretIOn by permIttmg the Cllild's psychologIst to make 

several ImpermIsSIble hearsay statements m her testlmony 13 '''Hearsay' IS a statement, 

other than one made by the declarant whIle testlfymg at tnal, offered m eVIdence to prove 

the truth of the matter asserted" Rule 801 (c), SCRE Generally, hearsay IS madmIssIble 

Rule 802, SCRE 

The State dIrectly and mtentIOnally elIcIted the Cllild's statements from Dr 

ThreadgIll despIte gIvmg assurances It would not Out of the presence of the Jury, the State 

SaId the followmg to both the tnal court and defense counsel "I mtend to ask [Dr 

ThreadgIll] what her qualIficatIOns are 1 mtend to offer her to the Court as an expert m the 

field of post-traumatIc stress dIsorder, 1 mtend to ask her what that IS and m her opmIOn, 

12 Dr Threadgill IS a non medical doctor qualified as a post traumatic stress disorder expert at trIal (Tr 
523 In 24 - P 524 In 1 p 526 In 19 21) 
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does [the Cluld] have It? And that's It" (Tr p 428, In 8-13) However, these assurances 

rang hollow when, on dIrect exammatIOn, the followmg colloquy between the State and Dr 

ThreadgIll occurred after the court overruled WylIe's ObjectIOn 

Q - Okay, and you started to say one of the first thmgs 
[the ChIld] told you 

A - One of the first thmgs he Said to me IS he beheved 
thIS to be lus fault 

[The State] Nothmg further at thIs tIme, Your Honor 

(Tr p 532, In 6-17, p 533, In 2-7) ThIS hearsay statement was offered to prove the truth 

of the matter asserted, Without It, the State would have had to rely upon mere observatIOns 

made by Dr ThreadgIll to meet the element of mental harm to the Cluld rather than a 

forbIdden statement WhICh, only If taken as true, would help prove the offense As such, the 

statement, "he beheved thIS to be hIS fault" was offered to prove Just that, that the ChIld 

beheved the shootmg of hIS mother was hIs fault 

AddItIOnally, Dr ThreadgIll contmued to produce hearsay statements of the ChIld 

after the tnal court overruled WylIe's ongmal ObjectIOns For example, despIte the tnal 

court's pnor admomtIOn to the State "to mstruct the WItness not to get mto any of the factual 

allegatIOns about the mCIdent" (tr p 429, In 9-12), Dr ThreadgIll responded as follows on 

cross-exammatIOn 

Q - Okay Now, you have thIS [cntenon] as set forth m 
the DSM [DiagnostIc StatIstIcal Manual] that usmg that 

13 State v Gamer 389 S C 61 65 697 S E 2d 615 617 (Ct App 2010) ("EVIdentIary rulmgs are wlthm 
the sound dIscretIOn of the tnal court and such ruhngs wIll not be reversed absent an abuse of dIscretIOn or 
the commIssIon of legal error that prejudIces the defendant ) 
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[CrIterIon] to meet [crIterIon] IS basIcally subjectIve wIth a 
person lookmg at the person and that [crIterIon] 

A - It would not be sUbjectIve If there are facts that are 
present And what we're lookmg at IS that there were facts 
present [The ChIld] was actually m the home He heard 
gunshots He heard hIs parents fightmg He heard hIS mother 
talk on the phone to the polIce and say he has a gun Those 
are the facts that I'm gettmg from the chIld 

(Tr p 538, In 11-15) These are precIsely the types of prejudIcial statements the trIal court 

cautIOned agamst Yet, once the trIal court permItted Dr ThreadgIll to use the ChIld's 

hearsay statements over WylIe's ObjectIOns made both prelIm manly and durmg dIrect 

exammatIOn, the fetters were Improperly removed and she blatantly asserted the hearsay 

statements gomg dIrectly to the factual allegatIOns of the mCIdent Moreover, Dr 

ThreadgIll's testImony valIdated the concern expressed by WylIe's trIal counsel "It IS a 

somewhat veIled attempt of gettmg the mmor chIld to testIfy Via thIS psychologIst as to the 

allegatIOn of the murder," wIthout havmg opportunIty to cross-examme the ChIld (Tr p 

426, In 7-11) Such testImony was Improper, mflammatory, and ImpermIssIble 

Not only was admIssIOn of these statements error, but It was also hIghly prejUdICIal 

to WylIe's case "Whenever hearsay whIch has some probatIve value as to a materIal fact IS 

erroneously admItted mto eVIdence, prejUdICe IS presumed" Orangeburg County Dept of 

Soc Servs v Schlms, 291 S C 477,479,354 S E 2d 388, 390 (1987) As mdIcated above, 

the hearsay statements m questIon were probatIve to prove materIal facts gomg to the 

elements of the offenses for whIch WylIe was charged As such, prejUdICe IS presumed 

AddItIOnally, the State's relIance upon the ChIld's statements through Dr ThreadgIll 

to prove ItS case IS made abundantly clear by ItS closmg argument "An eIght-year old kId's 
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mother dIes Who does he want besIdes hIs mother? HIS father HIS father IS the one that 

kIlled hIs mother You heard the therapIst He thInkS It'S hIS fault How much more 

unlawful can the conduct be of thIs man towards hIS eIght-year old son?" (Tr p 605, In 5-

9) (emphasIs added) Thus, the error perrmttmg the ChIld's hearsay statements prejudIced 

Wyhe and hkely affected the outcome of the tnal Wyhe therefore requests hIS convIctIOns 

be reversed, and a new tnal granted 

B Dr ThreadgIll's recItatIOn ofthe ChIld's statements vIOlated WylIe's 
nghts under Crawford 

Dr ThreadgIll's testImony as to the ChIld's out-of-court statements also vIolates 

Wyhe's SIxth Amendment nghts under the ConfrontatIOn Clause "A WItness's testImony 

agamst a defendant IS madmissible unless the WItness appears at tnal or, If the WItness IS 

unavailable, the defendant had pnor opportunIty for cross-exammatIOn" Melendez-DIaz, 

129 S Ct at 2531 (cItmg Crawford, 541 US at 54) A declarant IS a WItness withm the 

meanmg of the SIxth Amendment If he bears testImony agamst the defendant Crawford, 

541 US at 51 

FIrst, the statements were testImomal m that they "were made under CIrcumstances 

whIch would lead an objectIve WItness reasonably to beheve that the statements would be 

aVailable for use at a later tnal" Crawford, 541 U S at 52 ThIS much IS eVident based 

upon the facts surroundmg the ChIld's statements m thIS case, whIch mclude the follOWIng 

(1) the ChIld began makmg the statements to Dr ThreadgIll withm a month of the mCIdent 

and hIS father's arrest (Tr p 529, In 16), (2) the ChIld was the only other person, beSIdes 

hIS parents, at the Wyhe reSIdence when the mCIdent occurred (Tr p 207, In 6-17), (3) the 
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ChIld's therapy seSSIOns stemmed dIrectly from hIS personal expenence and observatIOns at 

the mCIdent (Tr p 529, In 9-13, p 531, In 14-15), (4) the statements by the Cillid to Dr 

ThreadgIll dIrectly addressed the events of the mCIdent (Tr p 533, In 4-5, p 538, In 11-

15), and (5) the State was clearly aware of these statements made by the Cillld, and utIhzed 

the therapIst as a key wItness m the case Therefore, the statements were testimomal 

because they "were made under CIrcumstances whIch would lead an ObjectIve wItness 

reasonably to belIeve that the statements would be aVailable for use at a later tnal " 

Crawford, 541 U S at 52 

Second, the ChIld was avaIlable as a wItness, yet the State chose not to call illm 

(Tr 428, In 1-2), see Rule 804(a)(1 )-(5), SCRE (hstmg the five hmited CIrcumstances 

where a wItness IS unavailable) Fmally, Wyhe had no pnor opportumty to cross-examme 

the ChIld regardmg hIS statements (Tr p 426, In 7-11) Thus, perrmttmg Dr ThreadgIll to 

act as a condUIt for the Cillld's statements was error, as the statements constituted 

madmissible testimomal eVIdence Johnson, 587 F 3d at 635 (cautIOmng trial courts "to 

recogmze the nsk that a partIcular expert mIght become nothmg more than a mere 

transmItter of testlmomal hearsay and exerCIse theIr dIscretIOn m a manner to aVOId such 

abuses ") 

Moreover, the error m admIttmg the statements was not harmless beyond a 

reasonable doubt MItchell, 378 SCat 316, 662 S E 2d at 499 As prevIOusly mdicated, 

the State speCIfically referred to Dr ThreadgIll's testImony regardmg the ChIld's statements 

m ItS closmg argument AddItionally, the ChIld's statements, transmItted by Dr ThreadgIll, 

prOVIded Impactful eVIdence of what occurred at the WylIe resIdence as expenenced from 

the perspective of a VIctim who was mSIde the home (Tr p 538, In 11-15) Therefore, the 
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error was not harmless beyond a reasonable doubt because It could reasonably have affected 

the result of the trIal GIl han, 360 Seat 455, 602 S E 2d at 74 Accordmgly, Wyhe 

requests reversal of hIS conVIctIOns, and a new trIal granted 
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IV The trial court Imposed an Illegal sentence upon Wyhe by sentencmg him to 
five (5) years for the charge of posseSSIOn of a weapon durmg the commiSSIOn of 
a vIOlent Crime when he was already sentenced to L WOP for the charge of 
murder 

The five year sentence for posseSSIOn of a weapon dunng the commlSSlOn of a 

vIOlent cnme IS statutonly Impermissible pursuant to SectIOn 16-23-490(A) of the South 

Carolma Code when, as here, L WOP IS Imposed for the underlymg vIOlent cnme 14 

Although the Court does not normally address Illegal sentencmg Issues unless 

counsel tImely objects, South Carolma courts have, m the past, "summarily vacated" 

concurrent sentences that are precluded by statute See State V Vlck, 384 S C 189,202-03, 

682 S E 2d 275, 281 (Ct App 2009) (vacatIng concurrent sentence of kidnappIng, when It 

was statutonly precluded, m the mterest of JudicIal economy) Wyhe submits that, as In 

Vlck, It IS hkeWIse m the Interest of JudiCial economy to vacate hIs concurrent sentence for 

posseSSIOn of a weapon durmg the commiSSIon of a VIOlent cnme, as It IS statutonly 

Impermissible pursuant to SectIOn 16-23-490(A) 

At the sentencmg phase ofWyhe's tnal, the court Imposed LWOP upon WIle for the 

VIOlent cnme of murder (Tr p 649, In 5-8) Immediately after, the tnal court sentenced 

Wyhe to five years Impnsonment for the offense of posseSSIOn of a weapon durmg the 

commiSSIOn of a VIOlent cnme (Tr p 649, In 9-13) Although the court structured thiS 

sentence to run concurrently With the sentence for murder, It was nonetheless ImpelIDlsslble 

14 SectIOn 16 23 490(A) prOVides as follows 

If a person IS m possessIOn of a firearm or VISIbly dIsplays what appears to be a firearm or VISIbly dIsplays a 
knIfe durmg the corrumsslOn of a VIOlent CrIme and IS convIcted of commlttmg or attemptmg to commIt a 
VIOlent cnme as defined m SectIOn 16-1 60, he must be Impnsoned five years, m addItIon to the 
pUnIshment prOVIded for the prmclpal cnme ThIs five year sentence does not apply m cases where the 
death penalty or a hfe sentence WIthout parole IS Imposed for the VIOlent cnme S C Code Ann § 16 23 
490(A) (West Westlaw current through End of2010 Reg Sess) (emphaSIS added) 
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pursuant to SectIOn 16-23-490(A) ("ThIs five-year sentence does not apply III cases where 

the death penalty or a hfe sentence wIthout parole IS Imposed for the vIOlent cnme ") 

(emphasIs added) Accordmgly, Wyhe respectfully requests hIS five year sentence for 

posseSSIOn of a weapon dunng the commISSIon of a VIOlent cnme to be vacated m the 

mterest of JudICIal economy 
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CONCLUSION 

For the foregomg reasons, ClIfford WylIe respectfully requests thIS Court to reverse 

hIS convIctIOns, and grant a new tnal 

Respectfully submItted, 

~ti?Jl~ 
Breen RIchard Stevens 
Appellate Defender 

ATTORNEY FOR APPELLANT 

ThIS 25th day of March, 2011 
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STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal from PIckens County 
G Edward Welmaker, CIrcmt Court Judge 

THE STATE, 

RESPONDENT, 

v 

CLIFFORD WYLIE, 

APPELLANT 

DESIGNATION OF MATTER TO BE 
INCLUDED IN RECORD ON APPEAL 

Appellant proposes the followmg be mcluded m the Record on Appeal 

(1) Order for Competency to Stand Tnal EvaluatIOn Pursuant to 
State v Blair (sIgned Nov 25, 2009), 

(2) Order for Cnmmal ResponsIbIhty and CapaCIty to Conform 
EvaluatIOn (M'Naughten) (sIgned Nov 25, 2009), 

(3) True-bIlled mdictments, 
(4) Tnal Transcnptpages 1, 71-110, 140-146, 152-313, 315-

371, 379-419, 421-431, 436-521, 523-587, 598-618, 634, 
639-640, and 647-649 

I certIfy that tills deSIgnatIOn contams no matter whIch IS lITelevant to thIS appeal 

March 25th, 2011 ~ ~--1!::,~==---=-------_ 
Breen Richard Stevens 
Appellate Defender 

South Carolma ComrmssIOn on IndIgent Defense 
DIVISIon of Appellate Defense 
PO Box 11589 
Columbia, S C 29211-1589 
(803) 734-1343 



STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal from PIckens County 
G Edward Welmaker, CIrcUIt Court Judge 

THE STATE, 

RESPONDENT, 

v 

CLIFFORD WYLIE, 

APPELLANT 

CERTIFICATE OF SERVICE 

The undersIgned attorney hereby certIfies that a true copy of the ImtIaI Bnef of 
Appellant and DesIgnatIOn of Matter m the above referenced case has been served upon 
Donald J Zelenka, EsqUIre, at Rembert DennIS BUIldmg, Room 519, 1000 Assembly Street, 
ColumbIa, SC 29201, and upon Chfford Wyhe, #338937, at McCormIck CorrectIOnal 

InslItutlOn, 386 RedemplIon Way, MC~ 2£12~=arch' 2011 

SUBSCRIBED AND SWORN TO before me 
thIS 25th day of March, 2011 

My ComrmssIOn ExpIres December 4 2017 

Breen RIchard Stevens 
Appellate Defender 

ATTORNEY FOR APPELLANT 



\!rbe ~outb QCaroltna QCourt of ~ppeaIs 
TANYA A GEE 

CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

Appellate Defender Breen Stevens 
February 23,2011 

South Carolma Commlsslon on Indlgent Defense 
POBox 11589 
Columbta, SC 29211 

Re The State v Wyhe, ClIfford 

Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA ?9211 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

WWW sccourts org 

The followmg Order has been endorsed on your PetltlOn For ExtenslOn of Tlme m Whlch to Ftle 
the Imtlal Bnef of Appellant and DeslgnatlOn of Matter m the above entltled case on appeal 

"Granted 

\ 

John Cannon Few,C J 
For the Court 

By s/ V Clane Allen 
Deputy Clerk 

F or good cause shown, the request for an extenslOn to serve and file the Imtlal Bnef of Appellant 
and DeslgnatlOn of Matter on March 25, 2011ls granted Pursuant to the Supreme Court's order ( 
dated March 18,2009, any further extenslOn request must show the eXlstence of extraordmary 
cncumstances, state what actlOns are bemg taken to msure that no further extenslOn wlll be 
reqmred, and be slgned by the appropnate attorneys 

t/~~ 
Very truly yours, ~ 

CLERK 
TAG/lb 
cc Asslstant Deputy Attorney General Salley W El110tt 



STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

Appeal from PIckens County 
G Edward Welmaker, CIrcUIt Court Judge 

STATE OF SOUTH CAROLINA, 

RESPONDENT 

v 

CLIFFORD WYLIE, 

APPELLANT 

MOTION FOR AN EXTENSION OF TIME 
IN WHICH TO FILE THE INITIAL BRIEF OF APPELLANT 

AND DESIGNATION OF MA ITER OUT OF TIME 

[JORIGINAL 

RFCP,TVED 
FEB 1 6 2011 

SC COurt at APlJeaIs 

Counsel for ClIfford WylIe respectfully requests an addItIOnal extensIOn of thIrty days, m 

which to file the ImtIaI Bnef of Appellant and DeSIgnatIOn of Matter m thIS case out of tIme 

ThIS motIOn IS made pursuant to the Order of the South CarolIna Supreme Court dated March 18, 

2009 ThIS IS a fifth request for an extensIOn of tIme m thIS case 

In support of thIS request, counsel shows 

(1) The ImtIal bnef of appellant and deSIgnatIOn of matter were due to be served and 

filed February 14,2011 

(2) ThIS case was prevIOusly assIgned to Joseph L SaVItz, III, who has retIred On 

February 7, 2011 thIS case was reassIgned to Attorney Breen R Stevens Counsel began hIS 

employment WIth Appellate Defense today, February 16, 2011 Counsel now respectfully submIts 

that extraordmary CIrcumstances eXIst whIch warrant the grantmg of an addItIOnal extenSIOn of tIme 



(3) Counsel respectfully asks thIS Court for an addItIonal 30 day extensIOn of tIme to 

file the InItIal bnef of appellant and desIgnatIOn of matter out of tIme Counsel understands that 

the Court has granted prevIOUS counsel four extensIOns m thIS case, and WIll stnve to hmit the 

number of extensIOns requested 

(4) Counsel makes thIS request m good faIth and not for purpose of delay 

(5) As mdicated by hIS consent below, counsel for the Attorney General's office 

gracIOusly consents to or does not oppose thIs request 

WHEREFORE, the underSIgned counsel would respectfully request an extensIOn of thIrty 

days m whIch to file the InItIal bnef of appellant and desIgnatIOn of matter m thIS case based 

upon the above eXIgent CIrcumstances Counsel requests that tIme hmits for filmg the bnef be 

held m abeyance pendmg a rulmg on thIS motIOn 

Respectfully submItted, 

I do not object 

GRA~6~~ CANNON FtvV, C J 
FOR THE COURT 

IZ IL4iu 4!/b 
By ~ (Deputy Clerk) 





\!rbe ~outb (!Caroltna (!Court of ~ppeals 
TANYA A GeE 

CLERK 

V CLAIRE ALLEN 
DepUTY CLERK 

January 14,2011 
ChIef Appellate Defender Robert M Dudek 
South Carolma COnUTIlSSlOn on IndIgent Defense 
POBox 11589 
ColumbIa, SC 29211 

Re The State v Wylie, Clifford 

Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 2921 J 

J 0 15 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

wwv. sccourts org 

The followmg Order has been endorsed on your MotlOn For an ExtenslOn to FIle Imtla1 Bnef of 
Appellant and DeslgnatlOn of Matter m the above entItled case on appeal 

"Granted 

John Cannon Few,C J 
F or the Court 

By sl Tanya A Gee 
Clerk 

F or good cause shown, the request for an extenslOn to serve and file the Imtla1 Bnef of Appellant 
and DeslgnatlOn of Matter on February 14, 2011 IS granted Pursuant to the Supreme Court's 
order dated March 18, 2009, any further extenslOn request must be based on a showmg of good 
cause and must be sIgned by the appropnate attorneys 

Very truly yours, 

V. tL.aw. t1Ji4"..J ~J;; 
CLERK --,---d 

TAGllb 
cc ASSIstant Deputy Attorney General Salley W Elliott 



STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from PIckens County 

G Edward Welmaker, CIrcUIt Court Judge 

STATE OF SOUTH CAROLINA, 

RESPONDENT 

v 

CLIFFORD WYLIE, 

APPELLANT 

MOTION FOR AN EXTENSION OF TIME 
IN WHICH TO FILE THE INITIAL BRIEF OF APPELLANT 

AND DESIGNATION OF MA TIER 

[]ORld;jf4< 
~. 

R "'("RIVED 
JAN 0 7 2011 

SL LUJI t of APP3(lIS 

Counsel for ClIfford WylIe respectfully requests an addItIOnal extenSIOn of thIrty days, m 

whIch to file the ImtIal BrIef of Appellant and DesIgnatIOn of Matter m thIS case ThIS motIOn IS 

made pursuant to the Order of the South CarolIna Supreme Court dated March 18, 2009 ThIS IS 

a thIrd request for an extenSIOn of tIme m thIS case In support of thIS request, counsel shows 

In support of thIs request, counsel shows 

(1) The mitIal brIef of appellant and deSIgnatIOn of matter are due to be served and 

filed today, January 7, 2011 

(2) ThIS case was prevIOusly assIgned to Joseph L SaVItz, III, who has retIred ChIef 

Appellate Defender Robert M Dudek IS currently m the process of reassIgnmg thIS case and 



respectfully submIts that extraordInary cIrcumstances eXIst whIch warrant the grantIng of an 

addItIOnal extensIOn of tIme 

(3) On January 4, 2011, counsel had oral arguments In the murder case of State v 

Jack Parker and the capItal case of State v Jeffrey Motts In the Supreme Court Counsel filed the 

petItIOn for reheanng In State v Darrell Burgess WIth thIS Court yesterday, December 30, 2010 

Counsel filed the petItIOn for wnt of certIOran to the Court of Appeals and accompanyIng 

appendIX In the Supreme Court In State v Roger Parker the day before, Wednesday, December 

29, 2010 Counsel filed the mitIal reply bnef m State v lImmy McKerley WIth thIS Court on 

Wednesday, December 22,2010 Counsel also filed the bnef of petItIOner III Roy Tennant v 

State WIth the Supreme Court that same day, December 22,2010 Counsel filed the IllItIal bnef 

of appellant and deSIgnatIOn of matter WIth thIS Court m the murder case of State v Kendnck 

Taylor on December 17, 2010 Counsel filed the petItIOn for wnt of certIOran to the Court of 

Appeals m State v Brandon Johnson WIth the Supreme Court on December 9, 2010 Counsel 

filed the petItIOns for wnt of certIOran m the Supreme Court to the Court of Appeals and 

accompanymg appendIces m the murder case of State v Danan Robmson and the murder case of 

State v Cameron Brown whIch ended m a verdIct of voluntary manslaughter on, December 6, 

2010 WIth the Supreme Court Counsel filed the petItIOn for wnt of certIOran to the Court of 

Appeals and accompanymg appendIX In the Supreme Court In the murder case of State v Perry 

Stnckland on Fnday, December 3, 2010 

(4) Counsel respectfully asks thIS Court for an addItIonal 30 day extenSIOn of tIme to 

file the mitIal bnef of appellant and deSIgnatIOn of matter Counsel understands that the Court 

has granted two prevIOUS extenSIOns m thIS case, and IS stnvmg to hmit the number of extenSIOns 

requested 



(5) Counsel makes this request m good faith and not for purpose of delay 

(6) As mdlcated by his consent below, counsel for the Attorney General's office 

gracIOusly consents to or does~not oppose thIs request 
1/ ) 

WHEREFORE, the iluderslgned counsel would respectfully request an extensIOn of thirty 

days, untIl February 7, 2011, m which to file the mltIal bnef of appellant and designatIOn of 

matter m thiS case based upon the above eXigent circumstances Counsel requests that tIme hmlts 

for filmg the bnef be held m abeyance pendmg a ruhng on thiS motIOn 

Respectfully submitted, 

RotlCek# 
Chief Appellate Defender 

GRANTED 
~ JOHN CANNON FEW, C J 
i~ FOR HE COURT 

~ ~ 
of January, 2011 

-



m:be ~outb Ql:aroltna Ql:ourt of ~ppeaIs' 

The State, Respondent 

v 

ClIfford A WylIe, Appellant 

The Honorable G Edward Welmaker 
Pickens County 

Tnal Court Case No 2009-GS-39-00413 
2009-GS-39-01406 
2009-GS-39-01407 

ORDER 

For good cause shown, the request for an extenSIOn to serve and file the ImtIal Bnef of 

Appellant and DeSignatIOn of Matter on January 7, 20111s granted Pursuant to the Supreme 

Court's order dated March 18,2009, any further extenSIOn request must be based on a showmg 

of good cause and must be signed by the appropnate attorneys 

JOHN CANNON FEW, CHIEF JUDGE 

BY It I!ttLiu. tU.4r.,~ 
CLERK 

Columbia, South CarolIna 
cc Appellate Defender Joseph L SaVItz, III 

ASSistant Deputy Attorney General Salley W EllIott 



• Bellamy, Latrea 

COA Extensions From 
Sent 
To 
Subject 

Thursday December 09 2010457 PM 
Bellamy Latrea 
FW Clifford Wylie 

From Peggy D Simons [mallto dSlmons@sCCld sc gOY] 
Sent Wednesday, December OB, 2010 12 36 PM 
To COA Extensions 
Cc aglbrawley@ag state sc us, Zelenka, Don 
Subject Clifford Wylie 

December 8,2010 

The Honorable Tanya Gee 
Clerk's Office 
SC Court of Appeals 

Re The State v Chfford Wyhe 

DearMs Gee 

The ImtIaI Bnef of Appellant and DesIgnatIOn of Matter m the above-referenced case are due to be served and 
filed wIth the Court December 8, 2010 The Court has granted one prevIOUS extensIOn Counsel for Mr Wyhe 
respectfully submIts that extraordmary CIrcumstances eXIst WhIch warrant the grantmg of an addItIonal extensIOn of 
tIme In the past 30 days, counsel filed the petItIOn for reheanng m the case of State v Larry Horton had an oral 
argument m the Supreme Court m the case of State v Regznald Lattzmore filed the petItIOn for reheanng m the case 
of State v Theodore Wzlls, the ImtIal bnef of appellant and deSIgnatIon of matter m the case of State v Brzan 
Sturgeon filed the mitIal bnef of appellant and deSIgnatIOn of matter m the case of State v Jonathan Campbell 
filed the petItIOn for wnt of certIOrarI and appendIX m the case of Stanley Eppenger v State filed the mitial bnef of 
appellant and deSIgnatIOn of matter m the cases of State v Patrzck Rzce filed the ImtIaI bnef of appellant and 
deSIgnatIOn of matter m the case of State v Leon Jones, filed the petItIOn for wnt of certIOran and appendIX to the 
Court of Appeals m the case of State v Zachary Fowler filed the petItIOn for wnt of certIOrarI and appendIX ill the 
case of Gregory Mouzon v State filed the petItIOn for wnt of certIOrarI and appendIX m the case of Wzllzam Grzmes 
v State filed the illitIal bnef of appellant and deSIgnatIOn of matter m the case of State v CurtIs Nealey filed the 
petItIOn for wnt of certIOran and appendIX ill the capItal PCR case of John Woods v State and counsel attended and 
testIfied ill the post-conVIctIOn rehefhearmg m the case of Charles Shuler v State m Richland County 

Counsel has not had tIme to complete the ImtIal bnef and deSIgnatIOn of matter m thIs case Therefore, I am 
requestmg a thIrty day extenSIOn untIl January 7, 2010 m WhICh to serve and file thIS bnef 

By copy of thIS e-maIl, I am mformmg Donald J Zelenka of thIS request 

Thank you for your conSIderatIOn m thIS matter 

Smcerely, 

1 



Joseph L SavItz, III 
Semor Appellate Defender 

2 

~J 



\!Cbe ~outb QCarOllna QCourt of ~ppeaI5 

The State, Respondent 

v 

ClIfford A WylIe, Appellant 

The Honorable G Edward Welmaker 
PIckens County 

Tnal Court Case No 2009-GS-39-00413 
2009-GS-39-01406 
2009-GS-39-01407 

ORDER 

The request for,an extensIOn to serve and file the ImtIal Bnef of Appellant and DesIgnatIOn of 

Matter on December 8, 2010 IS granted Pursuant to the Supreme Court's order dated March 

18, 2009, any further extensIOn request must be based on a showmg of good cause 

JOHN CANNON FEW, CHIEF JUDGE 

BY 

ColumbIa, South Carolma 

cc Semor Appellate Defender Joseph L SavItz, III 
AssIstant Deputy Attorney General Salley W Elhott 

OIl 



Bellamy, Latrea 

From 
Sent 
To 
Subject 

COA Extensions _ 
Friday November 12 2010 8 33 AM 
Bellamy Latrea 
FW Clifford Wylie 

From Peggy D Simons [mallto dSlmons@sCCld sc gov] 
Sent Monday, November 08, 2010 11 39 AM 
To COA Extensions 

I ~ 

( 

Cc Zelenka, Don, aglbrawley@ag state sc us, Joseph L Savitz III, Sharon A Graham 
Subject Clifford Wylie 

Clerk's Office 
South Carolina Court of Appeals 

Re The State v Clifford Wylie 

Dear Ms Gee 

The Initial Brief of Appellant and Designation of Matter In the above case are due to be served and 
filed With the Court November 8, 2010 However, due to my heavy work-load, I am requesting a thirty 
day extension until December 8, 2010 In which to serve and file thiS brief 

By copy of thiS email, I am Informing Donald J Zelenka, Esquire, of my request 

Sincerely 

Joseph L Savitz III 
Senior Appellate Defender 

1 

~ -- -



~J)SCCID 
~()IJIH <. \R()IIf\.\<'O~\\H\\[()'\IOI\ ['\II)!( Ii'.T nlll'J\[ 

DIvIsIon of Appellate Defense 
1330 Lady Street SUIte 401 
ColumbIa South Carolina 29201 3332 

Post OffIce Box 11589 
ColumbIa South Carolma 29211 1589 
Telephone (803) 734 1343 
FacsImIle (803) 734 1397 

The Honorable Tanya A Gee 
Clerk, S C Court of Appeals 
PO Box 11629 
Columbia, SC 29211 

Dear Ms Gee 

Robert M Dudek ChIef Appellate Defender 
Wanda H Carter Deputy ChIef Appellate Defender 

Joseph L SavItz III Senior Appellate Defender 

September 8, 2010 

1R.lSClS1\TJ3n 
SfP 0 9 2010 

sc COUrt Of A 
PPea/s 

The followmg case falls under the 60 day rule for appeals, and the date we received the 
transcrIpt IS lIsted to the side 

The State v ClIfford WylIe 9/8/2010 

I would appreCiate you begmnmg our tIme lImIts from the above date, and If you need 
addItIonal mformatIOn, or have any questIOns please contact me 

Thank you for your assistance m thIS matter 

Smcerely, 

~J ~JCUn 
Sharon A Graham 
AdminIstratIVe Coordmator 



mbc ~outb ([aroltna ([ourt of ~ppcaIs 

TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

September 2,2010 

ChIef Appellate Defender Robert M Dudek 
South Carolma CommIssIOn 

on IndIgent Defense 
POBox 11589 
ColumbIa, SC 29211 

Re The State v WylIe, ClIfford 

Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 29211 

10 15 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

WWW sccourts org 

Please provIde the Court wIth the status of the transcnpt wIthm ten (10) days of the date of thIS 
letter 

TAG/lb 

Very truly yours, 

t/. ~~/1JMJ1~ 
CLERK --'7 

cc AssIstant Deputy Attorney General Salley W EllIott 



lJ SCCID 
DIvIsion of Appellate Defense 
1330 Lady Street SUite 401 
Columbia South Carolina 29201 3332 

Post Office Box 11589 
Columbia South Carolina 29211 1589 
Telephone (803) 7341343 
Facsimile (803) 734 1397 

Robert M Dudek Chief Appellate Defender 
Wanda H Carter Deputy Chief Appellate Defender 

Joseph L Savitz III Senior Appellate Defender 

RECEIVED 

JUL 2 8 2010 
July 28, 2010 SC Court of Appeals 

M~ Dt~lIt.e Allen 
') L LOlli t Admll1l~tIatlOn 
1015 Sumter Street, 2nd Floor 
Lolumblcl ')outh Carolll1a 29201-3739 

Dcar Ms Allen 

The transcnpt listed below was requested by thiS office Pursuant to Rule 207(a)(2), 
SCACR, the allotted time of sixty (60) days has lapsed to either receive the transcnpt or an 
t. xten..,lOn to deliver same 

Court Reporter 
Ms Danette Hanks 

Tncll Date January 20 20 I 0 

Due Date 
7/10/10 

Case Name 
Clifford Wylie 

I would appl eClclte your confirmll1g 111 wntll1g as to the status of the above-referenced 
trcln'>cnpt It you should have any qucstlOns, please do not hesitate to contelct me 

II S ( COUlt 01 L\PI1ldl,> 
;\ltOlm.y (/lnel 11\ Oltlll 

Shell on A GI dham 
Aclmllll'>trcltive Coorclllldtor 



1R.lBClB1\TllJ[) 
MAY 1 4 2010 

sc COUrt of A 
ppeals 

'([he ~Ul1rem.e ([ourt of ~outh Qtarnlina 

TITLE OF 

CASE 

( State 

( 

( 

( 

(V 

( 
( 

( 
( ClIfford WylIe 

( 

( 

, ~ 

2009GS39413 

Notice 

Upon request and for good cause shown, S Hanks, Court Reporter, IS hereby 
granted an extensIon up to and mcludmg June 10, 2010 to prepare and delIver 
the Transcnpt of Record m the above case 

Columbia, South Carolma 
05112/2010 

1)eJiue,~ 
Court ServIces Manager 

South CarolIna Court AdmmistratIOn 

cc Sharon Graham, DIVISIOn of Appellate Defense 
Office of Attorney General 
SHanks 



UCbe ~ttpremt ([ourt of g,outb ([aroltna 

TITLE OF 

CASE 

( State 

( 

( 

( 
(V 

( 

( 

( 

( ClIfford WylIe 

( 

( 

2009GS39413 

NotIce 

R lBCJE][VBD 

MAY 1 8 2010 

SC Court of Appeals 

Upon request and for good cause shown, S Hanks, Court Reporter, IS hereby 
granted an extensIOn up to and mcludmg June 10, 2010 to prepare and delIver 
the Transcnpt of Record m the above case 

ColumbIa, South Carolma 
05114/2010 

1)eddtee~ 
Court ServIces Manager 

South Carolma Court AdmInIstratIOn 

cc Sharon Graham, DIVISIOn of Appellate Defense 
Office of Attorney General 
SHanks 

( 



~: SCCID 
III \1 I I \ I I r I ~ I I I I I I I I I 

DIvIsion of Appellate Defense 
1330 Lady Street SUite 401 
Columbia South Carol lila 29201 3332 

Post Office Box 11589 
Columbia South Carolilla 29211 1589 
Telephone (803) 734 1343 
Facsimile (803) 734 1397 

Robert M Dudek Chief Appellate Defender 
Wanda H Carter Deputy Chief Appellate Defender 

Joseph L Savitz III Semor Appellate Defender 

,I 

May 3, 2010 J~)ECE]fVlED 

Ms DesIree Allen 
~ C Court AdminIstratIon 
1015 Sumter Street, 2nd Floor 
ColumbIa South Carolina 29201-3739 

DLdl Ms Allen 

rhe ltdnSlnpt lIsted below was requested by thIs otfice Pursuant to Rule 207(a)(2), 
SCACR, the allotted t11ne ot sJ'xty (60) days has lapsed to eIther receIve the transcnpt or an 
e"\tenslOn to delIver same 

Court Reporter 
Ms Danette Hanks 

Tnal Date January 20 20 I 0 

Due Date 
4/12/10 

Case Name 
ClIfford WylIe 

I would appreuate your confirmmg m wntIng as to the status ot the above-reterenced 
ltansulpt It you should have any questIons, please do not hesItate to contact me 

ShaJOn A GI dham 
Adml1l1..,n dtl vc COOl dII1dtor 

en 
C') 

C') 
o 
c:: ..., 
r-+ 
o -l> 

"C 
"C 
CD 
III 
en 



\!tbe ~outb QCaroltna QCourt of ~ppeals 

TANYA A GEE 
CLERK 

v CLAIRE ALLEN 
DEPUTY CLERK 

Apn129,2010 

ChIef Appellate Defender Robert M Dudek 
South Carohna CommlsslOn on IndIgent Defense 
POBox 11589 
ColumbIa, SC 29211 

Re The State v Wyhe, Chfford 

Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 291 II 

1015 ~UMTER STREET 
COLUMBIA SOUTH CAROLINA 29 01 

TELEPHONE (803) 734 1890 
FAX (803) 7341839 

wwv. sccourts org 

Please provIde the Court wIth the status of the transcnpt withm ten (10) days of the date of thIS 
letter 

Very truly yours, 

~~~ 
TAG/lb 
cc AssIstant Deputy Attorney General Salley W Elhott 



,nUl It (Aft H IN\ LtlMMI\\ION ON INIlIll 'J r IJII fNq 

DIvIsion of Appellate Defense 
1330 Lady Street SUite 401 
Columbia South Carohna 29201 3332 
Post Office Box 11589 
Columbia South Carohna 29211 1589 
Telephone (803) 734 1330 
Faesllnole (803) 734 1397 

Ms Danette Hanks 
CIICUlt Court Reporter 
POBox 2493 
Ande~on,SC 29622 

Dear Ms Hanks 

Robert M Dudek Chief Appellate Defender 
Wanda H Carter Deputy Chief Appellate Defender 

Joseph L Savitz III Semor Appellate Defender 

February 10 2010 

REClBIVBD 

FEB 1 0 2010 

SC Court of Appeals 

Our office has been requested to perfect the appeal ansmg out of 

The State v Chfford Wyhe Case # 09-GS 39-413 1406 1407 

County Plck.ens Date ot Tnal January 20, 20 I 0 

Ple~ldmg Judge G Edward Welmaker 

It IS my understandmg that you were the court reporter at thIS tIme That bemg the case, I 
request that you send thIS office the ongmal tnal transcnpt along with your bIll [fyou send a 
LOPY to thiS otfiLe, please bIll us accordmgly To ensure prompt payment of thiS bIll, please 
prepare It on the enclosed C[D FORM 3500 (SubstitutIOn for SCCA 0[-4) and mclude the 
onglllal cnmlllal case number (lndKtment number) where the space IS provided 

We I Lquest that tht. lllle~ on the paper be numbered trom 1-25, and that you mclude m the 
tran~cnpt any and all recorded 1110tlOns, pre and post-tnal AdditIOnally, please transcnbe the 
Jury ~electlon, and the State and detense counsel's opemng and c10smg arguments We have 
tound that even If there are no obJections, we need to review both openmg and c10smg 
alguments lor appeal 

If you are aware of the e\.lstence of co-dekndants not lIsted m the pnor captIOned case, 
piea'>e contdct us pi lor to tran-.cnblllg the transcnpt In thiS mdnner, we can consult our records 
to ensure that III ordenng a transcnpt, d duplIcatIOn has not occurred In addition It the 
Alto! ney GLnu dlo~ 01 fice has already reque~ted an ollglllal translnpt, pie lse notl fy us 



\ 
I 

Ms Ddnctte Hanks 
Febluary 10 2010 
Page Two 

• 

I dm sorry tor any II1convelllen<..e thIs may <..c.luse, but I apprecIate your assIstance 111 thIs 
matter It you hdve any questIOns, or problems, please contact me 

Thank you for your kll1d cooperatIon 111 thIs matter 

cc S C Court of Appeals 
Attorney General's Otfice 

J;:~-~ 
Sharon A Graham 
Admll1lstratlve Coordmator 



~be ~outb <!Caroltna <!Court of ~ppeal5 

TANYA GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLeRK 

ClIfford WylIe #338937 
Klrkland CorrectIOnal InstitutIOn 
4344 Broad Rlver Road 
ColumbIa, SC 29210 

Re The State v WylIe, ClIfford 

DearMr WylIe 

February 9,201 0 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 29211 

1015 SUMTER STRrEl 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

ViWW sccourts org 

ThIS WIll acknowledge receIpt of your NotIce of Appeal receIved on February 3, 2010 

Please be advlsed a tImely notIce of appeal has already been filed on your behalf by Attorney 
John DeJong on January 25,2010 

TAG/lb 

cc ChIef Appellate Defender Robert M Dudek 
ASSIstant Deputy Attorney General Salley W EllIott 



L ~l1e S'--J Ct J';; C::rUll 

) APPEAL FROM F [ c./ <. E- IV f 
Court Of General Session 

Cn cmt Co urt Judge 

tc!.wC&rcL We.{MCAkJGr 
Case No 

STATE or SOUTH CAROLINA 
VS 

(I ,[Foret Wyl j-Q 0 3~ ~ 31 
NOTICE or APPEAL 

~J IfF Of' cl W {, appeals lus convIctIon and sentence ill thIS 
case [he se'1te ce was ,mposed by the (Roporable) E ct W!7\.rcl 
f~L~lj.:nQk .{2..J: on Date /...l 0 .I 0 

]RlBClBIVBD 

FEB 0 3 2010 

se COurt of Appeals 

S/~.~ 
~wom to and SubscrIbed before me 
1111'> ~~_ day of ~ 4,P/o 

~ ~\ --otariPubi:cf(;:~il Carolma 
Mv Commlss10n ExpIre on My Comm~lon Ex,cllres November 8, 2017 



IN THE STATE OF SOuth Carolina 
In The Supreme Court 

\ 

R.1BClBllVlBD 

FEB 0 3 2010 

APPEAL FROM Prcl{;(l{ 
Court of General Session 

SC Court of Appeals 

CirCUit Court .Judge 

Ecl\A/wrL We/mCA klfG( 

Case No 

STATE of South Carolina 
VS 

Cj ,ftb f'rl Wy ) I'€.. 3 3'6'137 
PROOF OF SERVICE 

I certify that I have served the NotIce of Appeal on t) EN IZY 
(Y) t.lY\o.,$i~s I - ~ q - J 0 , Attorney General, by depositing a copy of It 

In the UnIted States marl, postage prepaid, on (date) addressed 
to him at POBox 11549 Columbia SC 29211 

sf ~, 1J>1.,t~ 
Sworn to and SubscrIbed before me 
this ..1 ~ day of :r~,,\ ./1...010 
~~~~ ~~ 



1 
" 

'11'1" 1'1111'1'111" 11111111111 111111' 1111'" ,,11111'1111111' 



! 

/ 

) 

" 

t'He~Of~~ 
~ NOr CENSORED THIS fTEM 
rnt!~!F'n~c .... , - - ,TMENT DOES 

- / BIUTV FOR 
//,/ 

/ 



'Ur:IJ£ ~outb (!CarolIna <!Court of ~pppal5 
TAN) A Gee 
ACTING CLER1-. 

v CLAIRE I\LLEN 
DEPUT\ CLbR, 

Tohn W De Tong, Esqulle 
214 E Mam St Ste B240 
Pickens SC 29671 

J 

Re The State v Wyhe, ChffOld 

Deal Ml DeJong 

FeblUary 1, 2010 

POS I OFFIC[ BO, 116 9 
COLUMBIA SOL, TH CAROLINA 9 II 

1015 SUMTER STRbCT 
COLU~IBIA sourll CAROLINA 9'01 

TELEPHONE (803) 73 1890 
FAA (803)7141819 

\\ \\ \\ S{'COUI1S OJ g 

We have 1ecerved your NotIce of Appealm the case noted above ThIS case WIll be 
docketed m the Court of Appeals and all COllli11Ul1lCatIOns concemmg thIS case, mcludmg 
motIOns and petltlons 111ltJal and final bllefs, and the RecOld on Appeal, should be dIrected to 
and filed m thIS Court FOl all filmQ:s please note the lequnements of Rule 267(a) of the South 
Car olma Appellate Court Rules and be further adVIsed that Court of Appeals pollcv 1 egmres the 
fim1 name of any counsel shown must be mcluded m hIS 01 her address 

Please be adVIsed that pursuant to Rule 602, SCACR and the order of the Chief JustIce 
dated Decembel 12 1997 If you e),pect the Office ofIndlgent Defense to pursue thIS appeal vou 
must plovlde that office WIth al1mfom1atlOn requl1ed to p10ceed WIth thIS appeal fmlmg whIch, 
thIS office wlll consldel vou counsel of Ie COld 

We suggest that large parcels such as copIes of final buefs and the RecOld On Appeal be 
sent dnectly to the Court VIa the sneet add1ess 1015 Sumte1 Street ColumbIa, S C 29201 
Thank you for vom attentIOn to thIS Farlme to file 111 the plOpel court may lesult m the 
dIsmIssal ofvour appeal 

PLEASE BE ADVISED that pmsuant to Rule 207 of the South CalOlma Appellate 
Court Rules, the tJanscnpt must be Oldeled wlth111 tl1lrty (30) days of the plOof of serVIce of the 
Notlce of Appeal and you must PIO\ lde thIS Court opposmg counsel, and the Office of Court 
Adm111Istl atlOn WIth all con espondence 1 egardmg the transcnpt It IS also Appellant's 
responslblllty to make satlsfactory au angements (111cludmg agreement regardmg payment fm the 
transcnpt) WIth the Court Reportel fm fUTmshmg the tianscnpt You are remmded of the 
notIficatIOn 1eqmrements of Rule 207(a)(5) SCACR also please adVIse the Court 111 wntmQ: 
upon 1 ecelpt of the t1 anscnpt 



NOTE If you bel ~ thIS case has been Implopelh filed 11 COUli of Appeals, by 
leason of the lllmtatlO11s set forth 111 S C Code AIm SectlOl1 14-8-200(b)(1998), as amended 
Tune 1, 1999-;-notlfythe Clell's office ofthe COUlt of A..ppeals-llllmedlately The cIted Code 
SectIon plOhlbltS the Court of Appeals flOm heanng appeals 111 seven classes of cases 

1) any final Judgment nom the cncUlt cOUli whIch mcludes a sentence of death, 

2) any final Judgment from the CIrcUlt comi settmg pubbc utllIty Iates pUlsuant to TItle 
58, 

3) any final Judgment ll1volvll1g a challenge 011 state 01 federal glounds to the 
consntutlOnalIty of a state law Ol county or mUlllclpal ordmance where the p1ll1CIpal Issue IS the 
constltutlOnahty of the law Ol ordll1ance 

4) any final Judgment from the cncmt court ll1volvmg the authonlatlOn Issuance, or 
plOposed Issuance of genelal oblIgatlOn debt, revenue, ll1stJtutlOnal ll1dustnal, or hospItal bonds 
of the state, ItS agenCIes, polItIcal subdIvlslOns, publIc seIVlce dIstncts, countles and 
mUlllclpahtles Ol any other ll1debtedness now Ol hereafter allthonzed by ArtIcle X of the 
ConstltutlOn of thIS state, 

5) any final Judgment from the Cllcmt com t perta111mg to electlOns and electlOn 
procedme, 

6) any Oldel l1l11ltmg an 1l1vestlgatlOn by a State Grand TUlY undel S C Code AIm 
SectlOn 14-7-1630, 

7) any Oldel of the famIly court relatll1g to an abortlOn by a mmor undel S C Code A..Im 
SectlOn 44-41-33 ~ 

TAG/lb 

Very truly yours, 

t{~~/~~ 
Tanya A.. Gee 

ACTING CLERK 

cc Sel1lOl A..ppellate Defendel Toseph L SavItz, III 
ASSIstant Deputy Attomey General Salley W ElllOtt 



urb£ soutb QCaroltna ([Sourt of ~pp£als 

TAN) "'. GEl 
ACTING CLERh 

v CLAIRE "'.LLEN 
DEPUT) CLERh 

T 01u1 W DeJong, ESqUll e 
214 E Mam St , Ste B240 
PIckens SC 29671 

Re The State v Wyhe, Chfford 
Case No 201015187 

Deal MI De long 

February 1,2010 

POST OFFiCe BOA 116 9 
COLUMBIA ,OUTII CAROLiNA 9 II 

1015 SUMTER STREET 
COLUMBIA ,OU III CAROLiNA 9 01 

TFL~f HONE (803) 7341890 
FAA (803) 734 1839 

\\ \\ \\ SCCOllrtS 01 g 

ThIS office has Iecelved your NotIce of Appealm the above mattel It has been assIgned the 
Case Trackmg Numbel that appears above Please use thIS numbel on all futme conespondence 
relatmg to thIS matter 

I do vnsh to call the attentIOn of the partles to the attached 01 del lelatmg to the mclusIOn of 
pelsonal data Identlfiers and othel senSItIve 111fonnatIOn 111 documents filed WIth the SUPl eme 
Court of South Carolma and the South Cm olma Court of Appeals Please note that the 
lesponsIbllIty [Ol msunng that mfonnatIOl1 IS ledacted Ol sealed as leqUlred b) tblS ordeI rests 
WIth counsel and the partIes ThIS office WIll not leVlew filmgs fOl redactIOn 01 to detenmne If 
matellals should be sealed 

Vel y truly yours, 

v'C'4au~~~ 
ACTING CLERK 

TAG/lb 
cc Sel1l01 Appellate Defendel T oseph L SaVItz III 

A..sslstant Deputy A..tlomey General Salley W Elhott 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM PICKENS COUNTY 
Court of General SessIOns 

G Edward Welmaker, CircUlt Court Judge 

Case No 2009-GS-39- 413, 1406, 1407 

The State, 
v 

ClIfford Austm WylIe, 

NOTICE OF APPEAL 
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JAN 2 5 2010 

SC Court of Appeals 
Respondent, 

Appellant 

ClIfford Austm WylIe appeals hIS convIctIOn and sentence m thIS case The 
Appellant was convIcted on January 20,2010 and sentence was Imposed by the 
Honorable G Edward Welmaker on , January 20~201O 

January 21, 2010 ~~3:2 =-
ublIc Defender for PIckens County 

214 East Mam St, B-240 

Other Counsel of Record 
Judy Munson, Esq 
Jenny Hammaker, Esq 
AssIstant SolICItors 
ThIrteenth JudIcIal CIrCUlt 
214 East Mam Street, Rm 120 
PIckens, SC 29671 
(864) 869-5906 

PIckens, SC 29671 
(864) 898-5577 
Attorney for Appellant 

ServIce accepted of the withm Notlce of IntentIOn to A 
thIS 21 st day ofJanuary 2010 



PHONE (864) 898 5577 
FAX (864) 898 5579 

PICKENS COUNTY PUBLIC DEFENDER 
214 EAST MAIN STREET, B240 

PICKENS, SC 29671 

January 21,2010 

R.ECEIVED 

JAN 2 5 2010 

The Honorable Kenneth A Rlchstad 
SC court of Appeals 

Clerk of the South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa, SC 29211 

RE State vs ClIfford Austm WylIe 
IndIctment No 2009-GS-39- 413, 1406, 1407 

Dear Mr Rlchstad 

Enclosed for filmg IS the followmg 
1 Three (3) ongmals of NotIce of Appeal wIth Acceptance of ServIce on bottom 

of each 

Please return to me a clocked copy of the NotIce ofIntent to Appeal m the self­
addressed stamped envelope enclosed for that purpose 

Thankmg you m advance for your kmd attentIOn to thIS matter, I am 

Enclosures 

ong 
u hc Defender 

PIckens County 



, 
John W DeJong 
Public Defender 
PIckens County 
214 East Main St 8-240 
PIckens SC 29671 
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The Honorable Kenneth A Rlchstad 
Clerk of the South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 

J" I J II, J I J" 1,1" J 1/" ,/I." /I J"" ,,1.11.1'111' J If J I" J 11,,1 


