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STATEMENT OF ISSUE ON APPEAL

" Whether the trial court erred in admitting expert testimony regarding dog tracking

when the dog had never before successfully tracked a scent in the field?



STATEMENT OF THE CASE

On April 15, 2013, an Aiken County grand jury indicted appellant Paul Chandlér for
second degree burglary. On .Ma)} 15-16, 2013, appellant was tried before the Honorable
Doyet A. Early, iH, and a jury. R. 1. Jeffrey A.'Slocum, Jr. and Virginia L. Sheftall
represented the State. R. 1. Barry L. Thompsbn, II,-and Wallis A. Alves. represented
" appellant. R. 1. The jury convicted appellant. R.226, 1. 21 -227,1. 1. On May 20, 2013,

Judge Eaﬂyl denied appellant"s motions for a new trial and sentenced appellant to twelve
-years’ imprisonment. R: 240, 1l. 22 — 24. After timely filing and servicg of the notice of

appeal, this appeal follows.



ARGUMENT

The trial court erred in admitting expert testimony regarding dog tracking when the

dog had never before successfully tracked a scent in the field. ‘

Relevant Facts

Around 10:45 PM‘on January 16, 2013, Ann Widener went toier husbaI;d’s truck to
fetch his pills because of pain from a recent root canal’. R. 66,11.2 - 8. R. 70, li. 13 - 18.
She heard a sound and ran back inside. R. 66, 1l. 14 — 25. She told her husband she heard a .
noise. R. 66, 1l. 14 — 25. Phillip Widener (“Widener”) “got dressed, got his gun, and his
flashlight.” R. 67,11. 1 —5. Mrs. Widener called 911. R.67,11. 1 _ 5;

Widener Wenf to his shed. R. 69',.11. 2-12. He announced he had a gun then heard |
noises behind his shed. R. 69, 11. 14 - 18. ‘He .shinéd his flashlight and saw a man for about
“three to four seconds.” R 70, 1.2 - 71, 1. 18. Widener claimed he got ‘a good look at the
man before the man ran. R. 71, 11. 14 — 20; Widener fired his pis‘Eol into tﬁe ground. R. 72,
111924, | | | | |
| ’Jeff Key was the chief of police for the Wagener Police Department. R. 154, 1. 19 -
22. He wés'awakened from his bed by the call concerning the Wideﬁer’s shed. R. 155, 11.
14 — 18. Chief Key ;eceived a description of the suspect from another officer that it was a
li;ght skinned black male, approximétely 35-45 years old, with facial hair. R. 156, 1.5 8.
Based solely on this description, Chief Key went to his office and retrieved a photo iine-up‘
from SLED that was between one and two years old. R. ISQ, 1.5-24. R. 2.3, 1.5-24,1.9.
Appellant was the only person from the small town of Wagener in the line-up. R. 182, 11. 1
— 14. Widener picked appellant’s photo from the line-up within fifteen seconds. R. 85, 1. 16

~87,1.2.



Over a defense objection, the court admitted the testimony of K-9 ofﬁcer Jeremy
Hill (“Hill”). R. 129, 1. 23 - 132, 1.25. Officer Hill testified that his Belgian Malinois dog
named Xantos picked up a scent from near Widener’s shed and followed it to appellant’s
house. R. 133,1. 25— 139, L. 20. Officer Hill testified that it took five minutes for Xantos to
lead him to appellant’s house. R. 135, 11. 16 —22.
" Discussion
The trial court should not have admitted the dog tracking evidence in this case
| because it was unreliable. See SCRE 702. While the trial court followed the guidelines of
State v. White, 382 S.C. 265, 272, 676 S.E.2d 684, 687 (2009), its.analysis under White was
* incorrect. Under White, the proponent of dog tracking evidence must meet certain
~ foundational requirerﬁents. 1d. The proponent must show: (1) the evidence shows the dog
handler satisﬁes the qualifications of an -expert under Rule 702; (2) the evidence shows the
. dog is of a breed characterized by an acute power of scent; (3) the dog has been trained to
follow a trail by scent; (4) by experience the dog is found to be ;‘eliéble;,(S) the dog was
placed on the trail where the suspect was known to have been within a reasonable time; and
(6) the trail was not otherwise contaminated. Id. (emphésis added).
The State presented no evidence supporting the fourth emphasized qualification:

experience showing the dog wés reliable. During voir dire direct-examination, Officer Hill
first responded to a question regarding Xantos’ “ballpark” success fate from “trainings
during school and after school” that it was “Ninety percent or more.” R. 12.0, 1. 10 — 12.
Judge Early adroitly picked up on the key word in the question: trainings:

THE COURT: How about in the field? Has he tracked anybody in the
field? How many people has he tracked in the field? Not training, real live
tracking?



THE WITNESS: He’s had approximately two tracks.

THE COURT: Two trztcks?

R. 120, 1. 13 — 17 (emphasis aélded). During voir dire cross—examinatioﬁ, the court learned
that of the two tracks Xantos performed in the field, the first Was‘ unsuccessful and the
second track was appellant. R. 126, 1l. 9 — 16. Defense counsel used the dog’s training
records to show that he was often distracted and that Officer Hill had trouble -finding thé
track, causing the dog to veer off the tréil». R. 127,1.3-129, 1. 20.

Following voir dire, appellant objected to the qualification of Officer Hill and the
admission of the dog tracking e?idencej R. 129,1.23 — 131, 1. 3. Defense counsel based his
objection on Officer Hill and the dog’s lack of experience and that two tracks in the field
were not»isufﬁcient to establish reliability. R. 129, 1. 23 — 131, 1. 3. Judge Early. 0\./erruled |
4the objection, basing his mliﬁg on the dog’s successful ‘Fracks during training. R. 132, 11. 2 -
10.

Counting the dog’s traiﬁing tracks in making the‘ reliability analysis was error.
m requires fhét “by experience” the dog is found to be reliable. ;‘Experience” ‘do‘es no£
mean training; It means work in the field. No one would suggest that a police officer
making his second-arrest was an experienced officer simply because he’d béen trained at the
académy. The same logic follows for the dog. The dog in White had worked with his

handler for over seven years and they “had apcomplished approxima;[ely 750 tracks
together.” Id. at 271, 676 S.E.2d at 687. The dog in f[his case had an insignificant fraction
of the exper1ence of the dO(g in White. Before Officer Hill and Xantos could be qualified as'
experts they should have been used by the police as investigative tools for several years and

on multiple tracks to establish a sample size sufficient to determine reliability. Instead, the



State sought to admit Officer Hill and Xantos’ first “successful” track as evidence in court.
White and Rule 702 simply require more data before this type of evidence can be admitted.
For these reasons, the case should be reversed and remanded for a new trial.

'CONCLUSION

For the foregoing reasons, the Court should reverse and remand this case for a new

trial.
Respectfully submitted,

David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT

This 10" day of June, 2014,
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Counsel for Paul Chandler states:

1.~ He is Appellate Defender for the South Carolina Office of Appellate
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-David Alexander
Appellate Defender
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