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STATEMENT OF ISSUES ON APPEAL

1. Did the trial court err in admitting the statémént of Appellant'Garvi'n_ when the state
did not prove by a preponderance of the evidence that Garvin’s statement ‘was freely a‘nd, |
- voluntarily and knowingly given? |

.2 Did the trial court err in ﬁot granting a directed verdict to Appellant Gax;vin when the
only evidenpe against him was his statement which he recanted bgcause he testiﬁed that He -

did not make the confession statement but was tricked into signing it? -



STATEMENT OF THE CASE

In December 2012, the Spartanbufg County Grand Jufy indicted ’John Dwayne
Garvin on the charge of trafficking heroin more tﬁan fourteen grams; On May 21-23, 2013, :
Garvin procéeded to trial before the Honorable R. Lawton MclIntosh aﬁd a jufy. Garvin wails- ‘

" represented by Scott Robinson, and thé state was represented by Eddie Hunter. The jury
* returned a verdict of guilty as indicted. Jﬁdge MclIntosh senténced Garvin to the mandatory
sentence of twenty-five years and a $200,000 fine: R. 182,-1. 3 — R. 183, 1. 18. Garvin’s'

attorney filed a notice of appeal. This appeal follows.



STATEMENT OF FACTS

On fuly 17, 2012, Investigator Ken Hancock with the Spartanburg Coﬁnty Sheriff’s
Department, géve an informant by thé name of Fred Jerman, $4_200 to purchase- herqin ata
déstinatioh on Highway 9 across I-85 in Spartanburg County. Jerma‘n was ’f.:q.ui'pp‘ed with a
video to vrecord the transaction with soﬁnd and vision. After the-_transaction, InVéstigatéf
Hanéock f[umed the drugs into the evidence locker: R.42,11. 1 -R. 49, 1. ,25; e

Investigator Hancock was across the street from the inéidgnf s.i’fe‘ ‘when 'the.-
transacﬁon occurred. The informant Was‘ sitting at the gas pumps wheﬁ the car of the .alleged
dealer pulled up bé‘side it. Iﬁvéstigator .Hancock saw the drivér, who was identified as
GarVin, lget out and go into the store. Thé_passénger, who was later identified as Péreé, got )
éuti and went to the informant .Jerman’s car, It éppeared_ that some transactipn Was
occurring. Then Garvin came out, aﬁd it appeared that sdme communication océurred. Then
they returned to .their car and left. R. 50, 1. 11 —R. 51, 1L 23.

On cross examination, Investigatdr Héncoék‘revealéd that he’ did‘not sée Garvin do’
- anything with the iﬁformant as far as the drug"tr'an-saction. R. 52,11 21 —-R. 53, 11.‘25.

o Fred Jerman, the informant, admitted that on July 17, 2012, he was paid $300 to '
make a controlled heroin buy. He also admitted that he had WOrked for law enforcemeﬁt foir_ )
severall years and usually had charges dismissed or reduced for his cooperation..In this case,
he was arrested for distribution of heroin aﬁd was cooperating with the police for that charge
although he had not been made any promises. R. 54, 1. 19 —R.-59, 11. 25. .

On July 17, he was to meet WithvGarVin known és “Big Unc” and Perez known as
“Grills” to buy heroin.-R. 59,11. 17 5. Dufing the bﬁy, Garvin went in the store and came

back and was pumping gas. Jerman gave the money to Perez who counted it. Garvin came



over to the car and Jerman spoke with him that everything was straight. R. 60, 11. 1 — R. 63,
1. 25.
Deputy William Tillinghess testified that he shot the video of the drug buy. He saw

Garvin was the driver and saw him go into the store. When he came out of the store, he went

to the vehicle and spoke to the informant briefly. Then Garvin pumped gasoline. R. 76, i

— R.79, 1. 25. Tillinghess admittéd that he did not .kriow what Qawin and thé informant -
talked about and th_e conversation lasted about five secoﬁds. R. 80, ll.. 1-15. |
Deputy Roger Luther also took a video o»f the drug buy at the Same time that Dgputy
Tillinghess did. Deputy Luther admitted that he did not kan what Garvin Said té tﬁe
informant as Garvin was in the store during the buy. Garvin went to the informant’s car
' briefly when he came out of the store. R. 80, 1. 24 — R.85, 11.‘1'3. :
Special Ageﬁt‘DaVid Pait was with ATF. " After Gawin and Perez were_a_rr‘ested,' |
Agent Pait' Mirandized Garvin and was preéent when Gérvin gave a statement. He teétiﬁed
that the statement and interview with Garvin wefe nbt tébeci. R. 86,11.1- R.94, 1L 23. .

g Sled Agent'Ashley‘ Asbill took a stat_ement'from Garvin. Agent Asbill actually wrote |

the statement as he said Garvin was nervous and did not want to write it. Garvin did sign the: L

~ statement. According t‘0\ the written statement, Garvin admiﬁed he was inyolyed in fhé drug -
deal as he contribu;[ed $200 to buy the heroin With Perez. R. 95,11. 1 - .R. 102, -11.-, 25.
On cross examination, Agent Asbill revealed that there was né video nor audio of
_the interview and statement. R. 103, 1l. 1 — R. 104, 1. 18. |
Beth Stuart, the forensic chemist with the Spartanburg County Sheriff"s Ofﬁée,
examined the drug which was packaged'in 746' littlel wax énvelopes. The t.otal Weight was -

14.53 grams. R. 72, 11. 4 - 25; R. 73, 11. 1 = R. 75, 11. 25.



At the close of the state’s case, defense counsel moved for a directed verdict.

Counsel incorporated his objections from the Jackson v. Denno hee;rmg The Judge denied
the motion. Supp R. 4, 11. 24 — Supp R. 5, 11. 25. |

Garvin tg:stiﬁed in his own defensé. When Gafvin came out of the store, he went to
the informant’s car to tei_l Perez to comé on as they needed to 20. He was not speaking to the
informémt. They left aftef he pumped the gas. R. 106, 1. 6 — R. 108, 11..107 Garvin said the
statement t‘he. officers have was not the statement' he signed as he ‘tc-)ld the officers he did not .
know anﬁhiﬁg about the drug deal All he did v;/as bring Perez from Nérth Caroliﬁa to Sogth 3
Carolina. The officers had a “bunch” of papers and just vﬂipped'one up ’for Garvin'to sién.
He thought he was signing a statement that he knew nothing about }t R. ‘10'8, I.1-R. -
116, 11 S;R. 121, 1. 15 -R. 123, 11. 25.

Jonathan Perez testified for the defense. At ‘t/he tinle of trial, he was sérving a sentence
of ten years as he was sentenced' prior to trial.vH'e ‘was promised nothiﬁg by. the defense to
testify.._ According to Perez, Garvin had nothing to do with the drug transaction: Garvin
drroiv’e Him to meet a'friend and Perez gave him gas money. G_arv‘in did ﬁot know of Perez’s
intentions. R. _-126, 1. 1 =R. 127, 1. 25. The only ﬁloney Garvin receivved was gas money.'
Perez met with Jerman when Garvin went into the st_()'re."R. 129,11. 1 —=R. 130, 110, -

At the close of the defense’»s case, defense counsel renewed his motion for a directed
verdict on the same grounds. The judge denied the motion. . R 136, 1I. 14 - R. 137, 11. 11.‘:.

In a pretrial motion, defense eounsel told the trial court that they needed to have a

hearing pursuant to Jackson v. Denno. Supp R..2, 11. 5 — 3. During the hearing, Agenf David

Pait with the Bureau of Alcohol, Tobacco, Firearms, and Explosives.(ATF), testified that he

' Jackson v. Denno, 378 U.S. 368 (1964).



issuedl the Miranda warnings to Garvin atthe Sheriff’s dfﬁce 'in» Spartanburg.\Garvin and
Perez were arrested shortly after leaving the scene.. Agent Pait was present when agent
Asbill wrote down the statement from Garyin. R 6, II. 5 - R '8, 1. 25. Garvin was not
coerced, not under duress, not.ptdmised 'anything, and not urtder the influence of drug.gstovrﬁ, E
alcohol.. Garvin tlever gsked for an‘attorney'. R.9;1.1 -R. '1'1 ,"11. 25. -
Agent Asbili testified in the hearing ttlat he interviewed Garvitl_éfter }te was taken
| into custody. He admitted that he wrote Gtxtjvirt’s' statement iatlthougﬁ Garvin v;las at)le tb, read .
and write. R. 13,1, 1»6—‘R-. 19,1.25. |
Garvin c}tose rtot to_te.stify. at the hearing. R 20, 11 — R. 23, 11 10. GarVin’é
attorney made the “standard motioh in terms of Voluntarirtess—just thg regulat Jackson v.-
" Denno objeption.” The judge admitted the statement for the titne artd said he. ‘vyvoulyld have to

determine later as to whether it’s a voluntary statémcnt ornot. R.23, 1. 10 —R. 24, 11. 14. .



ARGUMENT

The trial court erred in admitting the statement of Abpellant Garvin when the state

did not prove by a preponderance of the evidence that Garvin’s statement was freel? and .

voluntarily and knowingly given.

In Jackson v. Denno, 378 US 368 (1964), the United Siateé 'Supreme’ Court ruled -
that “a defendant in a criminal case is deprived of due process of law 1f his convicti(;n is
founded; in whole br in part, upon an involuntary conféssion, without réga_rd for.the. fruth or o
~ falsity of the confessién.” In conducting the due prqdess vanlalysi.s, courts lopk t(; 'the totality. _

of the circumstances to determine whether a confession was voluntary. Withrow v.

Williams, 507 U.S. 680 (1993); In the Interest of TRACY B., 391 S.C. 51, 704 S.E.2d 71

~ (Ct. App. 2010).

" In State v. Moses, 390 S.C. 502, 702 S.E.2d 395 (Ct. App. 2010), fhe!South
Carolina Court of Appeéls held that the test in South Carolina for determin,ingi whetvhe‘r»a N
~ defendant’s coﬁfe;sion was given freely, knowingly, and voluntarily: focgsed ﬁpoﬁ whéthef '
“the defendant’s will was oiv_evrborne by the totality of the cvircﬁrvns'téncgs sufrounding th(;_ﬁ

confession. The court wrote that among the appropriaté factors that may be“consid.ere'd ina
totality of the circumstances analysis include: backgfound; experience; conduct of the
accused; age; maturity;' physical condition and mental fhealth; length of custody; policc
misrepfese_ntations, etal | J-
There was evidence that the confession statemeﬁt allegedly made be Gafvin was not .
knowingly and voluntarily given. Gérvin testified that he -did not fhéke that sfatement but

was tricked into signing the wrong statement. Garvin said he knew nothing about the drug



;'Lransaction. The co-defendant, Perez, testiﬁed that Garvin knew néthjng about it. The law
enforcément officers did not see Garvin involved in the drug transaction.

There was evidence to support Garvin’s testimony that he did not give a statement
confessing to this crime. Agent Asbill testified that hé did the actual writing of Garvin’s

alleged statement, and there was no video nor audio of the statement.
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ARGUMENT

The trial court erred in not granting a directed verdict to Appellant Garvin when the

only evidence against him was his statement which he recanted because he testified that he

did not make the confession statement but was tricked into signing it.

"In State v. Kelsey, 331 S.C. 50, 502 S.E.2d 63 (1998), the Supréme Court held thét o
in considering a-. directed verdict motion, the trial court is concerned with the existence of
eVidence rather than its weight. In reviewing the denial of a directed verdict“moti(')n, the -

evidence must be viewed in the light most favorable to the state. Id.

In State v. Weston, 367 S.C. 279, 625 S.E.2d 641 .(2006), the Supreme Court ruled 'A
that a défendant is éntitled td a direéteci vverdict when the state fails to produce evidenée of
the offense pharged. However, an -appellate court must‘- find that a case yvas properly :
submitted to the jury if any direct evidence: or any substantial circur_nstantial', evidence

"reason.'cl-blly téﬁds to prove the guilt of the accused. Id. |
The ‘tr.ial court should graht a dirécted verdict ,motion» whén the e_:vid'en‘cé mereiy

b

- raises a suspicion that the defendant is gu-ilty'. State v. Odems, 395 S.C. 582, 720 S.E. 48

(201 1) n State v. Odems, supra, the Supreme Court held that the circumstaﬁtial eyidence o
did not teridvto prove the defendant’s guilt, and the defendént waé. éntitled tor a directed .
verdict Because thé state failed to produce evidence of fhe offense charged. The evidgnce
against Odems consisted of his location in the getaway car in this burglary case ninéty :

minutes after the burglafy; the defendant fled from law enforcement; and Odems asked an -
ﬁninvolved person to lie fqr him to the police. ‘{

. The only evidence against Garvin was his alleged statement to police which was not

substantial evidence because he recanted and claimed police misrepresentation. Agent Asbill

11



did the actual.writing of the statement in his handwriting. There was no video nor audio of -
the alleged statement. The co-defendant, Perez, said Garvin kne-w nothing about the drug
transaction. The two ofﬁcérs conducting the video did not see 'Garvin involved‘in ‘.the drug
transaction. The trial judge should have granted the directed v.erdict because the state .dia not
| prove beyond a reasonable doubt that Garvin was ‘guilty. The evidence only re;ised a meré

- suspicion that Garvin was involved.

12



CONCLUSION
Based on the above, Garvin’s case should be remanded for the entry of a directed

verdict, or in the alternative, a new trial.

Respectfully '-submitted,'

e M&éﬁ
LaNell¢ Cantey DuRant— >
Appellate Defender

- ~ ATTORNEY FOR APPELLANT

~This 9" day of June, 2014.
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