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II.

I11.

STATEMENT OF ISSUES ON APPEAL

Did the Trial Court commit reversible errof under State v. Lyle, 125 S.C. 406, 118

-S.E. 803 (1923) and Rules 403 & 404(b), SCRE, by allowing introduction of

unrelated prior bad acts with a different minor and by excludiﬁg evidence of prior

bad acts from the same witness that did not conform to the accuser’s testimony?

'Did the Trial Court commit reversible error under Rules 403 & 61 I, SCRE, and

the Confrontation Clause by refusing to allow 'the Appeliaht to fully .cross-‘_ ,
examine the mother of the State’s Lyl_q witness a_bout‘ fhé Qisa she received, with
the assistance ‘of the Soiicitot’s‘ofﬁce, because she was the mother of a crime
victim? : /

Was the Triél Court’s imposition of maximum, consecutive sentences after the .
accused’s ’refusal of an off-'the-‘r‘ecord plea offer vindictive and a \}jolation' of fhe
accuse'd’s duevproc’ess‘ rights, Whe’h thel Trial Couft‘éhpports ité decision with

evidence that was not objective, relevant, reliable, and trustworthy?



STATEMENT OF THE CASE

On July 15, 2010, Appellant Venancio Diaz Perez was arresfed for Criminal

Sexual Conduct with a Minor (“Minor 17).. (R. p. 12). He was formally indicfed fof
"Criminal Sexual Conduct with a Minor (“CSC”)! and'Lev’vd Ae:t on a MAirAlor (“Lewd
Act”)2 on Nbvembef 8, 2010. (R. pp. 10, Al 6). The cases were tried together Janaary 14-
18, 2013, before Judge J.C. NicholsonA in Charleston County, South Cafolina. (R. p. 1.8).
The State was represented by Deborah' Herring-Lash and Jennifer "McCoy of then
Charlestoh County Solicitor’s Office, and Perez was represented by Andrew Grirnes and
Chrlstma Parnell of the Charleston County Public Defender’s Ofﬁce (R p 18).

The jury acquitted Perez of CSC, but did find him gu1lty of the lesser-included
offense of Assault and Battery of a ngh and Aggravated Nature (“ABHAN”) and Lewd
Act. (R. pp. 9, 15, 553-54) The Couit-sentenced Perez to ten years imprisonment_for the
former, and- fifteen years imprisonment for the latter. (R. pp. 8, 14, 554-56). The Court

- ordered these séntences to be served consecutively. (R. pp. 8, 14, 554- 56) Perez served

his Notice of Appeal on January 25,2013. (R p. 6- 7)

''S.C. Code § 16-3-655(A) (Supp. 2010).
2 , S.C. Code § 16-15-140 (Supp. 2010). ‘ '
> State v. Fennell, 340 8.C. 266, 274, 531 SE2d 512, 516- 17(2000)

v .



' ARGUMENT

Appellant Venancio Diaz Perez is entitled to a new trial. The State bolstered their I

case with the unnecessary and inadmissible prdpensity evidenée of another minor
accuser. The Trial Court then refused to allow 'Plerezv‘to investigate the bias of this
accuser’s mother, who, like the victim’s mother, was seeking legal sta;[us in exchange fof
this testimoriy. F inaliy, the Trial Court punished Perez ,wi“chj ma\ximum,’i consecﬁtilv_e
senteﬁces because lhe refused the plea offer made by the Trial Court. These errors, jointly |
_ﬂand independently, demand that this Court reverse and remand this action to the Court of

"General Sessions for a new trial.

I The Trial Court committed reversible error in admlttmg Minor 2’ highly
prejudicial testimony of prior bad acts.

Perez’s arrest .arises out of the allege;tions of Minpr 1,'who was being babysat by :
his Wife, Angelica Carmona at the coup'lc;’sv trailef (later housé)_ in North Charlestoﬁ. (R.
pp. 10-13, 16-17, 134, 432, 434,l 438-39). In the course of trial, the State_sbught to :
' ihtr;)duqé thg testimony éf Minor 2, another minor female cared .f.or by Carmopa who
accuéed Perez of similar, and ;Norse,,acts that the State refused to prc.)secutve.4 (R. ﬁ.'552). -
Though Minor 2’s testirﬁony was subjAect to a llirr‘liting _ ihsiructi‘on (R. p 249), her
testimony hopelessly tainted any hope Peréz had for a fair trial and merits a reversal by

this Court.

* Perez and Carmona had a daughter roughly the same age as the Minors; Charleston
County Department of Social Services conducted an 1nvest1gat10n of p0551b1e abuse of
this child, and found no proof of abuse. (R. p. 447).



A. Evidence of prior bad acts — law.

Generally, evidence of prior crimes or bad acts is inadmissible to prove the
specific crime charged; however, an ekception exists for evidence tending to estahlish (15
motive, (2) intent, (3) theabsence of mistake‘or accident, (4) a cornmon scheme or plan -
embracing the cornrnission of two or more crimes SO reiated to each other that proof of
one tends to establish the other, or (5) the identity of the person charged with the present ;
crime. See State v. Lyle, 125 S.C. 406, 416, 118 S.E. 803 807 (1923) Rule 404(b) :
SCRE For the common scheme or plan exception to apply, a close degree of similarity or
connection between the prior bad act and the crlme charged is necessary. M'
- Timmons, 327 S.C. 4‘8,'52, 488 S.E.2d 323, 325 (1997). "i“he connection between the
prior had act and the charged crime must be more than just a similarity, as a common
scheme or plan concerns more than just the commission of similar crimes; some
connection' between the crimes is necessarv. Id. Under- the common scheme or 'plan
exception, there must be a close degree of simi‘larity or connection betWeen the prior bad

act and the crime charged which enhances the probative valué of the eviderice so as to

outweigh its prejudicial effect. State v. Hough, 325 S.C. 88, 95, 480 S.E.2d 77, 80 (1997). -

Lyle demands that the defendant be give‘n the benefit of the doubt where this connection

is not clearly perceived. State v. Tutton, 354 S.C. 319, 327, 580 S.E.Zd 186, 190 (Ct.
App. 2003).
If the prior bad act is not the subject of a conviction, the trial court must first

determine if clear and convincing evidence exists of the act. State v. Gaines,l43 80 S.C. 23,

29 667 S.E.2d 728, 731 (2008). This determination is reviewed under a “clearly

erroneous” standard State v. Wilson, 345 S.C. 1, 6 545 S E.2d 827, 829 (2001). After

determining clear and convincing evrdence supports a ﬁnding the defendant committed a -



prior bad act, the court must determine whethér the evidence falls within the common
scheme or plan exception. ’_FM at 326, 580 S.E.Zd at 190. This detenninatioﬁ is a
| matter of law reviewed de novo. 1d. at 326-27, 580 »S.E‘.2d at 190.

The South Carolina Supreme vCou'rt has set forth the following non-exchisi\%e
factors when determining whether there is a close degree of sirrﬁlarity bet§veen the bad
act and the cfime charged in a sexual.abuée cas-e:‘ (1) the age 6f the Victims when the
abuse occurred; (25 the relationship ‘between‘ the victims and 'thé perpetratbr;« (3) the

- location where the abuse occurred; (4) the use of coercion or threats; andA(S) the manner

of ‘Fhe occurrence, for example, the type 6f sexual battery.-State v. Wallace, 384 S.C. 428, :
433-34, 683 S.E.2d 275, 277-78 (2009).° { N

- Lyle requires the proponent of common schemé or plan eyidence to answer a
simple threshold question: What is the corﬁrﬁon schenﬁe or plan evidence offered to
prove? If the answer is; some key fact, such as identity, then,: the court shouldA proceed
with a similarity- analysis. If the answer is fhat' Qommon‘schevme'or'plan evi.dence is only -
offered to show the cr‘imés are similar, then the cqﬁrt need progeed no further, be:c‘auISe
what is really being‘offered is iﬁadmissible character eviderice. If all that”'the common
scheme or plan proves is that the defendant committed an act in the past and that makes it
more likely he committed the pharged crimé, then fhe evidence is nofhing more than
character and prdpensity evidence trying to sneak ardund' Rule 404(a), SCRE, througﬁ

Rule 404(b)’s back door. Without asking this basic first question, there is no logically

> The Appellant does not believe these factors, and the Supreme Court’s decision in
Wallace, are consistent with the holdings of Lyle, but this is an argument for the Supreme
Court. See Jean Hoefer Toal, et al., Appellate Practice in South Carolina 12 (2nd ed.
2002) (“The Court of Appeals is an error-correction court, whereas the Supreme Court is
a law-giving court.”). : : '

4



consistent way to differentiate inadmissible propensity evidence from admissible
common scheme or plan evidence; otherwise, the exception that is 404(b) swallows
404(a)’s rule.

The Supreme Court recognized the need to return to the basic!-reasoning‘ of Lyle in

State» v. Fonseca, 393 S.C. 229, 229, 711 S.E.2d 906, 906 '(2011). The Supreme Court
adopted the Court of Appeals’. decision as its own in this opin'ion.' Id. Fonseca ,' .

* recognized the “thin disguise” of character evidence costumed in the threadbare garb df

fnotive, intent, or common scheme or plan evidence in a child sex case. State v. Fonseca,
383'5.C. 640, 649, 681 S.E.2d 1, 5 (Ct. App. 2009).
South Carolina appellate courts have examined situations that clearly fit the mold

of a “scheme or plan”. In State v. McClellan, a father began abusing each of his

daughters about the time they reached age 12. 283 S.C. 3-89, 323 S.E.2d 772 (1984). The
father would entef their bedroom late at night, waking them, and taking one of his three
daughters to his bedroom. Id. There he would explain rthe Biblvical verse that Tc\hildren are

to “Honor thy Father”, and would also indicate he was Ateaching them how to be with their

husbands. Id. In State v. Weaverling, an uncle engaged in-a grooming scheme with his

' nephew'. State v. Weaverling, 337 S.C. 460, 523 S.E.2d 787'(Ct App.1999). The accused

in Weaverhng showed pornographlc materials to the child repeatedly while performing
oral sex upon him, which occurred over 100 times. Id In both of these cases, it is clear
that the prior bad acts are introduced not for proof of propensity to commit crimes, but
for the 1nference that the defendant “developed a cr1m1nal scheme and employed that

scheme.” Tutton at 331, 580 S.E.2d at 192.



B. Lyle hearing teetimopy.

Because the State wished to introduee testimoﬁy of alleged miscenduct with
Minor 2, the Trial Court conducted a hearingpursuant t_d State v. Lyle' prior to trial,
where the Minors presented Vthle following tesf[imony: |

Minor 1 (victim)

(1-a) Minor 1 testified that once when she‘ went inside her Eabysitter’s trailer to
retrieve a PlayStatlon Portable (“PSP”) from Perez’s daughter s room, Perez approacped
her, pulled her into a closet, and digitally penetrated her Vaglna (R pp. 29-30).

(1-b) Minor 1 testified that once when went inside her babysitter’s trailer to, -
retrieve a PSP from Perez’s daughter’e room while the family was at a food truck, Perez .
Vapproached her, pulled her into a cioset, and digitally penetrated her anus. (R. pp. 31-32).

(1-¢) Minor 1 testified that once whe'n her fr_iends were inside the babysitter’s
trailer pretendl;ng te be singers in front of the television (“playing like superstars™), Perez
ve‘xposed his penis to her. (R. pp. 33, 51-52). |

(1-d)° ‘Miﬁor 1 festiﬁ_ed tha.t epce at the babysitter’s house,’® Perez asked Miﬁer 1
to assist him in repairing a"wall. After repairing the wall, Perez refused to allow Minor 1
to leave and touched her breasts and ;/agina and bit her on her breast. (R. pp. 33-34, 50-
51). ‘

(lfe) Minor 1 testified that once at the babysitter’s house, Perez chased her in an

attempt to “touch” her and forced her to hide under the bed from him. (R. pp. 35, 52).

% Carmona originally lived in a trailer, but eventually moved to a house in North
Charleston (R. pp. 13, 32, 139, 202).



(1-f)  Minor 1 testiﬁed that once she went in.side the babysitter’s house playing
hide-and-seek and. decided to hide in a closet. Minor 1. testified that Perez was in that
closet and that he grabbed her and tonched her vagina. (R. pp. 35 -36, 53-54).‘

(1-g) Minor 1 testified that Perez would nttempt to bribe her with money. (R.
pp. 49-50). | |

Minor 2 (Lyle witness)

(2-a) Minor 2 testified that once she fell asleep watchiné Hrgh School Mus'icalz
" atthe babysnter S house and.Perez touched her vagina. (R. pp: 62- 63)

(2 b) Minor 2 testified that once Perez touched her vagina and anus in a
bedroom near the krtchen of. the’ babysrtter s house. (R. p. ‘63)4. However, under cress-
examination, Minor 2 admitted that she alleged that Perez had either Vaginnl or anal
_ intercourse’ .with her in her initial forensie interview. (R. pp. 73-75, 85-86). In cross-
examination, it became apparent in+her initial forensic.\intervie.\z\.f‘she« stated Pereihdd
threatened her with a knife to perform these acts. (R. pp. 85-86).

(2-¢) Mlnor 2 testified that Perez threatened her (“he 1l keep belng mean to

€”) to keep her quret about his acts. (R. p. 64). However under Cross- -examination 1t
became apparent that in her initial forensrc interview she stated that Perez had threatened |
her with a knife. (R. pp. 75, 86).
(2-d) Under cross;examination, Minor 2 testified that P\erez did not attempt to

bribe her with gifts. (R. pp. 78, 93).

" Tt is worthwhile to note that Minor 2 would have been approximately eight years old at
this time.. (R. pp. 13, 229, 504). Presumably, such an act would have left injury that
would have been noticeable by medical personnel, as State’s witness Dr. Anne Abel .
testified that a larger object would likely cause more damage. (R. p. 353). However, the
State chose not to go forward with a prosecution for these acts. (R. p. 552).



_ (2-e) Under cross-examinaﬁon, Minor 2 t'estiﬁe‘:d that Perez did not atterﬁpt to
bite her. (R. p. 78). -. |
- (2-f) Under cross-exéminaﬁon, Minor 2 testified fhat Perei did not attempt any
untoward acts whilé she was playing gamesvwith other children. (R p 80).
- (2-¢) | Under cross-examination, Minor 2 testified tAhat.P_erez “touched” her when
she was hélping him repair a doorknob. (R.,‘pp.780-81).
TheA Trial CourtAfouna that’ uhder- Wallace, that there was a close degree of
' similarity between the bad acts and those accused of Perez, specifically finding a
| similarity in: (1) the éges of the .Minors.; (2) the relatibnship-betwcgn the Minpfs and
Perez, (3)' the location of the alleged abuse, (4) “the manner c‘>fvthe’oc'cu'rrence, s‘uch_a‘s_
type of sexual battery”. (R. pp. 113-14). Thé TrialA.Covurt fuﬁher found_ under Rule 403,
- SCRE, thét this testimony was more probative :than prejqdicial. (R. p. 114). The Trial
Court also- excluded any testimony of Minot 2 regarding her allegations of intércoufsé

with Perez.® (R. p. 114).

C. Trial testimony. -

"Minor 1 (victim)

Minor 1 'was calléd first as a Witness. With some notab1¢ ex;:eptipns, her trial
testimony was 1argely coﬁsistent With her Lyle hearing testimony:

(1-a) Minor 1 testiﬁed that ‘o_n'ce when she went inside her babysi;tter_’é trailer to
retrieve a PlayStation Portablc;, (“PSP”) from Perez’s daughter’s room, Perez approachgd o
iler, pulled her into a closet, and digitally pénetrated her vagina. (R. pp. 140-41). This

was substantially similar to hér Lyle hearing testimony. (R. pp. 29-30).

® The State nonetheless presented this evidence to the Trial Court during sentencing. (R.
p. 552). : ' - - o

10



(1-b) Minor 1 testified that once when went inside her bébysitter’s trailer to
retrieve a PSP from Perez’s daughter’s room while the familyAw’as. at a food truck, Perez -
appreached her, pulled her into a closet, touched her Vagiha and anus without penetration.
(R. pp. 141-42). This differed from her Lyle hearing testimony, where she testiﬁed that -
Perez digitally penetrated her anus. (R. pp. 31-32).

(1-¢) Minor 1 testified that once when her friends were inside the babysitter’s :
trailer pretending to be singers in frorrt of the television (“playlng like superstars”) Perez "
exposed his penis to her (R. pp. 147-49). This was substantially 51m11ar to her Lyle
hearing testimony. (R. pp. 33, 51-52).

(1-d) Minor 1 testiﬁed that once at the babysitter’s house,vPerez asked Minor 1
to assist him in repairiné a wall. Aft_er repairrng the wall, Perez refused to allow“Minor 1.
to leave and touched her'breasts and yagiha and bit her on her breast. (R pﬁ{ 150-51).

. This was substantially similar to her gié hearing testimony. (R. pp.. 33-34, '50-5"1). |

(1-e) Minor ] testified that once at.the ‘bahysitter’s house, Perez chased‘ her in an :
attempt to “touch” her and forced her to hide under the bed from him. (R. p 1555. This
was substantially similar to her Lyle hearing testimony (R. ph 35, 52) | |

(1 f) Minor 1 testlﬁed that once she went 1n51de the babys1tter s house. playrng
hide-and-seek and decrded to h1de in a closet. Mrnor 1 testrﬁed that Perez was in that

, closet and that he grabbed her and touched her vagina and anus. (R. pp. 152 53) This
differed from her Q/_le hearing testimony, where she testified that Perez only touehed her

r .
. vagina. (R. pp. 35-36, 53-54).

11



(1-g) Minor 1 testified that Perez would attempt to bribe her with money to'
allow him to continue touching her. (R. p. 156). This was substéntially similar to her Lyle

hearing testimony. (R. pp. 49-50).

Minor 2 (Lyle witness)

Minor 2 testified several days later, and was offeredA subject to the Trial Coﬁrt’ls
restriction that Minor 2’s allegatioﬁs of iﬁtefqours’e were to be egcluded. R. p. 226). 'Hef
testirhoﬁy differed greatly than that pfoffered-at the Lyle hearing:

(2-a) Minor 2 testified that once she fell ésleep 'watching High S§h001 Musical
at the babysitter’s house and Perez touched her vagina (‘;top privates™). (R. pp. 235-36). - |
This was substantially similar to her Lyle heaﬁng teétimony. R. pp. 62-63)_.

- (2-b) Minor 2 testiﬁéd that once Pérez touched her vaginé and anus in a
bedrqdm néér the kitchen -of the babysitter’s héuse. (R. pp. 233-3'5); Minor 2 did not -
testify that Perez had intercourse with her in this encounter, ﬂor d1d she 'tesfif‘y that he had
threatened her with a knife to make her eﬁter -this-'bedroom, as she did in h.e>r' forensic
" interview. (R. pp. 85-86). - | o

(2-c)>, Minor 2 testified that Perez _threatenéd hé;_ (“he%ll do something bad to
me”) to keep her quiet about his acts. (R. pp. 23 8-3.9).' Mihor‘é did not testify that Perez *.
threatened her with a knife, as she did in her forensic interview. (R. pp. 75, 86). |

(2-d)‘ Minor 2 did not testify that Perez attempted to bribe her with gifté.

(2-e) Minor 2 did not testify that Perez aftempted tb Bite her;

(2-f) Minor 2 did not testify that Perez attempted any untoward acts while she
was playing games with other chilaren (e.g hiding in a closet while they were pléyiﬁg

hide-and-seek).

12



(2-e) Minor 2 did not testify that Perez “touched” her ‘when she was helping him
repair a doorknob, as she did in the Lyle hearing. (R. pp. 80-81).

Pergz renewed his objection to this tésﬁmony, but this objection was overruled
and the Trial Court issued a limiting instruction to the jury. (R. pp. 240, 249). Perez

subsequently moved for a mistrial.” (R. p. 468).

D. There is no evidence of any criminal scheme or plan.

The State presents no logical connection between the abuse of Minor 1 and Minor

2 that evidences any criminal scheme or plan. The only similarity'® between the abuse is

that it occurred; there is no evidence of grooming (as in Weaverling) and no evidence of a . |

. plan to abuse the Minors (as in McClellan). The differences of the testimony of thé
Minors further reinforce a lack of scheme or plan: -
| a) Minor 1 alleged abuse a;[ the babysitter’s trailer and house, while Minor 2
only-alleged abuse at the house_. |
| b) Minor 1 did not allege Perez‘threatened to keeb her quiet, while Minor 2
did make this aﬂegétién. | | |
c) Minor 1 glleged that Perez attempted to bribe hér with gifts, while Minbf 2
made no such allegation. |
-d) Minor 1 alleged that- Perez bit her during the commission of one of his -

acts, while Minor 2 made no such allegation.

® This motion was made on January 17, 2013 (two days later), but. the Trial Court
acknowledged that this issue was preserved for appeal. (R. p. 468)

' The Trial Court excluded Minor 2’s allegations of intercourse with Perez. (R p- 114)
While this exclusion was justified by the Trial Court by citing Wallace, Perez believes
that such a redaction’ of the testimony is impermissible, as set forth by the Court of
Appeals in Wallace. See State v. Wallace, 364.S.C. 130, 141, 611 S.E.2d 332, 338 (Ct
App. 2005) (“The law should not permit a trial judge to- make similar that Wthh is
different by redacting a part of the testimony.”). :
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The only relevant similarities in this case are the ages of the Minors and the vfact ‘
they took place at a babysit-ter’As house. The lack of conneeﬁon between these two acts is )
exactly 'ehe situation where Lyle demands that a defendant be given the beneﬁt of the
‘ doub;. | |

The admission of Minor 2’s testimony was not hermless and has caused Perez
significant prejudice. Much like in m, the evidence against Perez consisted of the
Minors’ accusetions against him. Ig___*tt‘on. et 334,‘580'S.E.2d at 194 ..Also like Tutton,
, there was no medieal evidence of abuse, and Perez denied the accusations made against ,
him. Id. Without the testimony of Minor 2, there is not overwhelming evidence of Perezk’s A
guilt, especially in light of the fact that the jury acquitted Perez of CSC Witﬁ Minor 2’s

: : ‘ y. ,
testimony admitted and the questions_ef Minor 1°s trﬁthfulness. (R. pp. 205, 466-61).

The Trial Court’s limiting instruction (R. p. 249 1. 1-15) -c‘ouk.i not cﬁre the
prejudice to .Perez"_s defense. It does not pfovide sufficient detail on what exactly
constifﬁtes a ‘.‘_cdmm‘on scheme or plan” and omits irﬁpoftant‘ language clarifyiﬁg_ this =
exception ‘found in “Tutton (“...part of an overall plan or scheme devised by' him,vto o
perpetuate the type of misconduct that occurred...”). |

Accordingly, the testimony.of Minor 2, eveﬁ in the edited and l.imited form
presented to the jury, does not provide proef of any plan or scheme to -p.erpetuafe abuse of
Vtﬁe Minors; its prejudice to Perez’s defense warrants reversal of the Trial Court and a

new trial.
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II.  The Trial Court commltted reversible error in excludlng evidence of witness
Amanda Maldonado’s potential bias.

The mothers of Minor 1 and Minor 2, who were both undocumentéd irhmigrants
at the time of Perez’s arrest, both received | assistance from the State in prépéring
applications for U Visas, which both women rece.i.v‘ed because of their- daughters’ |
cooperation With the State. The‘ Trial Court limited crosséxamination of Minor 2"s
mother regarding her Ui Viéa application and her ir’nr_nigraﬁon status; this was important -
evidence of bias and its exclusion violates Perez’s rights under the Confrontation Clause
énd mérits him a new trial.

A defendant has the right to cross-examine a witness concerning bias under the

Confrontation Clause. Davis v. Alaska, 415 U.S. 308 (1974); State v. Brown, 303'S.C.
169, 399 S.E.2d 593 (1991); U.S. Const. amend. VL, US. Const. amend. XIV. “’On
cross-examinatibn, any fact may be elicited which tend-s to show interest, bias, or

~ partiality’ of the witness.” State v. Brewin,qftoh, 267 S.C. 97, 101, 226 S.E.2d 249, 250 |

(1976) (quoting 98 C.J.S. Witnesé_es § 560a (1957)); see also Rule 608(c), SCRE (“Bias, :
prejudice or any motive to mis;éprgsent may be shown to _impeach thé Witﬁess either by
examination of the witnéss or by evidence otherwise adduced.”). |

A U Visa (“U nonimmigrant status™) legalizes the status of an undocumented
immigrant who “...been helpful, is being helpfui, or is likely to be helpfui to a certifying
agency in the 1nvest1gat10n or prosecution of the quahfymg criminal activity... A 8 C.FR.
§ 214.14(b)(3). Such a quid pro quo f[ransactxon isa powerful indicator of .bias on the part
~of a witness, and other courts have recognized its importance. In State v. Valle, the lower

court excluded the victim’s testimony regarding her seeking and obtaining a U Visa as a
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~victim of crime. 298 P.3d 1237,,1240 (Or. Ct. App. 2013) (en banc). The Oregon Court -
of Appeals reversed and remanded for a new trial, finding that:
..[the victim] had applied for a U visa on the ground that she was a victim
-of abuse. From-that testimony alone, a jury could infer that [the victim]
had a personal interest in testifying that she had been abused. Simply put,
[the victim] had applied for an opportunity to stay in the country on the
ground that she had been abused; based on that fact, a jury could
‘reasonably infer that she had a personal interest in testifying in a manner
consistent with her application for that opportunity.
Valle at 1243, N
Avlvejandra Jimenez, mother of Minor 1, testified that the City of North Charleston
Police Department’s Victim Advocate told her about the possibility of her obtaining a U
Visa and assisted her with preparing the application. (R. pp. 213-14, 220-22, 227-28).
The Victim Advocate also testiﬁe'd.that she- encouraged Jimenez to apply and that the
Solicitor’s office signed off on Jimenez’s application. (R. pp. 296-97, 300-302).

. However, the Trial Court excluded any testimony from Amanda Maldonado, mother of

Minor 2, regarding her imrnigration status and her U Visa pursuant to Rule 403, SCRE

- Rule 611, SCRE, and State v. Jenkins, 322 S.C. 360, 474 SE.2d 82 (Ct App 1996).11 (R
| pp. 259-60, 265- 66) Maldonado’s proffered testimony 1ndicates that her U Vlsa was also |
encouraged and facilitated by the Solicitor’s ofﬁce. (R. pp. 263-65). '

The j Jury that decided Perez’s fate was not aware that both Alejandra Jlrnenez ‘
mother of Minor 1, and Amanda Maldonado, mother of Minor 2, would not be legal
residents of the United States but for the' U Visas the State was helping them obtain.
Maldonado applied, ;with the encouragement and -assi-stance of ‘the State, for an

opportunity to legally stayA in this country on the basis that her daughter had been abused.

" The Trial Court refers to State v. Jenklns as “State v.-Jennings” in the record R. p.
265). :
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Based on this fact, a jury could reasonably infer thét ’she had a personal interest in making
certain her daughter testified in a manner consistent With her application for that ,
‘opportunity. See Valle at 1243. Houvever, the Trial ‘Court excluded all of Maldonado’s
testimony related to her immigration status and her efforts to obtain a-U Visa. (R. pp.".
260, 265). There was no physical evidence of Perez’s alleged misconduct with'the
Minors, and DSS found no abuse occurred with his daughter (R. pp. '353, 390, 447). The
jury had a right to .know that Maldonado was receiving assietanee from the4vState in
exchange for her daughter S testrmony, it would have been a powerful closmg argument
to point out that all testimony agalnst Perez was “bought and paid for” by the State via U
Visas.'? The exclusron’ of this critical and hrghly relevant testrmony prevents Perez from
fully confronting the Vt/itnesses against him and mandates_:that this Court reverse the Trial

Court and remand for a new trial.

III.  The sentence imposed by the trial court was vmdlctlve and v1olated Perez s
due process rights.

A criminal must be senteneed based on the crime he'was convicted of, not a crime
he was acquitted of. Further a cr1m1nal defendant must never be pun1shed for exer01smg
his right to a jury trial. Unfortunately, the Trial Court vrolated both of these proscrlptlons

and Perez is entltled to, ata m1n1mum, resentencing before another judge.

A. The Trlal Court 1mperm1ss1bly punished Perez for exercising h1s right
to a jury trial.

- It is a due process violation to punish a person for exercising a protected statutory

or constitutional right. “Stétte v. Higgenbottom, 344 S.C. 11, 14-15, 542 S.E.2d 718, 720 .

* This is especially relevant in light of the, allegations of drshonesty on the part of the
Minors. (R. pp 205, 460- 61) '
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(2001). A trial court may not impose a greater sentence on a defendant because the
defendant exercised his constitutional right to stand trial rather than plead guilty. See

Alabama v. Smith, 490 U.S. 794 (1989); Davis v. State, 336 S.C. 329, 520 S.E.2d 801

(1999). The South Carolina and United States Constitutions grant every criminal
defendant the absolute right to plead not'guilty and to be tried by a j’ury; U.S. C'onst._' art. |
III, § 2; U.S. Const. amend. VI; S.C. Const. art. I, § 14, |

The sentencing judge’s mere disavowal of considering the defendant’s assertion

of his\ right to a jury trial is insufficient to avoid reversal in South Caroliné,.without an

otherwise appfopfiate basis appearing in the record. In State v. Brouwer, despite the trial
judge’s comments that he vlvould never punish someone .for.exercising hie Qr'her_ right to a
jury trial, the nlajority opinion found the trial judge imnroperly considered. that fact
during sentencing, “especially since the record fail[ed] to reflect an otherwise appronriate .
basis for Brouwer’s disparate sentence ? 346 SC 375, 38‘8 550 S E 2d 915, 9422 (Ct

App. 2001); cf North Carohna V. Pearce 395 U.S. 711, 726 (1969) (“whenever a Judge

imposes a more severe sentence upon a defendant after a new tr1a1 the reasons for his -
doing so must afﬁrrnatively'appear‘... so that the constitutional legitimacy of the increased
sentence may be fully reviewed on appeal.”); Higgenbottom (A defendant’s due procese
rights are violated when, in response to the defendant’s'motien for reconsideration and
without any reasons on the record, the judge increases his sentence.). However, any basis

for the court’s sentence placed on the record by the judge must be based on “relevant,

reliable and trustWorthy” evidence. State v. Gulledge, 326 S.C. 220, 229, 487 S.E.2d 590,

594 (1997).
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Perez was sentenced to fifteen years for his conviction for Lewd Act and ten years

for ABHAN. (R. pp. 8, 14, 554-56). These were the maximum sentences for each crirne B
and the Trral Court ordered Perez to serve them consecutlvely, thus effectlvely :
sentencing him to twenty- five years in prison. (R pp. 8, 14 554- 56) Followmg the”
imposition of this sentence, the following colloquy took place between the Trial C'ourt
and Perez’s trial counsel:

Defense Counsel: * Your Honor, one more matter. I normally don’t bring

this up but given the sentence we would obJect to it as
: being vindictive.

Trial Court: I’m sorry, what now? - : ,

Defense Counsel:  We object to the sentence being run consecutively as
being vindictive and punishing Mr: Perez for going to
trial. I think there were -- and this is where I’m a little
reluctant to go into detail but we did have -- I think I
have to, to preserve Mr. Perez’s rights to make the
record clear. We did have an in-chambers conference

: ~ where we talked about potential pleas -- ‘

Trial Court: . I didn’t have an in-camera conference. I was talking
to the two of you unofficially, off the record trying to-
work out a plea. Now, if you want to put that on the
record I’ll put that on the record. I very clearly told .
you that if I was trying this case nonjury I would -find
him guilty of lewd act and high and aggravated. If
you wanted to enter a plea I would do-away with the
high and aggravated and let him plead to the lewd act -
and give you a range of 10 to. 15

Defense Counsel:  Yes, sir.

Trial Court: That’s what I told you
Defense Counsel:  Yes, sir. ’
Trial Court: © Now, if you want to take exception to that, that’s-fine.

That was an informal conference where I was trying - -
to assist you and the solicitor in dismissing the case.
: Is that what you were doing? :
Defense Counsel: - Yes, sir. '
Trial Court: 'Because if it is it’s the last time I will Speak with you
' ' : ~ without a'court reporter present. C '
Defense Counsel: I apologize. But yes, sir. [ think I have to. y
Trial Court: Pardon? It was not an in-camera hearing. I was trymg
to facilitate the drsposmon of this case.
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Defense Counsel:

Trial Court:
Defense Counsel:

Trial Court: Okay.

Defense Counsel:
Trial Court:
Defense Counsel:

Trial Court:

Defense Counsel:
Trial Court:
Defense Counsel:
Trial Court:

I-apologize if I mischaracterized a hearing. You are
correct. It was unofficial. It was off the record, but
that was what was sald

Pardon?

That’s an accurate summary of what was said.

Now, do you want to make a motion on that, what I
put on the record?

Yes, sir. -

What’s your motion? -

‘That running these sentences consecutively is

punishing Mr. Perez for his right to go to trial.

- Motion is denied. This Court is of the opinion that the

little girl was abused. This Court is also of the opinion
that there was penetration, digital penetration based
upon her sworn testimony. The jury has found her not
guilty. "The Court’s of the opinion he’s guilty of all

- the charges from the testimony I’ve heard. So it’s not

any abuse in giving him the consecutive. You
understand?

Yes, sir. L

All right. Motion denied. Anythlng else‘7 '

No, sir. :

Thank you very much.

(R.p.5541.7- p. 556 1. 17).

The Trial Court offered Perez aAsentence of ten to ﬁfteen years and dlsmlssal of -
his other charges, in exchange for a guilty plea to Lewd Act."(R. pp. 554,—55). After this |
deal was refused, and after the jury returned a verdict finding h1m not gullty of CSC (but
* guilty of ABHAN) and guilty of Lewd Act, the Tnal Court sentenced h1m to at total of
twenty-ﬁve years in prison. (R. pp- 8, 14, 554-56). This scenario on its face smacks of
punishment for Perez exercising his right to trial by jury: Apparently' recognizing this - |
" concern, the Trial Court did attempt to plaee on tﬁe record:grounds for its decision (R. p.

556 11. 5-12), but these grounds are not objective and do not rise to the level of “relevant,

reliable and trustworthy” evidence:
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First, the Court incorrectly found that there was digital‘ penetratioh. In order to
find a person guilfy for CSC of any degreé, there must be a 'ﬁnding of “sexual battery”. - |
S.C. Code § 16-3-655 (Supp. 2010). “Sexual battery” is defined Aas’“sexﬁal intercourse,
cunnilingus, fellatio, anal intercoﬁrse,‘pr any intrusion, hoWeVer slight; of any part of a
person’s body or of any'obje::‘ct into the genital or anal ,'olloenings of another p'ersoﬁ's
body.;.” ‘S.C.Codg § i6-3-65 1(h) (Supp. 2010). Digital penetratién‘ is considered sexual | .
battery. (R. pp. 11, 124, 337). The jury 'made no ﬁnding of “sexual'battery’»’ (ie. digital |
penetratidn) necessary.for a ‘conVictiQn for CSC; ‘in fact, it écquitted Pérez of this érirrie.
(R. p. 536); The jury instead found Perez guilty of ABHAN, which' require.d no ﬁnding of ,
“sexual battery” (i. é: digital pen'etrétiori). (R. pp. 337, 524-25, 53 6). This is problematic, |

as the United States Supreme Court has held that any fact that leads to enhancement of a

sentence must be proven beyond a reasonablé doubt to a jury. Apprendi v. New Jersey, -
530 U.S. 466 (2000). Accordingly; it was improber for fhe Tria_liCoﬁrtlto éonsivcvler this
ﬁnding in sentencing. o - |

'Secdnd, t.he‘ Trial CourtAincorrectvly considg:red Perez guilty of CSC. The Trial"
Couﬁ stated on the record fhat it believed Perez to b¢ “gui_lfy of all the charges”, »
presumably iﬁcluding CSC (which he was acquitted of); (R. pp. 536, 556). |

| Third, the Trival Court incorrectly éonsidereld the criﬁinal status of Minor 1: “Thé:

jury has found her [Minor 1] not guilty.” (R. p. 556). Minor 1 was not on trial in this
matter, and her innoéehce or guilt is irrélgvant. |

Finally, even though the Trial Court previously excluged testimony of alleged
intercourse between Minor 2 énd Perez, this festimony was brought'ﬁp by the State

during sentencing. (R. pp. 114, 552).
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The imposition of a “trial tax” in sentencing, combined with a lack of objective, .
relevant, reliable, and trustworthy evidence to support the enhanced sentence, merits a

new trial, or at the minimum a new sentencing hearing before a different judge.

B. The record reflects evidence of partlallty and preJudlce on the part of
. the Trial Court

While sentencing j_udges are given deference to their decisions, an appellate court

may reverse such a decision in the event of a constitutional violation or that the

sentencing judge acted With partiality, preju’dice; of pressure. Garrett v. State, 320 S.C.
353, 356, 465 S.E.2d 349, 350 (1995). The Trial Coﬁrt st’ated'on thp record that it
believed Perez to be “guilty of all the chafges”, presumably including CSC, which he was |
abquittéd of. (R. pp. 536, ‘556). The Trial Court stated on the record that ‘ftheré w‘as-
penetration, digital penet.ratio'n”, when this Waé an ‘element. of CSC, which he was =
acquittéd of. (R. pb. 536, 556). The plea foer (frém ’the Trial »C.ovurt, ﬁot' the Sta'te‘) was |

made off-the-record, in violation of ABA Standards and is cv_ideﬁce,df pressure to accept

a guilty plea.'’ The comme_n't::“The jury has found her [Minor 1] not guilty” indicates a

1 The off-the-record plea offer by the Trial Court is a Vlolatmn of ABA Standard 14-
3.3(f): ‘

All discussions at which the judge is present relating to plea agreements
should be recorded verbatim and preserved, except that for good cause the
judge may order the transcript of proceedings to be sealed. Such
discussions should be held in open court unless good cause is present for
the proceedings to be held in chambers. Except as otherwise provided in
this standard, the judge should never through word or demeanor, either
directly or indirectly, communicate to the defendant or defense counsel
that a plea agreement should be accepted or that a guilty plea should be
entered. -

Harden v. State, 276 S.C. 249, 255, 277 S.E.2d 692, 694-95 (1981). While this standard
is not the law of South Carolina, it is persuasive and instructive. See State v. Blakely, 402
S.C. 650, 663, 742 S.E.2d 29, 36 (Ct. App. 2013). While the Appellant believes that
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bias toward the victim, and thus the State. The comment:

...it’s the last time I will speak

to you without a court reporter present” also indicates bias against the defense. Such

prejudice, partiality, and pressure merits at new trial, or at the minimum a new sentencing

hearing before a different judge.

CONCLUSION

Critical errors have occurred that have prevented Perez from getting the fair trial

he is entitled to under the law. Perez Would ask this Court to reverse the Trial Court and

. remand this action to the Court of General Sessions for a new.trial, or at the minimum a

new sentencmg hearing before a different judge..
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violation of this standard should constitute pressure per se, this is an argument that must
be made before the Supreme Court. See Toal supra.

23



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

. APPEAL FROM CHARLESTON COUNTY
' Court of General Sessions

J.C. Nicholson, Circuit Conft Judge' ‘

Appellate Case No. 2013-000172

State qf South Caroling ... s Respondent, o

v. M
* Venancio Diaz Perez ' S Appellant. -
CERTIFICATE OF COUNSEL

The undersngned certlfies the Final Brief and Final Reply Brief comply thh |

Rulezll(b), SCACR. . | M

Jason Scott Luck
jluck@seibelsfirm.com.
SEIBELS LAW FIRM, P.A.
127 King Street, Suite 100
Charleston, SC 29401
~ 843.722.6777 (phone)
- 843.722.6781 (telefax)
and .
Robert M. Dudek
rdudek@sccld SC.gov ‘
- $.C. Commission on Indigent Defense
1330 Lady St., Suite 401
Columbia, SC 29201
803.734.1330 (phone)

Attorneys for Aﬁpellant
June 10, 2014. |



STATE OF SOUTH CAROLINA -

IN THE COURT OF APPEALS

Appeal from Charleston County

J.C. Buddy Nicholson Jr., Circuit Court Judge g

THE STATE, |
| IRESPONDENT, '
V. | |
VENACIO DIAZ PEREZ,
| | APPELLANT

APPELLATE CASE NO. 2013-000811

CERTIFICATE OF SERVICE

I certify that a true copy of the Final Brief of Appellant and Final Reply Brief of Appelldnf
in the above referenced. case has been served upon Amie L. Clifford, Esquire; at Rembert Dennis

~ Building, 1000 Assembly Street, Room'519, Columbia, SC 29201 this 10th day of June, 2014,

P

Robert M. Dudek
Chief Appellate Defender.

SUBSCRIBED AND SWORN TO before me
this 10th day of June, 2014. '

< Z. (L.S)
Notary Public for South Carolina
My Commission Expires: October 30, 2022.




