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. ARGUMENT
Respondent argues that the trial court did not err by allowing testrmony from

Detective Rigott regarding the nickname of -Appellant Richard Evans (“Evans”) for three )

reasons: (1) the testimony did not 1mphcate Rule 404, SCRE (2) if the testimony d1d o .

1mplicated Rule 404, SCRE, it was admissible for the purpose of 1dent1fy1ng Evans andi o

_ (3) Detective R1gott s testimony did not prejudice Evans. Furthermore Respondent o

asserts that the admission of bloody photo graphs was relevant and not unduly pre;udrcral
F 1nally, Respondent argues that Evans s convictions should be upheld because the errors )
, | complained of on appeal constitute harmless error. ‘»F.or the-reasons set forth in Evans s
’Ini‘tial Brief and the additional argurnents below, Evans’s 'conv,ictions should beireversed -
~ and this case should be remanded i"or anew trial. B

I Detective ngott’ Testlmony Impllcates Rule 404 SCRE, and was Unduly |
Prejud1c1al

Respondent argues that Detective Rigott’s testimony as to hotv she knew Evans’s-,
nickname of “Chilly Pop” does not necessarily constitute'evidence of Evan.s’s prior bad )
acts’. (Resp’ts Br 6;7.) .‘ Spec1ﬁcally, Respondent argues that Detectlve Rigott s' :
testimony that she knew Evans 1n the community does not 1nherently 1mply past
wrongdomg and that “Ch1lly Pop does not automatically connote prior bad acts

g Wlth respect to the phrase “in the community,” the only inference "to be drawn
,ifrom Detective Rigott’s testimony is that she knew Eva_iis from p'rior; criminal N
investigations. When asked about her duties as an investigator with the City of Laurens
Police Department Detective Rigott told the j Jury that- she 1nvest1gated any and all crimes
that are reported by the public or wrtnessed by law enforcement (R p 119, lines l2 15 )

Although Respondent provides the example of a detective who d1d char1ty work with



Evans would similarly testify regarding knowledge of Evans “in the cdmmun_ity,”
Detective Rigott only described her law | enforcemént duties as asso‘ciateci With‘
investigaﬁng crimes. Thus,l the only basis for her béing able to identify E'\:/ans as “Chilly
Pop’\’ comes frorr'l‘kn.ovsv/lledge of his prior bad acts, which'direétly implicates Rule 404,
SCRE. See State v. Gonzalez, 360 S.C. 263, 269, 600 S.E.2d 122, 125 (Ct. App. 2004), N
o'verruled on ofhér grounds. by State v Gentrj}, 363 S.C. 93, 610 S.E.2d 494 (éOQS)
(sfating ‘that‘purpose.of Rule 404 is to excluclie-evidence Which ‘ir‘npli‘e;s “because this
person is a bad guy or acted in a manner Isiinilar to this beforg; he is guilty”).

~ As such, the actual nickname is largely irrelevaﬁt to.'the analysis in this case as to
whether Rulé 404 applies:. ‘At the moment trha.t_Det'_ectiverRiéott .te'stiﬁ'ed that éhe had '
prior knowledge of Evans from her dea»lings‘ with him in the community, the Rule 404
concerns beéame apparent.1 | |

When analeing Detective Rigott’s testirﬁony under Rule 404; Evans concedcé o

that Respondent wéé .allowevd ;[o present testimony,to identify h’im as “Chilly Pqp;” )
‘However,’ as' set forth in Evans’s I-niﬁal A"_Br.ief, an'd c%ontr"ar-y to the Respon_dent’s -
assertions,ftllle victim, Dometry Williams, >ha_d' already pfovided this téétimony that was
unchallenged on cross-examination. Williams first te,étiﬁeci_that “Richard Evans” wéps the
individual in the store, and she then identified him from thé witﬁess stand. (R. p. .26,
lines 24-25; R. p. 27, lines 11-25.) Subsequently, the State promptgd \{Villiams; to provide
Evans’s nickname. (R. p. 28, lines 3-6.) Again; the linkage of “‘Richard Evans” aﬁd _

“Chilly Pop” was not challenged on cross-examination. (R. p. 57, line 14'-p. 61, line 25.)

! Even the trial court noted in his discussions with counsel outside the presence
of the jury that the Solicitor should “tread very very lightly.” (R..p. 125, line 2.)

2



Accordingly, Detective Rigott’s.testimony» as to how she knew someone by the nicknamg
“Chilly ’Pop” was not necessary to identify Evans.

Perhaps more telling is that aftef the in camera hearing in which Evané’s counsel.
moved for a mistrial, Respondent did not ask Detgctive Rigott the qliestion to which the
objection was originally made. Detective Rigott Simply testified that she knew Richard » '
Evans by the nickname of “Chﬂly Pop” Vanc.i provided no fqrthe’r testimony ;13 to how she -
knew Evans by that name. (R. p. 126, linés 10-20.) Detectiy}e Rigott’s,testimony asto -
the basis of her knowledge of Evans’s nickname was certainly:unnecessa'ry to idgntify
him, because the‘ question‘was not repeated foliowing the .z'n camera heéring; Theréfdfe_:,
the testimony regarding Evans’s prior bad actsrwas inadmivs.sible under ARule 404 énd B}
State v. Day,; 341 S.C. 410, 535 S.E.2d 431 (2000) (citihg Stevenson v. Texas, 963
S.W.2d. 801 (Tex. App; 1998)). Although the nicknames “Outlaw” and “Chilly Pop”
may have different connotations, the court’s analysis.in Ddy appiies in this case, as the
reference to the nickname was not used for any othef pufpoée' other than to aitack' his ‘A
character and had no bearing on any facts in‘contrOVersy; See Day, 34i S.C‘.‘ at 422-423, .

| 535 S.E.2d at 437-438. | ‘ |

Finally; with respect to the Rule 403 analysis,'should thé Court consider Detective -
Rigott’s testimony as permissiBle identity evidence, Evané would agaiﬁ nofe thaf there
was virtually no probatiye Qalue to the prior bad acts testimony by Detective Riéott. The
link between “Chilly Pop” and Evané had élready been accomplished iby Ms Wﬂliams,
and Respondent did not rep'eét the question to Detective' Rigott as to how she knevsé Evéﬁs

had the nickname “Chilly Pop.”



IL. ‘Photographs of Williams’ Injuries Were Improperly Admitted.
Evans would refer to the arguments set forth in his Initial Brief, which supports
his position that these photographs were irrelevant and unnecessafy to substantiate

433

material facts on conditions. [P]hotographs calculated to arouse the sympathy or
prejudice. of the jury‘ sh.ould. be excluded if they are 1rrel¢yént. or not necessary .to 4 ‘ 
substénti_éte material fa'cts‘of- conditions‘.”" ‘Elders, 386 S.C. at 483, 688' S.E.2d at 862
(quoting State v. Brazell, 325 S.C. 65, 78, 480 S.E.2d 64, 72 (1997)).

In the present case, the fact that Evans used a knife during the attack, the manner
in which Evans used the knife, and the severity of William;s’s injuries were evidenf from
thé testimony of several | witnesses .and wére not‘ c};lllgnged on cross-examination. -
Accordinlgly, the photographs. Wére not necessafy to establish these facts. Assuming that - .
thé picturés contain something of probative Valne for thé Sta_fe’s case, their minimal value ‘
fails to outweigh the prejudicial impact the nhotographs may have had nnvthe jury. This

Court should therefore reverse the decisioh of the trial court.

1. Admlsswn of the Testlmony regardlng Evans $s Nlckname and thev :
Photographs of Williams’s In]urles did not Constitute Harmless Error.

“Harmless beyond a reasonable -doubt means the neviewing nourt can conclude the o
error did‘ not contribute to the VCI’(ﬁCt beyond a reasonable doubt.” State v. Mizzell, 349
S.C. 326, 334, 563 S.E.2d 315, 319 (2002). This is a substantial bufden for the
Respondent. “In determining whether an error is narmless; fhe reviewing cpnrt must
review the entire record to determine whaf effect the error had on the Vei;dict.” .]d.: A
(Intennal quotaf[ion marks omitted). The nairmless érror analysis requires the Court to
look at the other evidence admitted at trial to detemine whether the defendant’s guilt is

conclusively pfoven by competent evidence, such that no other rational conclusion could



be reached. See State v. Brooks, 341 S.C. 57, 62-63, 533 S.E.2d 325, 328 (2000)
(internal quotation marks omitted). | N - |

In this casé, while ceﬁainly acknowledging that Respondent offered other
evidehce of guilf against Evans, Appellantvre-spectfully submits that the "Re-spondent
_ cannot establish that the jury’s verdict iﬁ this caée was not reé’sonébly affeéted b}é ‘the
knowledge that Evans ﬁad priof criminal invqlv'emen‘; with tﬁe Lauren’s Police -
Department and by the improperly admitted photographs of Williams_,?s injurie:s. .

. Conclusion | |

For the reasons state‘d 1n his Initial Brief andk.the argﬁments -set erth ‘herein,

Appellant respeétful}y fequésts thatﬁ his convictions be re;/ersed and that'thié .casre be

remanded for a new trial. .
Respectfully submitted, ‘

SOWELL GRAY ST

- By: W
- Thornwell F. Sowel
-S.C. Bar No.: 5197~
J. Michael Montgomery
S.C. Bar No.: 74930
1310 Gadsden Street,
Post Office Box 11449
~ Columbia, South Carolina 29211
- Phone: (803) 929-1400

& LAFFITTE -

—and——_



Robert M. Dudek (Second Counsel)

Chief Appellate Defender

South Carolina Comm1ss1on on Indigent
. Defense

Appellate Division

1330 Lady Street, Suite 401

PO Box 11589

Columbia, SC 2(9201-1589 _

- Attorneys for Appellant

\

A Columbié, South Carolina

' June 10, 2014



THE STATE OF SOUTH CAROLINA
In The Court of Appeals =

APPEAL FROM LAURENS COUNTY -
Court of General Sessions =~

Frank R. Addy, Circuit Court Judge

Appellate Case No. 2013-000579 -

" Richard Sylvester EVans, .........ooooovovrrerrrres e, SRR Appellant

State of South Carolina, .................. ST v s iiiee.e RESpONdent,

CERTIFICATE OF COUNSEL

The undersigned’ certlﬁes that this Fmal Reply Brlef of Ap
211(b) SCACR.

June 10,2014 - | - 5 Bx/ M /‘1

Thornwell F. Sowell
S.C. Bar No. 5197 -
J. Michael Montgomery -
S.C. Bar No. 74930 - S -
SOWELL GRAY STEPP & LAF F ITTE LLC
Post Office Box 11449

- Columbia, South Carolina 29211

- (803) 929-1400 -

and- -

Robert M. Dudek (Second Counsel).
Chief Appellate Defender
‘South Carolina Commission on Indlgent Defense
- Appellate Division =
- 1330 Lady Street, Suite 401
" P.O.Box 11589 : o
~ Columbia, South Carolina 29201-1589



THE STATE OF SOUTH CAROLINA

In The Court of Appeals
\ . ~

APPEAL FROM LAURENS COUNTY -
Court of General Sessions

Frank R. Addy, Circuit Court Judge' o

. CaseNo.2012-GS-30-1154. -
Appellate Case No. 2013-000579

| Rlchard Sylvester Evans,........ B SO s Appellant,

State of South Caroling, ...........ocoveveeeurreuenns ST e Reépondent.

. P

PROOF OF SERVICE

I certify that I have served the Final Reply Brief of Appellant on Respondent State of

South Carolina by depositing a copy of it in the United States Mail, postage prepaid, on
June 10, 2014 addressed to its attorney of record, Jared Q. Libet, Assistant Attorney . =

General, Ofﬁce of the. Attorney General, P.O. Box 11549, Colurnb1a SC 29211

| Junelo,éol4 . } 8, Z’V/ M/%

Tl‘fomwell F. Sowell

S.C.BarNo.5197
'J. Michael Montgomery -

S.C. Bar No. 74930

SOWELL GRAY STEPP & LAF FITTE LLC
Post Office Box 11449

Columbia, South Carohpa 29211

(803) 929-1400

-and-



‘Robert M. Dudek (Second Counsel)
Chief Appellate Defender ,
South Carolina Commlsswn on Indlgent Defense
Appellate Division
1330 Lady Street, Suite 401
P.O. Box 11589
Columbia, South Carolina 29201-1589



