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STATE OF SOUTH CARCLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) Civil Action No. 2011-CP-26-04800
Becki Lynetie West, ,

- Plaintiff, 5 o

Vs, A

ORDERON . U

Luck Avenue Properties, Inc. a/k/a Luck PLAINTIFF'S MOTION TO RIZS"I‘OI%_:E
Avenue Properties, LLC, S
9

Defendanl, : =z =

This matter was before the Courl on Tuesday, October 1, 2013 pursuant to Plaintiff’s
Motion to Restore, under Rule 40(j), SCRCP. Cluistopher H. Pearce, counsel for Defendant
Luck Avenue Properties; Inc. a/k/a Luck Avenue Properties, LLC (*Defendant”) and Kevin M.
Hughes, attorney for Plaintiff Becki Lynette West (“Plaintiff) were pfesexit. For the 1easons se't‘ -
forth below, the Motion o Restore by Plaintiff is hereby DENIED.
FACTS
The facts, viewed in the light most favorable to Plaintiffs, are as follows:
I This matter arises out of an alleged trip and fall by Plaintiff at Defendant’s property

on June 8, 2008.
2. The Summons and Complaint in this action were filed by Attorney Hughes on-June 5,
2011,

3. On July 13,.2013, The Honorable Steven H. John signed a Consent Order on

Defendant’s Motion for Sanctions and Striking case Pursuant to Rule 40(j) causing

the matter to be stricken from.the docket.



4. On July 16, 2013, counsel for Plaintiff moved for an Order to restore the matter

pursuant to Rule (), SCRCP.

CONCLUSION
For the reasons set forth above, this Courl concludes it considered rhé arguments of
counsel and as a malter of law, the Court finds that Counsel for Pi'aintiff did not seek restoration
of the matter until one year and thiee (3) ;iays after the matter was stricken from the docket by
The Honorable Steven H. John.
NOW, THEREFORE,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiff's Motion
to Restore is denied.

AND IT IS SO ORDERED.

The Honorable Larry B. Hyman
Fifteenth Judicial Cireuit

Thisll_ day of - {1 2013
Conway, South Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Becki Lynette West,
Plaintiff,
vs.

Luck Avenue Properties, Inc. a/k/a Luck
Avenue Properties, LLC,

Defendant.

COMES NOW, counsel for Defendant Luck Avenue Properties, Inc. a/k/ég;ﬂck Ayent®

—_
-3

Properties, LLC (“Defendant Luck™), Christopher H. Pearce, Esq., of The Pear@;ia
g5 o~

IN THE COURT OF COMMON PLEAS

Civil Action No. 2011-CP-26-04800

CONSENT ORDER ON

DEFENDANT’S

MOTION FOR SANCTIONS AND
STRIKING CASE PURSUANT TO RULE

40()

-

91 2y

o
U

SR TI

Vi

w_Groug,

P.'C. (“Pearce™), and counsel for the Plaintiff Becki Lynette West (“Plaintiff West”), Kevin M.

Hughes, Esq. -of the Hughes Law Firm (“Hughes”), whom hereby consents and agrees to this

Consent Order on Defendant Luck’s Motion for Sanctions and otherwise represent the following

to the Court:

1.

Counsel for Plaintiff West, hereby agreed to provide the required Answers to Defendant

Luck’s Interrogatories and Responses to Defendant Luck’s Request for Production no more than

thirty (30) days from the date of a Consent Ordsr which was filed in this matter on March 8,

" 2012
2.

responses as agreed to;

Thereafter, Counsel for Plaintiff West failed to provide the requi;reﬁ written discovery

P.3
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3. As such, Counse] for Defendant Luck subsequently filed a Motion for Sanctions against
Plaintiff West for the continuing failure to provide responses to Defendant Luck’s written
discovery.
4, Said Motion for Sanctions was scheduied for hearing on June 26, 2012. However, prior
thereto, Counsel for Defendant Luck agreed the following in order to resolve the pending Motion.
for Sanctions:
(8. Counsel for Plainﬁff West shall pay to Counsel for befendént Luck $573.00 in
fees, costs, and expenses related 1o the reasonable pursuit of the Motion to Compel and
Motion for Sanctions relating to the substantially outstanding written discovery that
remains due and owing from the Plaintiff; and
(b).  Counsel for Plaintiff West and Defendant Luck hereby consent to the dismissal of
this action from the active trial aocket pursuant to Rule 40(j), SCRCP:
(c).  The Parties may continue to conduct discovery during the Rule 40(j), SCRCP,
~ dismissal period prior to restoration of the case to the trial docket as otherwise agreed "to
be the parties. |

AND IT IS SO ORDERED. m

XN H//h
The Honorable Steven H. J

Chief Administrative Judge

Fifteenth Judicial Circuit

Taty {3, 2012

Conway, South Carolina
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1 SO MOVE AND CONSENT:

Eha bl W (oo

Christopher H. Pearce, Esquire
Attorney for Defendant Luck Avenue
Properties, Inc. a/k/a Luck Avenue Properties,

LLC

I CONSENT:

s 46

Kevin M. HugHes, Esquire
Attorney for Plaintiff Becki Lynette West

Eéw
v
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T ATE SOUTH C INA 3 N THE COURT OF COMMON PL.
STATE OF SOUTH C,L\ROI ¥ 15th JUDICIAL CIRCUIT R S
OUNTY ) |
COUNTY OF Homs ) CASENQ. 2011 -CP-26-4800:
) -
Becki Lynette Wesi . I MOTION AND ORDER il.\)’FORMATION
Plaintitt, ) FORM AND COVERSHEET
vs. ' ) '
)
Luck Avenue Properties, Inc. allva )

Luck Avenue Propenies, LLC.

Defendan_t. }

Plaintiff’s Attorney: | Defendant’s Attorney:

Kevin M. Hughes, Bar No. 13974 - ‘ ! Christpher H. Pierce. Bar No. : .
Address: Address: ' o

P.0. Box 3940, North Myrtle Beach. SC 29382 - | 1294 Professional Drive Suite B, Myrtle Beach SC
Phone: (843} 249-7932Fax (843) 249-4694 = . 29377

E-mail: khugheslaw@aol.comOther. :

| Phone. (843) 839-3210 Fax(843) 839-3214
| E-mail: ____ Other: ’

CIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and
£IFORM MOTION, NO HEARING REQUESTED (complete SECTIONS Hand T %

Signature®f Attomey for ) Plaintiff ] Defendant

=%
CJPROPOSED ORDER/CONSENT ORDER (complete SECTIONS HandTI) € 2 &
SECTION I: Hearing Information . e R
Nature of Motion; Motion to Restore - : . '%{; P C‘.“:‘ﬂ
Estimated Time Needed: 10 minutes Court Reporter Needed: XYESLINO =5 ?;{T}
~ SECTION II: Motion/Order Type 1 i) = Z
Edwritten motion attached : . %—f'p = 4
1 DForm Motion/Order L ; POz e
1 hereby move for relief or gotion by thegGurt as set forth in the attached proposed order. % ¥
/ 7/16/13

Date submitted
SECTION TIT: Motion Fee ‘

& PAID ~ AMOQUNT: § L

JEXEMPT:

{check reason)

U Rule to Show Cause in Child or Spousal Support

LI Domestic Abuse or Abuse and Neglect '

L Indigent Statws: * O State Agency v. Indigent Party

L) Sexually Violent Predator Act [ Post-Conviction Relief

1 Motion for Stay in Bankruptcy ' ' ‘

E} Motion for Publication;  [J Motion for Execution (Rule 69, SCRCP)

LJ Proposed order:submitted atirequest of the court; or, »
reduced to writin

g"froq maotion made in open court per judge’s iastructions
Name of Court Reporter: €

R ] Other:
- JUDGE'S SECTION S
& Motion Fee to be paid upon filing of the attached. | JUDGE CODE
order. . '
{:} Other: . - Date:
CLERK’S VERIFICATION
Collected by: Date Filed: . |

I MOTION FEE COLLECTED: s S
LI CONTESTED - AMOUNT DUE: §

P&



STATE OF SOUTH CAROLINA )} IN'THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT.
COUNTY OF HORRY y - CIVIL ACTION NO. 2011-CP-26-4800
Becki Lynette West, D)o
)
Plainuff, Co)
R . -
¥s. -} Notice of Motion and Mongmpa Reforg:
) oy = 2.
. - E T T2
Luck Avenue Properties. Inc. aflda ) R
Luck Avenue Properties, LLC. ) zZz o g
N LS <
0 T =
Defend ' oz FOE
etendant. j % : %; =
YOU WILL PLEASE TAKE NOTICE that the Plaintiff will move before the PRsid

Judge of the Fifteenth Judicial Circuit at the Horry County Courthouse in Conway, South

Carolina on the tenth (10%) dav after service hereof ot as soon thereafter as the parties might be

heard for an order restoring the above captioned case to the docket. This Motion is made

pursuant to Rule 40()) South Carolina Ruies.of Civil Procedure.

&7 C

KEVIN M. HUGHES
Auorney for Plaintiff

P.O. Box 3940

North Myrtle Beach, SC 2958
(843) 249-7932 =

Date: 7/ 74/ ;3

North Myrtle Beach, South Carolina

P.7



STATE OF SOUTH CAROLINA ) i
IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY

CIVIL ACTION-COVERSHEET -

<:§;§:)({ szjgyks - leE%C:ﬂJ

BECKILYNETTE WEST

Plaintifi(s)

V5.

\;\,,,r\../‘.../l\.a\_/\.«vx.»w'

LUCK AVENUE PROPERTIES, INC. a/k/a
LUCK AVENUE PROPERTIES, LiJefendant(s) )

15974

(Piem I’rini) . SC Bar #
Submitted By: _Kevin M. Hughes Telephons #: (843) 249-7837
Address: P.0. Box 3840 Fax # {843) 2494634
North Myrtle Beach, SC 295682 Other: :
~ E-mail: khughesiaw@aol.com

NOLE: Lhe cover sheet and information contained hereln neither replaces nov suppiements the filing and service of plead ngs or other papers
as required by law. This form is required for thie use of the Clerk of Conrt for the purpose of docketing, 1t musi be Blled out completely,
signed, and dated. A copy of this cover sheet must be served on the defendant(s) olong with the Summosns and Complaint,

LT A - M 3 )
DOCKETING INFORMATION {Check all that applyy 24 wt
#If Action is JudgmentSerdement do not complete oy
- e PR . o - - - = . PO —
A JURY TRIAL demanded it complaing. 7] NON-JURY TRIAL demanded in compiaint. g =
[] This case is subject to ARBITRATION pursuent to the Court Armexed Altemative [Hispute Resolution s v -
DX This case is subject to MEDIATION pursuent io the Couwt Anneved Altemative Dispure Resolution Rm%é & e
7 This case is exempt from ADR. [Proof of ADR/Fxemption Atiached} e - R
Y . - . N o | L -
NATURE OF ACTION (Chieck One Box Belgw) g:i <= =
e
Contracts Torts - Professions! Malpractice Torts - Personal Injury Real Pr . e
] Construciions (100} T3 Deawml Malpractice (200 [0 AssaivSlandeLibe! 305 |} Claim&Dciéw?;a{«mC}?n
0 Debr Colisciion {116 T3 LegalMalpragice (218 3 Converstansdids 3 Condemnation &00) :
. Employment {120} 03 Medical Maipradlice 220+ T Motor Vehice Accident 1328 [} Féreclosure (42¢;
O Geveral (139 Previcus Notice of Intem Cage & X Premises Lisbiliy 3303 17 Mechanic's Lien (3303
O Brasch of Canmract (140 29 (8- - T3 Producs Linsilin I7 Panition (4403
0 Other (159; 0 -Personal Injury 13 [5G Possession 436
1 oteer File Med Mal 13565 1 wrongful Death (3803 1 Building Code Violation (450}
3 Omeri2sh O Other 1359 3 Other 499}
_ frumnate Petitions Judgment ¥Settietpents Aauministrative Law Reltef Appeais
; PCR 1500 o & Dmp Setlement {7903 0 Reisstaie Drhver's License (8005 {1 asbiration 1 200)
0 Mamism}:w A 2‘(13 ) F(‘!c‘lgﬂ' Sudgment (T - 3 sadicial Review (S1% 71 Magistrate-Civil 9101
r{_; !:(ubcx:un;ms{SSQ; B Mg;,::m:c's Budgment (7305 [ veliel (320 {3 Magisrate-Crimingl 1920)
3 Crheri599) ig Miner Seitfemens {730 [ rermanem {1 Municipal 1330
- e :i‘raaw it md_g.;mt %49} I3 FPorfenre-Pesiton (S47 [ Probate Court (9403
g L i’c:;dcif 17503 ‘ r{} Fe {3 SCDOT (930:
Transfer of Structored B O 1 Wuorker's Comp (9603
Settiement Paymeni Rights P ; s
e e = {} Zoning Board (9703
Application {760} 4 e .
. s [ Public Service Commission
{ Other § 99,!___-w o 990)
O o » pedalComplex Other . {3 Emplovnent Secunity Comm (991
Environmental (690} {1 Pharmecaticals 1639 ) '
0 awomobile Ab. 1810 ] .
i 1S O 1 Diher:99%
0O Medciss o ST
O Othereds: {7 -

Submitting Party Signature:

Note: Frivolous civil procecdings ray be subject to saitctions p
- Civil Proceedings Sanctions Act $.C. Code Ann §13-38-10 e 5

SCCA - 234 (061:2011)

Soxaal Predapu 3¢

LA

2
ux

og
7

suznt o 5

s

Dawe: £ /:%/’ 14

P, Rule 11, and the South Caroling Frivolous

Page 1 of 2
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FOR MANDATED ADR COUNTIES ONLY ' )
Allendale, Anderson, Beaufort, Clarenden, Colleton. Florence, Greenville. Hampton, Horry,

Jasper. Lee. Lexington, Pickens (Family Court Onlv), Richland, Sumter, Union. Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS. UNLESS OTHERWISE EXEAPT.

You are required to take the following action{s):

1.

!,»)

The partics shall select a neutral and file a “Proof of ADR” form on or by the 210 day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint 4
primary and secondary mediator from the current roster on 2 rotating basts from among those mediators
agreeing fo accept cases in the county in which the action has been filed.

The initial ADR conference must be held within 300 davs after the filing of the action.

Pre-suit medical malpractice mediations required by 8.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent 1o File Suit” or as the court directs. (Medical
malpractice mediation is mandarory statewide )

Cases are exempt from ADR only upon the following grotnds:

a. Special proceeding, or actions seeking exiraordinary relief such as mandamus, habeas corpus, or
prohibition: Co

b, Requests for temporary relief,
C. Appeals

d.  Post Conviction relief matters:

4]

Conternpt of Coust proceedings: -

£ Forfeiture proceedings brought by governmental entities:

w

Mortgage foreclosures; and -

k. Cases that have been previously subjected to an ADR conference. unless otherwise required by
Rale 3 or by statute, )

In cases not subject 1o ADR, the Chief Judge for Administrative Parposes, upon the motion of the court or
of any party, may order a case to mediation.

Motion of a party to be exempt from pavm;m of neutral indi l i
\ of 2 Y 10 be & pEVImS ees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Pleasg Note: You must comply with the Supfeme Court Rules regarding ADR.

SCCA 7 234 (01:2011)

Failure to de so may affect vour case or may result in sanctions.

Page 2 of 2
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STATE OF SOUTH CARCLINA ) IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO. 2011-CP-26- 4800

Becki Lynette West,

)
)
Plamntiff, )
)
vs. ) SUMMONS
) (Jury Trial Demanded) =
Luck Avenue Properties, Inc. a/’k/a ) P)‘(; - .
Luck Avenue Properties. LLC. } “Zz =
Defendant. ) = =G
) oz F OZ
gL o= <
TO: THE DEFENDANT ABOVE NAMED A%w %
o

YOU ARE HEREBY SUMMONED and required to answer the Comp}aim in this éction
which is being served upon vou, and to serve a copy of your Answer to the said Complaint on the
subscriber at his office at 1087-2 Redi Mix Roéd, Litile River. SC 29366, (mailing a&aress: P.C.
Box 3940, North Myrtie Beach, Soqzh C;arelina 29582) within thirty {30) days after the service
hereof, exclusive of the day of such se;r‘.e"icé. and if vou fail to answer the Complaint within the time

aforesaid, the Plaintiff in this action will apply to the Court for the relief demanded in the Complaint.

<l

KEVIN M. HUGHES
Attorney for Plainiiff
P.O. Box 3940

o North Myrtle Beach. SC 29582
| (843) 309.7932
June 6, 2011

North Myrtle Beach. South Carolina

P.10



STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FIFIEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )

CIVIL ACTION NO. 2011-CP-26- H€02
Becki Lynette West,

)
)
Plaintiff. C )
)
vs. ) COMPLAINT ,
) {Jury Trial Demanded)
Luck Avenue Properties. Inc. a/k/a ) s
Luck Avenue Properties, LLC. )] o
" L
) 2 %
Defendant. } oM AR
) o o ur
oS o4
'ﬂ@ -~ [y
The Plaintiff, complaining of the Defendant, alieges the following %‘? =
. S
-t
1. Plamnuff is a resident and citizen Horrv County. South Carolina. Defendangis

. N
A
. o
Corporation duly organized pursuant to the laws of South Carolina, and doing business in Horry

County South Carolina. The incident-which is the subject matter of this cause of action occurred in
Horry County, South Carolina.

2. This Honorable Court has jurisdiction over the parties and subject matter hereto.

3. Plaintiff will show that on or about June 8. 2008. she was a guesf at Unit 11, in an
apartmént building owned and Jperatad by the Deféndant located at Luck Avenue in Little River,
South Carolina. Plaintiff was walking dov%;n the stairs outside the unit and tripped on an uneven

piece of pavement located at the bottom of the stairs. Plaintiff will show that the uneven pavement
was a hazardous condition.

4. Plaintiff will show that Defendant had a duty to the Plaintiff 1o make sure that the
pavement outside its units is reasonably safe.

3. Plaintiff wil show that Defendant negligently. recklessly, willfully. wantonly,

intentionally. and in a gross negligent manner breached its duty to the Plaintiff on the premises in
the following particulars. 10 wit:



a. In failing to routinely inspect the condition of the Pavement éutside of the units;
b. In failing to repair damaged or unsafe portions of the pavement; |
¢. In failing to maintain the pavement in a reasonably safe condition;

6. Plaintiff will showthatasa direc;t and proximate result of Defendant’s né;gligent? reckless,
wiltful, wanton. intentional and gross negligent breach of its duty. Plaintiff has suffered serious
physical injury and has incurred medical expenses and has experienced pain and suffering. Plaintiff
therefore requests judgment against Defegdam for actual damages in a sum to be determined by a
Court and Jury.

WHEREFORE, Plaintiff prays as follows:

a For judgment against Defendant for actual damages;

b.. For the costs and disbursements incurred in thé pu}suit of this matter; and

c. For such other and further ;relief as this Honofable Court may’ deém just and
proper.

)y 74

Kevin M. Hughes

Attorney for Plaintiff

P.O. Box 3940

North Myrtle Beach, SC 29382

/7 ~
43)249-.7632
Daie 45/ 6/t (843) 249-7932

Neorth Myrtle Beach. South Carolina

P.12



i STATE OF 3S0UTH CAROLINA) TRANSCRIPT OF RECORD

2 COUNTY OF HORRY ) CASE NO: 2011-DR-26-0484

3

4 $
B EF ORE The Honorable Larzy B. Hyman

5 October 1, 2013

7 BECKI LYNETTE WEST,

8

Plaintiff,
9

vs.

LUCKX AVENUE PROPERTIES, INC., a/k/a LUCK AVENUE
1z PROPERTIES, LLC,

12 Defendant.

*]

14 APPEARANCES:

|

17

18 . Christopher H. Pearce, Esqg.
For the Defendant.

Ve
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COURT: Is this your motion, Mr. Hughes?
MR. HUGHES: This is my motion. This matter

was stricken pursuant to a consent order of the parties,

Wy
]
Q.
ot
g
]
O
=

der to strike it was filed on July 16, 2012.
THE COURT: Was it a 40{(j)>?

MR. HUGHE

|87]

: Yeah, 1t was 40(j).

THE COURT: And now you've moved Lo restore,
and Mr. Pearce won't agree? You are fhe most
cantankerous felliow lI've ever seen; Mr. Pearce
{laughing) .

MR. PEARCE: Your Honor, I represent Luck
Avenue Properties, the defendant. The issue 1s this

case was originaily filed in 2011 on the eve of the

@

ot

statute, and it was anr incident that occurred on June 8,

ine order entered by Judge John on July 16, 2012

N
<
<o
o]

was a consent order on our motion to sanction and
striking the case pursuant to Rule 40(j). There is more

history than a standard 40/¢

Cd -

On July 1l6th of this year, Mr. Hughes moved
to restore. Clearly, that is not within the one year
that he had to restore the case and protect --

THE COURT: Tell me about thait, Mr. Hughes.

Under what circumstances may vou move after tne passage

of a year?

P.14
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MR. HUGHES: My understanding 1is that the
case was sturicken on July 1&th.

3th’

THE CCURT: It says here July 1 signing

MR. HUGHES: I was going off of the date it
THE COURT: The day it was recorded? I don't

know,

MR. HUGHES: Since -- if it was filed c¢on the

fond

6t 1 filed it on the 16%" of July, and I believe
it is one year from the date of filing.

THE.COURT: What does the rule say? Bring up
Rule 4G (%) for me, if yocu can.

MR. PEARCE: The trule basically says, 1f you
look at Maxwell versus Deniz, 356 S.C. 817, the Court
has said that a party may nmove aftér a year To restore
the case. They can do that, but they lose their right

to the -- the telling provisions of the statute at that

-

point, and the opposing pariy or other party has an
absolute statute of limitations defense.
THE CQOURT: Here is the language, that 1f a

claim is restored -- I'm reading from the rule itself --

that if the claim is restored upon motion made within

o

n

(>

vear of date stricken -- not date recorded, date

stricken -- the statute of limitations shall be tolled

P.15



et

[w]

e

et
[t

12

[
w

24

as to all consenting parties during the time the case Iis

stricken, and any unexpired p

. b £

rtion of the statute of

O

limitations on the date the case was stricken shall
remain and begin to run on the date that the claim is
Now, what doces that mean? In my mind, it
means that if you have it restored, you still have some
statute time, do you not?
MR. PEARCE: This case was originally filed
cn the eve ¢of the statute. Your Honor, let me be clear.

This case today 1s five years, three months and 23 days

HE CCURT: You should have been an

MR. PEARCE: Well, our position is that 1if

3

the Court elects tTo restore the case, which in its

@]

discretion it may, I guess, under its --

TEE COURT: You weculid have the right tc amend
and allege the asffirmative defense of statute oI
limitations.

MR. FEARCE: We're going to move to dismiss

the case, is what we're going to do.

TEE COURT: OCkay. Tell me about that,

MR. EHUGHES: Judge, about the deed stricken,

P.16
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.
(e}

THE COURT: Well, I believe that the rule
allows fcr.me to restcre the case after the year, but
that the stazute is only tclled as to consenting parties
during tbe:timg the case was stricken, and any unexpire
portion cf the statute of limitations on the date the
case was stricken shall remain and begin to run on the
date the ciaim was restored.

Now, 1f Mr. Pearce tells me that your action

was filed on the eve of the statute, the statute has

clearly run. 1Is thet your positiocon?

MR. PEARCE: That's correct.

TEE COURT: And unless I restore it within
one year of the date that it was stricken, you have a
vroblem with the statute cof limitations. Doesn't that

seem to be the rule? Can you point me to something that

.l

s ctherwise? I'l1l be

fta

would incicate that the rule
happy to look at it.

MR. HUGEES: Judge, I can. I don't know
about -- 1if the case is restored upon motion made within
one year to be stricken, not restored within one year.

TAE COURT: T agree with you there. If vycou
filed your motion within one year of the date it was
stricken. But T think the day it was stricken is the

day tnat Judge John signed his crder, the consent order,

P.17
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O

14

]
i}

Y
N

and it is July 13, 2012. That is the date that it was

stricken, the date that the judge signed the order, not

My understanding, and I may be wrong, but
what I picked up from Mr. Pearce is that by the time
that was done, the action was, in fact, time barred or
-- let me change that. The statute had run. I would
assume that some time had passed from the time it was
filed, right? ¥You said it was filed on the eve c¢f the

statute, right?

g
&)

MK.

ARCE: The filing of the actual
complaint was filed -- my copy is hard toc read, but the
incident occurred-on June 8, 2006, and I think the
actual complaint was filed on June 6, 2011, so two days
peiore the stagﬁté ran originally on tﬁe complaint.

THE CQURT: Sc from what 1 understand of
~hat, at the time that the action was struck, there was
no time left on the statute, and it was tolled during
the year. TIf you had refiled -- or made a motion to
nave it restorsd any time ddring that year, there would
have been no statute of limitations problem. After =
year, you can only use that portion of the statute that
was not tolled, and to hold otherwise would make this
cart of the rule that says the statute of limitations

shall be tclled as o all consenting parties during the

pP.18



[AW] N 1001 Jrmd
{2 b [

N
W

[N
o

o
tn

time the case is stricken, and any unexpired portion of
the statute of limitaticns on the date the case was
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So there was none left on the date that it
was stricken, is that correct, no time left on that
date? To hold otherwise wou.d just make that portion of
the rule meaningiess. I think Mr. Hughes, he is
ertitled -- - tnink you can file it, but he certainly 1is

going to have a defense of the statute of limitations.

' I'm going to deny the motion to restore. Mr.

MR. PEARCE: I will. Thank you.
THE COURT: Mr. Pearce, set out findings and

conclusions cof law in your order citing the rule and the

fanguage we've b

b
®

n discussing.
MR. PEARCE: I will do that. Thank you.

(Whereupon, the proceedings conciuded.)
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