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State v. Monroe
Plea
November 14, 2011

PROCEEDINGS

MS. SUGGS: Good morning, Judge.

THE COURT: Good morning.

MS. SUGGS: My name is Michelle Suggs. I’m one
of the new Dorchester County public defenders.

THE COURT: Okay. Nice to meet you.

MS. SUGGS: May I app?oach?

THE COURT: Certainly.

[Whereupon, Ms. Suggs proffers documents to the
Court)

MS. SUGGS: This gentleman is coming from the
department of corrections. He’s pleading guilty and
part of the negotiated plea is that his charges run
concurrent with what he was sentenced to in
Charleston.

Just for your information, those are all the
charges that he pled to in'Chafleston and their
indictment numbers.

THE COURT: Okay.

MS. SUGGS: I don’t know if you’ll need those or
not.

[Off the record momentarily]

THE CLERK OF COURT: Please raise your right
hand.

{Whereupon, Mr. Monroe complies]

MIA PERRON, CVR-CM-M -4-
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State v. Monroe
Plea
November 14, 2011

THE CLERK OF COURT: State your full name for
the record.

MR. MONROE: Joshua Monroe.

[Whereupon, Mr. Monroe is duly sworn by the
clerk of court as follows: do you solemnly swear or
affirm to tell the truth, the whole truth, and nothing
but the truth]

MR. MONROE: Yes.

THE CLERK OF COURT: Thank you.

MR. HILTON: May it please the Court, Your
Honor.

THE COURT: Yes.

MR. HILTON: Before you is Defendant Joshua
Andrew Monroe. He'’s charged with indictment 2008-GS-
18-1102 with assault and battery of a high and
aggravated nature. He’s also charged in indictment
2008-GS-18-1104 with kidnaping. Again, 2008-GS-18-
1100 for armed robbery; 2008-GS-18-1099 for kidnaping;
and 2008-GS-18-1090 for armed robbery, as well.

As his public de?ender, Ms. Suggs, indicated to
the Court, he pled guilty in Charleston County, along
with his codefendents, back on November 18th of 2010.
His codefendants actually pled guilty to the
Charleston County and the Dorchester County charges at
the same time. I actually went to Charleston County

MIA PERRON, CVR-CM-M -5-
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State v. Monroe
~ Plea
November 14, 2011
and did that plea in Charleston. It was becauéé of
some scheduling issues with Mr. Monroe’s attorney at
the time, Mr. Scott Bischoff, and we were unable to do
that plea in Charleston, as well.

The plea here today, Your Honor -- and we want
to make it clear for the record that this is to be
pleaded as one occurrence. It’s to be treated as if
he had pled the same time in Charleston and this would
not be a éubsequent strike on Mr. Monroe’s record,
giving him two -~ two most serious strikes. This
would be his first most serious strike as it was in
Charleston back on November 18th and be treated today
as if it was still all one occurrence.

THE COURT: I notice that some of these plea
sheets -- are they Alford pleas?

MS. SUGGS: Some of them are, Judge.

THE COURT: So socme are not and some are.

If any of these kidnapings involve a sexual
issue, is he going to need to be on the register?

MS. SUGGS: No, sir.

There are charges in Charleston tﬁat were
associated with some criminal sexual conduct charges,
but the ones up here are not éssociated with any.

MR. HILTON: That’s correct.

THE COURT: Mr. Monroe, do you want to plead

MIA PERRON, CVR-CM-M -6—
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State v. Monroe
Plea
November 14, 2011
guilty, sir?

MR. MONROE: Yes.

THE COURT: Have you had enough time to talk to
your lawyer about this decision?

MR. MONROE: Yes, sir.

THE COURT: Satisfied with her representation?

MR. MONROE: Yes.

THE COURT: Have any complaints against her?

MR. MONROE: No.

THE COURT: And outside of the negotiations that
your lawyer and the State have entered into, has
anybody promised you anything or threatened you in any
way to get you to plead guilty?

MR. MONROE: No.

THE COURT: Are you pleading freely and
voluntarily?

MR. MONROE: Yes.

THE COURT: And on the plea sheet before me is
assault and battery of a high and aggravated nature
and it is a negotiated sentence of ten years to run
concurrent with ycur now cﬂarges. Do you understand
that? |

MR. MONROE: Yes, sir.

THE COURT: And since all of these are
negotiated, if I -- after I hear the facts, and I

MIA PERRON, CVR-CM-M -7-
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State v. Monroe
Plea
November 14, 2011
don’t feel like I caﬁ follow the negotiations, I will
allow you to withdraw your plea because it’s
negotiated. Do you understand?

MR. MONROE: Yes, sir:

THE COURT: Ckay. And on the charge of
kidnéping in indictment 1104, you understand that it
carries up to thirty years and it’s a twenty-year
negotiated sentence 6n that? Do you understand that?

MR. MONROE: Yes. |

THE COURT: Okay. And then I have an armed
robbery that it appears that you want to plea under
North Carolina v. Alford. Is that correct?

MR. MONROE: Yes, sir.

THE COURT: And it is also a twenty-year
negotiated sentence. Do you understand that? And
it’s a violent and most serious. And as the solicitor
told you on the record, that_thé State’s intenﬁion
this is not to add an additicnal strike. Do you
understand?

MR. MONROE: Yes, sir.

THE COURT: And then I have another indictment,
2008—GS—18—109§, for kidnaping, which is another
negotiated twenty-year sentence under North Carolina
v. Alford. Do you understand that?

MR. MONROE: Yes, sir,

MIA PERRON, CVR-CM-M -8-
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State v. Mcnroe
Plea
November 14, 2011

THE COURT: And then indictment 1092 is another
kidnaping, with a twenty-year negotiated sentence
under, Alford. Do you understand that?

MR. MONROE: Yes.

THE COURT: And then indictment 1090 is an armed
robbery with a negctiated twenty-year sentence. Do
you understand that?

MR. MONROE:. Yes, sir.

THE COURT: All right, sir. Are you under the
influence of alcohol or drugs?

MR. MONROE: No, sir.

THE COURT: Do you have any mental diseases thét
would keep you from understanding what you’re doing?

MR. MONROE: No, sir.

THE COURT: How far did you go in school?

MR. MONROE: Eleventh grade.

THE COURT: By pleading guilty to these charges,
you’ve given up your constitutional right to remain
sileﬁt because you’re telling me you’re guilty. Do
you understand that?

MR. MONROE: Yes, sir.

THE COURT: You’re also giving up your right to
a jury trial on each one of these. In those trials

you would be presumed innocent. The State would have

to prove you gquilty beyond a reasonable doubt, all

MIA PERRON, CVR-CM-M -9-
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! State v. Monroe
Plea . .
November 14, 2011
twelve jurors. You would be able to sit in this
courtroom and confrontrthe;withesses that would
testify against you. Your lawyer coﬁld-put up any
defenses she may have. She could cfoss—examine the
State’s witnesses. She could call witnesses to
testify in your behalf. Do you understand that?
MR. MONROE: Yes, sir. |

THE COURT: But when you plead guilty, you give

- that up. Do you understand that?

MR. MONROE: Yes, sir. |

THE COURT: And you’ve given up any appeals'that
could come out of that trial by pleading guilty. Do
you understand that?

MR. MONROE: - Yes, sir.

THE COURT: Now, if you want to appeal this
guilty plea and sentence today, your lawyer must file
an appeal with the clerk of courtfs'officé,within ten
days or you give up that right. Do you understand
that?

MR. MONROE: Yes, sir.

THE COURT: Have you got ény guestions you want
to ask me concerning your rights?

MR. MONROE: No. -

~ THE COURT: The solicitor is going to give me
the factual basis for these pleas and I'm goiné to

MIA PERRON, CVR-CM-M , -10-
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State v. Monroe
Plea
November 14, 2011
come back and ask you if they’re correct or not.

MR. HILTON: Thank you, Your Honor. May it
please the Court.

The first offense -- and I may not be going in
chronological order. But as to indictment 2008-GS-18-
1102 and 1104, the kidnaping -- actually, the assault
and battery of a high and aggravated nature and the
kidnaping offense actually began af Chucky-Cheese,
which is actually located in Charleston County off of
Rivers Avenue. It was there that Mr. Monroe, along
with his codefendants Brian Milligan and Corey Larken,
sat outside the business waiting on the business to
close and the manager to come out hopefully with the
cash bag. There was a tractor-trailer parked in an
adjacent parking lot with somebody in it and that
foiled their plans to prey upon that victim at that
incident location. He ended up getting in his car and
driving back to —- which is his
residence in the Corey Wood subdivision. The
defendants followed him and when he got into his
driveway, they pulled up behind him in his driveway.

At that time, they got out of their car with --
armed with stun guns and pistols, ordered him back
into his car, whereby one of them got into his car
while the others followed in their car. They followed

MIA PERRON, CVR-CM-M -11-
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State v. Monroe
Plea
November 14, 2011
1 'him down the interstate. Along the way, they struck
2 : him with a pistol. That’s the assault and battery of
3 a high and aggravated nature charges, the pistol-
4 whipping. And they ended up taking hiﬁ back to the
5 store, where they completed a Charleston County
6 robbery and so forth that he has pled to in Charleston
7 County. .
8 So the kidnaping would be taking him from his
9 - home in the Corey Woods subdivision.
10 As to the --
11 THE COURT: That’s -~ excuse me. That’s 1102
12 and 11047?
@ 13 MR. HILTON: Yes, sir. Yes, sir.
14 As for the second group of charges, indictment
g 15 2008-GS-18-1100 and 1099, those offenses occurred --
% 16 that would be an armed robbery and a kidnaping charge.
g 17 Those offenses occurred on May-10th, 2008, at 5000
g 18 Ash}ey Phosphate Road, which is the Frankie’s fun Park
% 19 located there at the corner of Ashley Phosphate and
g 20 Dorchestexr Road.
% 21 On the incident date there, likewise they went
§ 22 to that business waiting on that business to close
% 23 '~ when the employees come out with the ~-- with the cash
24 from the business to be deposited at the bank. When
ggg 25 the employees came out, again, armed with guns and
‘ MIA PERRON, CVR-CM-M -12-
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State v. Monroe
Plea
November 14, 2011
stun guns, they ordered them back into the business,
forced them to open the safe, whereby they consummated
that robbery.

The final set of charges he’ll be pleading to
are 2008-GS-18-1092 and 1090. That would be another
kidnaping and armed robbery which occurred at 4910
Ashley Phosphate Road, which is Appleby’s Restaurant.
This occurred on May 14th, 2008. Appleby’s is just
down the road from Frankie’s Fun Park, all in that
Hunter Bridge area, Ashley Phosphate Road area.

On that occasion, the facts are very similar.
The employees -- they waited for the business to
close. When the employees came out, they ordered them
back into the business, ordered them to lie face down
on the floor, held them at gqunpoint wHile they got the
cash from the business.

THE COURT: Are those facts correct, Mr. Monroe?

MR. MONROE: Yes.

THE COURT: Do you plead guilty because you are
guilty?

MR. MONROE: Yes.

THE COURT: Do you understand these armed
robbery charges and the kidnaping charges are no-
parcleable offenses? Do you understand that?

MR. MONROE: Yes.

MIA PERRON, CVR-CM-M -13-
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State v. Monroe
Plea
November 14,-2011

THE COURT: I find that there is a factugl basis
for your plea. It’s freely and voluntarily entered
into, that you’ve had advice of competent counsel with
whom you tell me you’re satisfied, and I’'1l1l accept
your plea.

Ms. Suggs, do you want to tell me anything else?

MS. SUGGS: Judge, just that his credit on his
time will date back to the date of his arrest, which
was June 6, 2008. By my calculations, that puts it at
1,256 days.

We would ask that you accept the negotiation.

If you’re not inclined to accept the negotiation, I
can give further mitigation as to why you should.

THE COURT: All right. I will accept it.

MS. SUGGS: Thank you, Judge.

MR. HILTON: And, Judge, he had no prior record
prior to his guilty plea in Charleston.

THE COURT: All right. The sentence on
indictment 2008-GS-18-1090, armed robbery, sentenced
to the State Department of Corrections for a term of
twenty years. It’s to run concurrent with all other
charges; And give him credit for time served. On
indictment ten thousand ninety -- I'm sorry -- 1092,
2008-GS-18-1092, kidnaping, the sentence is twenty
years to run concurrent with all other charges and

MIA PERRON, CVR-CM-M -14-
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State v. Monroe
Plea

November 14, 2011
credit for time served. On indictment 2008-GS-18-
1102, assault and battery of a high and aggravated
nature, is ten years to run ccncurrent with all other
charges, with credit for time served. And on
indictment 2008-GS-18-1004, kidnaping, the sentence is
twenty years to run concurrent with all the other
charges and credit for time served. And indictment
1100, armed robbery, is twenty years to run concurrent
with all other charges and give him credit for time
served. And the kidnaping, on indictment 1099, is
twenty years to run concurrent with all other charges
and credit for time served.

{PLEA CONCLUDES]

MIA PERRON, CVR-CM-M -15-
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cCERTIFICATE

STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

I, the undersigﬁed Mia Perron, Circuit Court
Reporter for the 9th Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate, and complete trénscript of the plea held
before the Honorable R. Ferrell Cothran, Jr., on November

14, 2011.

I do further certify that I am neither kin nor

" counsel to any of the parties and have no interest in the

outcome of this action.

Dated this 29th day of December, 2012.

)’72Jﬂ- iéZac>L4
Mia Perron, CVR-CM-M

Circuit Court Reporter
9th Judicial Circuit
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State or Federal, in any petition, motion or application

jii.

the disposition thereof:

the date of each such disposition:

A

if known, citations of any written opinions or orders entered pursuant

disposition:

to each such

A

which you have filed?

N |

r Court,

bA

If you answered “yes” to (14) identify:

(3
i
.
i,
®)
i.
ii.

ii.

which grounds have been presented:

the proceedings in which each ground was raised:

r—pp———




16.

17.

18.

If any ground set forth in (10) has not previously been presented to any Cougt, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

prcwously been presented:

S‘L [{)) (9[ ;ég‘ﬂ gad %*L DL&N{'NX jruug:c(

(b) G 16 (B

(©)

Were you represented by an attoney at any time during the course of:

(8  your arraignment and plea? JE S
(b)  yourtrial, if any? N/A
()  your sentencing? eSS

(d)  yourappeal, if any, from the judgment of conviction or the impositiaT of

sentence? N L &

{e)  preparation, presentation or consideration of any petitions, motions o{ applications

with respect to this conviction, which you filed? Mouwe

If you answered Ayes@ to one or more parts of (17), list
(a) the name and address of each attorney who represented you:

i NS !M!Ll (¥ ég%aé Dbrd\es'{'zr £.D O‘#@lu _b

1o !&t k Ll ﬁ: Sgizg S;gup;.t_(\u((f_ §

it

£ 249483

(b)  the proceedings at which each such attorney represented you:

i Plea % Svugtcwjag

ii.

iii.

21
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19.  State clearly the relief you seek in filing this application: SR "
?]“ dglee oy k,gi: and or slatepme gg#re{ggl aed or
Ms_uué’& and o News friald Aand or ang other lreliet
i L’-" "- L‘l s urss alv-.
20.  Are.you now under sentence from any other court that you have not challenged?
- ‘ __Ng
Reévised 3/2003
STATE OF SOUTH CAROLINA ) - <
2) VERIFICATION
County of & Coricle oy
S‘V 2/ - i , being duly sworn
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the

contents thercof; that it includes every ground known to me for vacating, setting asi
correcting the conviction and sentence attacked in this apphcanon and that the mait:
alleganons therein set fotth are true.

SWORN to and subscribed before me this (22'_/_

day of OCK
G 7ILJIK/)A/IEZ(A,- @©s)
N&tary?ublic

My Commission Expires: i 2. ((D Ani

g,

0 e ———— A ST ¢ 2

NNt pr e Yo ey



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT

. IN SUPPORT THEREOF | 2012
L ¢ éd/m etrre

4 o , hereby apply fof leave to
proceed in this action without prepayment of fees or costs or security therefor. In

application I declare under penalty of perjury that the following facts are true;

(1

I am the applicant in this action and I believe I am entitled to
@

‘;. '7 Applicant

-18-_ 2300 -

of my

redmlL
Because of my poverty I am unable to pay the costs of said proc g or give
security thereof.

SWORN or affirmed to and subscribed before me this
O2. dayof O\ Gt L 22 .

Al

My Commission Expires: {2 Al 2015

Nétary Public

¥

oG :itRY 01 130210

3 LS%*_}
43

A

QW
WIRY B

NROS Y
ALNG?

43040934 - 034
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STATE OF SOUTH CAROLINA INTHE COMMON PLEAS COURT

DOCKET NO:: 2012-CP-18-2306
Joshua A, Monroe, 344735

Applicaiit AMENDMENT TO
POST CONVICTION RELIEF
APPLICATION

State of South Carolina

Respondent,

‘The Applicant through undersigned Counsel wishes to Amend his Application for Post
Conviction Relief filed on October 10, 2012 as follows:

‘SEE ATTACHED TOTALING 11 PAGES

RESPECTFULLY SUBMITTED ON BEHALF'OF

- APPLICANT, JOSHUA A. MONROE

Charles T. Brooks, 111
Attorney for Applicant
309 Broad Street
Post office Box 3512
‘Sumter, South Carolina, 29150
October 10, 2013 (803) 418-5708
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COUNSEL WAS INEFFECTIVE FOR ADVISING THE APPLICANT TO PLEAD
GUILTY WHEN COUNSEL NEVER INVESTIGATED THE CASE IN AN EFFORT TO
DETERMINE HOW TO PROCEED, WHICH RENDERED THE APPLICANT'S GUILTY
PLEAS INVALID BECAUSE THEY WERE NOT KNOWINGLY, VOLUNTARILY OR
INTELLIGENTLY MADE, AND WAS A DENIAL OF DUE PROCESS OF LAW.

The Applicant faced several criminal charges in Charleston
County and retained the services of Attorney Michael Dupree for
representation in relations to the charges.

The Applicant has two co-defendants who are also charged
with the Charleston County cases, they were also charged along
with the Applicant with crimes that occurred in Dorchester County
of which the Applicant has no knowledge of.

While awaiting trial for the Charleston County charges and

being housed in the Charleston County Detention Center, on June

9, 2008, officers from the Dorchester County Sheriff's Office

arrived at the Charleston County Detention Center to transport
the Applicant and one of his co-defendant, Bryan Mulligen, to
Dorchester County to be guestioned in reference to crimes that
occurred in that county. Before leaving Charleston County the
Applicant requested that the officers allow him to call his
lawyer, Michael Dupree, before being questioned. The officers
assured the Applicant that he would be allowed to confer with his
attorney before any questions were asked.

Upon arrival at the Dorchester County facilities the
Applicant was allowed to make a phone call to his attorney:

Michael Dupree. Attorney Dupree advised the Applicant that he

should speak with the officers and answer any gquestions they may



ask.

Based on the advice of counsel, the Applicant answered
gquestions asked by the officers, incriminating himself in a
variety of unlawful activities in Dorchester County. Once the
Applicant was returned to the Charleston County Detention Center
attorney Dupree visited him and the Applicant informed Attorney
Dupree of the predicament he had put himself in by answering
guestions from the authorities without the aid of c¢ounsel. For

reasons unknown to the Applicant, Attorney Dupree walked out of

" the conference room and the Applicant has not seen him since.

In light of Attorney Dupree's action, the Applicant filed a
complaint with the Fee Dispute Board attempting to retrieve the
seven thousand ($7,500.00) five hundred dollars that his family
had paid Attorney Dupree. See copy of the results of the Fee
Dispute Board's decision in favor of Attorney Dupree. Exhibits
A-C, attached. The Applicant was appointed new counsel to
represent him on the Charleston County charges. The Applicant
pled guilty to the,Chérleston County charges and was told that in
light of his guilty pleas in Charleston County, the Dorchester
County charges would be dropped. After the pleas and sentencing
in Charleston County the Applicant was transported to the South
Carolina Department of Corrections to begin serving his
sentences.

Once the Applicant was in the Department of COrrections he
found out that the Dorchester County charges were still pending

against him and on November 14, 2011, the Applicant, on advice of

3



newly court-appointed counsel, Michelle R. Suggs, pled guilty to
the Dorchester County charges. |

Ms. Suggs's advising the Applicant to plead guilty was
prejudicial to the Applicant because he did not participate in
any crimes committed in Dorchester County. Counsel never
investigated the circumstances of the statement the Applicant
allegedly made. Counsel doesn't even know the conteﬁts of the
statement because it was not submitted by the State in the
"Discovery" material, nor was the "Rights Waiver Form" allegedly
signed by the Applicant in Dorchester County submitted by the
State.

Therefore, counsel doeé not know what the circumstances are
that would have made the Applicant waive his right to remain
silent and not give a statement. Since counsel never knev a
Ystatement" existed she could have advised the Applicant that had
he gone to trial she could have moved to have the statement
suppressed because he waived the right to remain silent on advice
of an attorney (Michael Dupree) who later abandoned him.

'Had the Applicant known he could have had this statement
suppressed, he would not have pleaded guilty and would have
insisted on going to trial, because, at trial, counsel could have
moved to have a pretrial héaring conducted outside the presence
of the jury to determine the voluntariness of the Applicant's
waiver before the State could have used the statement against the
Applicant during a trial, and without the "statement", there is

no evidence connecting the Applicant to any crimes committed in

27
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Dorchester County. See Sims v. Georgia{ 385 U.S. 538, 543-44

(1967); see also Jackson v. Denno, 378 U.S. 368, 376-77 (1964).
In this case, the Applicant was coerced by counsel to plead

guilty under North Carolina v. Alford, 400 U.S. 25 (1970). where

counsel convinced the Applicant that it wasn't really a guilty
plea that he was éntering. Under the Alford théory. a defendant
may consent to the imposition of a sentence without admitting
culpability where the defendant intelligently concludes the
guilty plea is in his best interest. Here, the Applicant never

determined that pleading guilty in this matter was in his best

interest.

In U.S. v. Dollard, 780 F.2d 1118, 1112-23 (4th Cir. 1985),
the Fourth Circuit Court of Appeals found that the trial court

erred because, over defendant's objection, the court placed

defendant in position of having to take the stand in front of the’
jury to challenge the voluntariness of his confession. Here, the
Applicant was prejudiced by not having the opportunity at all to
challenge the voluntariness of the alleged confession due to
counsel's ineffectiveness.

The Applicant insisted that he was not guilty of the -
Dorchester County charges. but counsel was persistent that the
Applicant should plead guiity, even though counsel had not
investigated the circumstances around the case. Counsel never

read the incriminating statement that the Applicant signed,

counsel never spoke with any law enforcement officials concerning

-



the case: nor did counsel discuss with Michael Dupree as to why
he allowed the Applicant to speak with the police without the
assistance of counsel.

In light of Attorney Dupree's action in advising the
Applicant to speak with officers without Attorney Dupree being
present, which resulted in the Applicant giving a "written"
statement incriminating himself in various crimes that allegedly
occurred in Dorchester County, it is no doubt that had the
Applicant gone to trial, the alleged statement would have been
suppressed on a proper motion from trial counsel.

Since Attorney Suggs never received the "statement" in the
Discovery material, she had no reason to advise the Applicant to
plead guilty because there were no other evidence connecting the
Applicant to these charges.

The Due Process Clause of the Fourteenth Amendment reguires

that guilty pleas are entered into voluntarily, knowing and

intelligently. See Boykin v. Alabama, 395 U.S. 238 (1969);

Pittman v. State, 337 S.C. 597, 524 S.E.2d 623 (19%%).
Counsel's failure to investigate prior to advising the
Applicant to plead guilty is contrary to the South Carolina

Supreme court's ruling in the case of Ard v. Catoe, 642 S.E.2d

520, 597 (S.C. 2007), where the Court stated that, "without a
doubt, ‘[al criminal defense attorney has a duty to investigate,
but this duty is limited to reasonable investigation'". Citing

Thompson v. Wainwright, 787 F.2d 1447, 1450 (11lth Cir. 1986);

also Strickland v. Washington, 466 U.S. at 691, 104 S.Ct. 2052.

29
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In the instant case, it was unreasonable that ¢ounsel did not
conduct any credible investigation before advising the Applicant
to plead guilty. Had counsel investigated, counsel would have
féund that the only evidence connecting the Aleicant to theses
crime was an illegally obtained statement.

The Applicant's right to the effective assistance of counsel
and due process of law was violated under Article I, §14 and §3
of the South Carolina Constitution and the Sixth and Fourteenth

amendments of the United States Constitution.
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CONCLUSTON

In light of the foregoing., the Applicant received
ineffective assistance of counsel during his guilty plea
proceeding. If not for counsel's unprofessional errors, the
Applicant would not have pleaded guilty and would have insisted

on going to trial. Hill v. Lockhart, 106 S.Ct. 366 (1%85).

The Applicant believes that he was denied his Fourteenth

Amendment right to Due Process of Law.

This Z day of [V her . 2013

Respectfully submitted,

Joshua Monr £344735

ﬁ‘/( Y

b "F~ 180-2a
86 Redemption Way
M¢&Cormick, SC 28889
pplicant
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SUATE OF SOUTH CAROLINA 4”308qu y% xa‘

COURT OF COMMON PLEAS
COUNTY, OF 'DORCHESTER )% .  FIRST JUDICIAL CIRCULT

: : B N ﬁ\»‘,‘
Joshua Montoe, 344735, &r Jrr )
T Case No.: 2012-~CP=18-2306
ﬁppllcant i |

VS CERTIFICATE OF SERVIGE
State of .Sguth Carolina,

Respondent.

The Applicant certify thét on tHi¥ day he served a copy of
the Amerndment to the Appiiéatioh:for'PQst—CénviCtion,Rélief on
the Respondent by delivering a copy of same to the McCormick
Correctionsl Institution mwail room, with suificient postage
prepaid dnd addréssed to the Lélow listed individual:

AgSlstant Attornej Ceneral
Post. office Box I
Columbis, SC 29211~ 1549
Attorney tor Respondent

this (1] cay of ACFpbea . 2013

SWORN. to antG subscribed before me this 557 /5;7
(ﬁ;»/\ Y C/f/ ' - : /7/[/7?5

2" day of + 2013 ALa| Monroe 46735

<Q &?}“}ﬂ(éq /Cx;pw\ [ MECT. :E“d léO-A

786 Redempticn Way

Betary Public of Seuth Carelina “iicCoriick: &C 29859

v S J2- G <2er < Applicant
My Commrssicn Expires -+~ y




Jonn E. RoMaNOSKY, Jr

ATTORNEY AT LAW
ONECOOL BEOW-STREET, SUTTE 201
CHAREESTON, SOUTH CAROLINA 29403
TELEPHONE ‘
843-724-1054
FAX
843-724-1061.

MAITEING ADDRESS
POST OFEICE BOX 603

CHARLESTON, . C. 29402
November 3,:2010
s
Natalie Parker Bluestein, Chairman %n T S 7
Ninth Circuit Panel, SC Fee Disputes Board . Dol - o=
-One Carriagé Lane, Building D, Secénd Floor: 2’; Ly
Charleston, SC 29407 TR m
Bi_.Z 8
_ Re: Joshua Morniroe agzinst Michael DuPree, Esquire £2 ‘;‘? 2
Pd .
Dear N'a’taﬁe:

| have complete my investigation and review-of the above referenced fee: dispute
after several attempts to visit Joshua Monroe who is incarcerated in the Charleston.

County Jail. 1. met personally with Mr. Monroe on-November 2, 2010: | met personally
with Michael DuPree on July'9, 2010, obtained a copy of his. fxle and have-spoken to
him by telephone-on three occasions..

Mr. Monroe, his.father; and his:grandmother met with-Mr. DuPree in June of:

2008, because he had been implicated ina string of robberies at Applebee’s, Frankie’s
Fun Park,-Chuck E Cheese, and the Noxsy Oyster: Monroé’s father hired DuPree to
represent his son’ who.had not yet been arrested. Mr. DuPree prepared a written fee

contract.agreeing to represent Mr. Monroe for a flat fee of $15,000.00. Monroe's father
paid Mr. DuPree $7,500.00 with the remaining $7,500.00 due prior to the final

disposition of the case. The fee agreement was signed by DuPree, but was never
signed by Monroe or his father.

Monroe told DuPree that he had an- alibi and that'he was not present during the
robbenes DuPree hired a private mvestugator to check out the-alibi and. interview
witnesses; DuPree met several times with the North Charleston Police- Department.to.
discuss the alibi. The Police Department showed DuPree-a video which they said

showed Monroe participating in the robbery-at Chuck E Cheese. Mr. DuPree’s
mvestugaior was unable to.confirm or support Monroe’s. alibi.

DuPree met wuth Monroe to discuss the results of the:investigation and the
surveillance video from the Chuck E Cheese robbery. Shortly after that meeting,
Monroe and DuPree met with the North CharlestonPolice. Department where Monroe
signed a statement admitting to being the lookout at the Applebee’s robbery, admitting
that he participated in the Chuck E Cheese robbery but denying being present at the
robberies at Frankie's Fun Park and the Noisy Oyster.

10
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CERTIFIED. ‘&zfe-y

‘Natalie-Parker Bluestein, Chairman ‘?HUGCT § PHIZ
‘Novembera 2010 ' ’

Page Two

Mr Monroe was arrested. and charged with (i) krdnaprng (n) possessron of &

firearm-during violent crime, (iii) armed; robbery (person), (iv) armed robbery (persony),.

(v) burglary 2%, and (vi) criminal sexual conduct 1. Bond:was set at $250,000.00.

Monroe:was unabte 1o post bond.and has been‘incarcerated since June of 2008
DuPree requested and attEndéd‘a preliminary: h‘e‘ann"g for Mon'r'oe DiiPree

negotrated a Proffer-Agreement with the Ninth Circuit Solicitor's office and began

‘working on a plea agreemient \ ‘with Assistant Solicitor Burns. Whetmore

In:September of 2008, DuPree: leamed that Monroe had written a suicide letter to
his father:and had been placed on suicide watch atthe Charleston'County Jail. He
went to see Monroe, who then recanted the statement he: had given to the: North
Chatleston Police: Department Monroe asked DuPree to “undo" hrs statemient to the
Police Department Dupree told Monroe he could not* ‘undo” the pnor statement:
DuPree’s representahon of Monroe ended in late December of 2008 or.January of
2009.

Monroe's compiaihts against DuPree*are‘%as‘follows*

. that DuPree coerced him |nto signing the statement admrmng participation
_ in two of the robberies whien there was no ‘evidence to. support the’ samej
.» " that DuPree lost' photos transmitted: electronrcally by Monroe’s mother-in

Florida to DuPree proving that:Moénroe was in Florida when the robberies.
were committed;

* ' thatDuPree refused or neglected to: meet with, hnm ‘when: requested atthe:
County:Jail;
s that DuPree did.ho-work which was of benefit to Monroe;
o that‘he (Monroe) is‘now in. a worse legal posmon in his: case by srgmng a
" confession;
. that: DuPree umtateratly withdrew from representation’in the case. wlthout

any offer to. refund any portion of the fee

1 asked Monroe it there was anyone else he would like.me to speak:with
regarding his. application to the Fee Disputes Board: He asked mé. to call his mother in.
Florida to. confirm the loss: of the photos.and to. call hrs auint in Charleston who-could
confirm his complaints against DuPree. He spec:frcally told: ‘me ot to cornitact his father;
and not 1o let his-mother know'that I'talked to: his-aunt, and vice versa. My call to
‘Monroe’s mother; Marian. Bray, at 914-762-9110, was not returned: In my-conversation:
with Monroe's-aunt, Evelyn Jaime, she stated she was trying to help her nephew obtain

1
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CERTIFIED COPY

o

Natalie Parker Bluestein, Chairman 013 0CT lS“ PHIZ: =%
November 3, 2010
Page Three C,‘% # {“M/

Sx.tiii OF COURT.
BERERFTFED ROUNTY

the return of the fee paid to DuPree and that she supported:him:in his-claim that he is
now in a worse legal position after giving the jsta'temengf

_ DuPree:feels that he was:in the process of gettmg a favorable:plea agreement
for Monroe at the point when Monroe decided to withdraw or recant’his statement. He
estimates his time-in the file to be somewhere between 20 and 30 hours, together with -
out-of pocket expenses forinvestigative work. He denies ever receiving any
photographs from Monroe's:mother in Florida..

My efforts t0 negotiate a comprorise of this:fee dispute between the parties was

unsuccessful.

My review of DuPree’s file substantiates: and-confirms that he hired and worked
‘with Vance Investigations, LLC, to investigate Monroe’ s.case. Vanceé- Investigations
took‘written-statéments from witnesses and wrote-a synopsis report. Monroe's four
page statement to the North Charleston Police Department presents-a very ‘detailed
descnptton of his participation in the Applebee’s- -and Chuck E Cheese robberies, the
weapons used, the planning and the amount of money he teceived after all participants
divided up the cash. The file also reflects that DuPree:scheduled a prellmmary hearing;.
there.is a proposed Proffer Agreement in the file-from the Ninth Circuit-Solicitor's office.

l am satisfied:- from my investigation in this case that.Michael.DuPree spent.
sufficient time, effort and resources on behalf of Mr. Monroe to justify'and earn a fee of
$7500.00, pamcularly in light of the seriousness-of the charges and the number of-
charges. Regarding the circumstances surreunding Monroe’s statement-and the lost
photographs; it is my impression that those matters would. have.to: be addressed in
another-forum or through post conviction: relief.. Accordingly, | recomm ‘that this fee
dispute.be resolved in favor of Michael DuPree. }

JER,j/jtb
cc:  Ms. Claudia Kea SC Fee Dlsputes Board
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER ) FOR THE FIRST IUDICIALACIRCUIT
; 2012-CP-18-2306 |

J oshua Monroe, #344735, ;

Applicant, | ;

V. ; RETURN

State Qf South Carolina, ;

Respondent. i

The Respondent, making its Return to the application for post-conviction relief filed

October 10, 2012, would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Dorchester County Clerk of Court, as well as pursuant
to orders of commitment of the Charleston Clerk of Court which are not subject to this
application for post-conviction relief.l. The Applicant was indicted during the September 2008
term of the Dorchester County Grand Jury for two charges of Armed Robbery (2008-GS-18-
1090, -1100), three charges of Kidnapping (2008-GS-18-1092, -1099, -1104), and Assault and
Battery of a High and Aggravated Nature (2008;GS-18-1 102). Applicant was represented by
Michelle Suggs, Esquire. On November 14, 2011, the Applicant pled guilty pursuant to Alford

v. North Carolina to two charges of Armed Robbery, two charges of Kidnapping, Assault and

! Applicant is currently serving a concurrent sentence for the following charges from Charleston County: three
charges of Kidnapping (2008-GS-10-8123, -8145, -8111), for which he received a sentence of twenty five years
imprisonment for each charge, two charges of Armed Robbery (2008-GS-10-8149, -8120), for which he received a
sentence of twenty five years imprisonment for each charge, Attempted Armed Robbery (2008-GS-10-8109), for
which he received a sentence of twenty years imprisonment, and Criminal Sexual Conduct — 1* Degree (2008-GS-
10-8143), for which he received a sentence of twenty five years imprisonment.

1of5



Battery of a High and Aggravated Nature, and an additional charge of Kidnapping. Pursuant to
plea negotiations between the Applicant and the State, the Honorable R. Ferrell Cothran, Jr.
sentenced Applicant to confinement for a period of twenty years for each charge of Armed
Robbery and Kidnapping and ten years confinement for Assault and Battery of a High and
Aggravated Nature; with all sentences to be served concurrently. No direct appeal was filed.

Attached herewith and incorporated herein are the records of the Dorchester County
Clerk of Court regarding the subject convictions, the Applicant's records from the South Carolina
Department of Corrections, and the guilty plea hearing transcript. The Respondent reserves the
right to amend this Return upon receipt of any relevant materials.

IL.

In his current Application, the Applicant alleges that he is being held in custody

unlawfully for the following reasons: |
1. Ineffective assistance of counsel; and
a. “Counsel, Michelle R. Suggs failed to investigate or properly inform
me of the matter surrounding my case.”
2. Guilty plea “was not” voluntarily or intelligently made.
a. “Ire-state (a) above.”
Any claims not specifically enumerated in the post-conviction relief application or amendments
will be opposed by the State at an evidentiary hearing, and the State will seek summary dismissal
of vague or general claims at an evidentiary hearing. S.C. Code §17-27-50. All amendments
should be made well in advance of an evidentiary hearing by counsel of record. Rule 11,
SCRCP.
ML

In a post-conviction relief action, the Applicant bears the burden of proving the

allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

20of5
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application alleges ineffective assistance of counsel as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required ih criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating alfegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was

deficient. Under this prong, the court measures an attorney's performance by its "reasonableness

under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 6/25, citing Strickland.
Second, counsel's deficient perfonﬁance must ha\"e prejudiced the Applicant such that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to
guilty plea counsel, the Applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submjts that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent
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requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,
305 S.E.2d 247 (1983).
Iv.
Respondent submits that the Applicant’s allegation that his guilty plea was involuntary is

without merit. In post-conviction relief cases, a defendant asserting a constitutional violation

must frame the issue as one of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C.
354, 527 S.E.2d 742 (1999). A defendant who pleads guilty on the advice of counsel may
collaterally attack the plea only by showing that: (1) counsel was ineffective; and (2) there is a

reasonable probability that but for counsel's errors, the defendant would not have pled guilty and

would have insisted on going to trial. Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A
defendant alleging that his guilty plea was induced by ineffective assistance of counsel must
prove that counsel's advice was not "within the competence demanded of attorneys in criminal
cases." Hill v. Lockhart, 474 U.S. 52, 56, 106 S. Ct. 366, 369 (1985). A guilty plea is a solemn,
judicial admission of the truth of the charges against the defendant. Statements made during the
plea should be considered conclusive unless the defendant presents reasons why he should be

allowed to depart from the truth of those statements. Crawford v. U.S,, 519 F.2d 347 (4" Cir.

1975); Edmonds v. Lewis, 546 F.2d 566 (4™ Cir. 1976).

Respondent submits that the record fully supports the knowing and voluntary nature of
the Applicant's plea. However, allegations regarding ineffective assistance of counsel and the
voluntariness of the plea may raise a question of fact which is not conclusively refuted by the
record. Accordingly, Respondent requests an evidentiary hearing on this allegation. Sharper v.

State, 305 S.E.2d 247.

40of5
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V.
Each and every allegation contained within the application not hereinbefore ei}her
expressly admitted, qualified or explained is hereby denied.
VL
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W.ELLIOTT ‘
Senior Assistant Deputy Attorney General

MEGAN E. HARRIGAN
Assistant Attorney General

By: /("é’iﬂ/% ¢ Haqugers
ATTORNEYS FOR RESPOND,I\E}HT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

HYarceh 13 oo
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MS. HARRIGAN: Your Honor; the next matter is Joshua
Monroe versus the State of South Carolina Docket No.
2012CP18-2306. He is presently confined in the South
Carqlina Department of Corrections pursuant to both orders
from the Dorchester County Clerk of Court aé well as orders
of commitment from the Charleston County Clerk of Court,
which are not subject to this application. He has another
pending application with another division of our office for
the Charleston éharges. We're here today only on the
Dorchester County guilty pleas and sentences. He was
indicted during the September 2008‘Term of the Dorchester
County Grand Jury for two counts of armed robbery, three
counts of kidnapping and assault'and battery of a high and
aggravated nature. He was represented by Michelle Suggs. On
November-14th, 2011 he plead guilty pursuant to North
Carolina versus Alford for two charges of armed robbery, two
charges of kidnapping, assault and battery of a high and
aggravated nature and an additional charge of kidnapping not
pursuant to Alford. Pursuant to plea negotiations between
Mr. Monroe and the State the Honorable R. Ferrell Cothran,
Jr., sentenced applicant to confinement for a period of 20
years for each armed robbery and for kidnapping and for ten
years for the assault and battery of a high and aggravatedv
nature, and all sentences were to be served concurrently and

concurrent to his other sentences he received at that time
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from Charleston. Nb direct appeél was taken. He did,
however, file a timely application for post conviction relief
on March 13th of this year alleging ineffective assistance of
counsel for failing to investigate or properly inform him of
matters surrounding his case as well as involuntary guilty
plea. The State made its return on October 18th and he's
represented in this action by Charles T. Brooks, III. On
October 15th of this year hé also filed an amended
application alléging more or less the same grounds for
relief.

THE COURT: Okay. Mr. Brooks.

MR. BROOKS: How are you doing this morning, Judge?

THE COURT: I'm fine. How are you doing?

MR. BROOKS: ' Wonderful, wonderful.

THE COURT: Gobd.

MR. BROOKS: My client respectfully wants to ask the
Court to grént a continuance. He indicates that there's some
phone records between himself andAhis prior counsel, Mr.
Michael DuPree, that he wants to obtain.

THE COURT: Meaning what?

MR. BROOKS: I've actually subpoehaed Mr. DuPree, who 1is
actually here todéy at my client's request.

THE COURT: Yes.

MR. BROOKS: Mr. DuPree was.not the counsel during the

plea, Ms. Suggs was, and she's here as well.
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THE COURT: Right.

MR. BROOKS: Nevertheless, my client indicated that he
wanted me to ask for that this morning.

THE COURT: Very well. And the phone ~-- the purpose of
the subpoena of his office records, the subpoena of his cell
phone records, what are we talking about specificaily, texts,
what is he looking for?

MR. BROOKS: These are records where he called from the
Dorchester County Jail to Mr. DuPree's office;

THE COURT: Okay. And why didn't he ask you to do that,
Mr. Brooks? What's the reason that hasn't been done?

MR. BROOKS: He told me that this morning.

THE COURT: I know that. I figured ﬁhat. How come he
didn't mention it to you? Because you know how tO‘do’that.

Very well. With all due respect, I would deny the

motion for continuance on that basis. If he had asked --

" given you like more than five seconds to do it, you could

havé done it, and so.I'd respectfully deny the motion.
Everybody's here and ready to go forward. You can subpoena
Mr. DuPree, and he's here. Obviously he knows you know how
to handle a subpoena, so I would respectfully deny the
motion, and I would note your exception thereto.

MR. BROOKS: Yes, ma'am.

THE COURT: Very well. Are you ready to proceed?

MR. BROOKS: Be that as it may, Judge, we would call Mr.

45
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Monroe to the stand.
THE COURT: Very well. Come on, Mr. Monroe, over here.
JOSHUA MONROE,
being first duly sworn, testified as follows:

THE COURT: Very well. State your full name for the
record for me.

THE APPLICANT: Joéhua Andrew Monroe.

'THE COURT: And, Mr. Florencio, would yéu just pull that
microphone down fqr him just a little bit. There you go.
This is é sound check. Would you state your full name for
the record again, blease.

THE APPLICANT: Joshua AndrewnMonroe.

THE COURT:  Very well, AYour witness.

DIRECT EXAMINATION BY MR. BRQOKS:

Q. Mr. Monroe, I'm gding to ask you a couble‘background
questions to,get us started. Now, you're serving a
negotiated seﬁtence bf 20 years as a part of these things in
Dorchester County; is that correct? |

A.  Yes, sir.

Q. And you're also serving it ConcUrrent with 25 down in
Charleston for some things down there} is that correct?

A.’ Yes, sir. | /

Q. Now, we talked about this, but I just want to make sure

we put on the record, you.told me how you feel about it, you

‘understand that the only.thing that Judge Goodstein can do
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JOSHUA MONROE - DIRECT EXAMINATION BY MR. BROOKS 7

for you here today is, if everything lines up for you, she
could give you a new trial; you understand that?

A. Yes, sir.

Q. And if you got a new trial, you could end up going back,
facing all of these charges in Dérchester County again, and
as I understand it, by looking at your record and looking at
these charges, you could potentially face a life sentence.

Do you understand that?

A. Yes, sir.

Q. Okay. And knowing that, you're fully aware of that, and
knowing that, iﬁ is still your desire to go forward?

A. Yes, sir.

Q. Okay. All right. Now, you've alleged that your
counsel, Ms. Suggs, was ineffective in this case and you
ended up’pleéding guilty; is that correct?

A. Yes, sira

Q. What are you saying that Ms. Suggs did wrong?

A, I said she didn't properly investigate the circumstances
of the statement that was written on my behalf to lead me up
to pleading.

0. Okay. And she didn't investigate the statement, and we
subpoenaed Mr. DuPree here, and why did you want Mr. DuPree
to be here?

A. Mr. DuPree was my present attorney at the time when

Dorchester County came and transported me from Charleston
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JOSHUA MONROE - DIRECT EXAMINATION BY MR. BROOKS 8

County to guestion me, and I contacted him before my

questioning began.

Q. Okay. Now, and Mr. DuPree was the one that you say got

you to do the statement?
A. Yes, sir.
Q. All right. And in hindsight you think that that was

harmful to you; is that.correct?

A. Yes, sir.
Q. And if you had to do it all over again, you wouldn't do
that? “

A. No, not at all.
Q. Okay. And you think Ms. Suggs should have tried to do

something to have that statement suppressed?

A. Yes, sir.
Q. Okay. What else should she have done?
A. I think she should have put more effort into looking

into my case, period.

Q. All right. And when you.say more effort into looking
into your case, what else would have come about of that, and
here's a better question for you Joshua, what do you know now
that.if you knew it way back then you would never have plead

guilty?

- A. I know.that the moment that you state that you want your

attorney present for questioning, that all interrogation is

supposed to stop.
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JOSHUA MONROE - DIRECT EXAMINATION BY MR. BROOKS 9

Q. Okay. Did you give a statement without any lawyer being
present on your behalf?

A. Yes, sir.

Q. Okay. All right. And what else, what else do you know

that would have caused you not to plead?

A. The fact that there was really nothing linking me to any
crime other than me incriminating myself.

Q. Okay. All right. There was no other evidence in any of
these crimes in Dorchester County that would have implicated

you; is that what you're saying?

A. Yes, sir.

Q. Okay. So why did you end up pleading guilty?

A. I plead guilty because I only had Michelle Suggs -- I

think I seen her -- I saw her twice. She came and saw me in
the Department of Corrections to tell me that I should plead
due to the fact that my codefendants already pled in
Charleston County at the same time. This was November 2011.
I got sent to the Department of Corrections February 2011.
So her initial reason for coming to see me was basically to
convince me to plea due to the fact that it would be easier
if T did what my codefendants did.

Q. Okay. Had you already pled to your Charleston County
charges?

A. Yes, sir.

Q. Okay. So you'd already pled to your Charleston County
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JOSHUA MONROE - DIRECT EXAMINATION BY MR. BROOKS 10

charges, and you- knew that you could have been tried

separately from the -- .on the Dorchester.County stuff, and

you got a 20-year deal here --

A.

Q.

Mm—-hmm.

-- to run concurrent with the 25 you were already taking

in Charleston?

A.
0.
A.

Q.

Yes, sir.
Okay. And you want that plea wiped away?
Yes, sir.

Okay. What else do you want to tell the Court why you

should get a new trial?

A,

Equally, a fair chance, a fair chance. 1 was dealt --
;

handed a numerous amount of charges in Dorchester County.

Q.
A.
Okay.

know,

Q.

Okay.
My incriminating statement only placed me in one crime.
.Every other charge I had came from -- I really don't

but I was stuck with all those charges instead of

‘actually the charge that I myself admitted to.

Okay. All right. Anything else you want to tell the

Court? This is your bite at the apple. You want that new

trial. Tell Judge Goodstein what you think she should hear

to get you a new trial. I think we've covered it all, but I

want
A.

Q.

to make sure you get it all out.
Looking through my transcript.

That's fine.
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JOSHUA MONROE - DIRECT EXAMINATION BY MR. BROOKS 11

THE COURT: And as I unde;stand it, excuse me,
Mr. Monroe, your PCR on.the Charleston matter is still
pending, isn't it?

THE APPLICANT: Yes, ma'am.

THE COURT: Okay. In other words, just so I'm clear

with you why I would ask that question, you've got a 25-year

. sentence in Charleston. This one runs concurrent. And while

at first blush somebody would say, what difference does that
make if they're running concurrent, but your point would be,
wait a minute, I have -- by the same token, if I'm successful
with my PCR in Charles£0n and I didn't file the PCR in
Dorchester County, then I haven't helped myself; in other
words, it's important to do both is what you would tell me
today, right?

THE APPLICANT: Yes, ma'am.

‘THE COURT: Okay. I got it. ©Now, I want you to take
your time, flip through your paperwork. I knoﬁ you've got
your transcript. 1I've got a copy of your application. Do
you want me to hand you that? Have you got it where you can
put your hands on it? Because you can borrow mine. 1I've
already looked at it.

THE APPLICANT: Okay.

THE COURT: You want to borrow that one? I'm going to .
put tha£ one down for you, and you just look through it.

Now, I've got to retrieve it from you because my clerk's

51
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JOSHUA MONROE - DIRECT EXAMINATION BY MR. BROOKS 12

office will get mad at'me, but if you need an extra copy of
it, you let me know and I'll get you one, okay?

THE APPLICANT: Yes ma'am.

THE COURT: Now, don't flip.too fast. Flip a little bit
slower than that. Take your time.

Q. Are you finished, Josh?
A. Yes, sif.

THE COURT: Okay. I'm going to just get that back from
you just, a&again, so I don't get in trouble with my clerk..
Thank you. All right.

Q. Is there anything else %hat we haven't covered to put on
the record? We filed all the amendments and all that. Is
there anything else you need to tell the Judge other than
what you've'said already?

A. As far as my reason for wanting a continuance was
because I felt really that if I had not been advised by my
attorney to speak to the poiice after our meeting, knowing
that I was looking for representation, I wouldn't be going
through this today, and I really felt like the phone records
from me discussing it with him wouldn't be just a mere
speculation, it would actually be some type of proof to show
that, okay, well, he did call his attorney, he was able to
talk to him, and then afterwards that's when they got the
charges.

Q. . Okay. Anything else?
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JOSHUA MONROE - DIRECT EXAMINATION BY MR. BROOKS 13

A. No, that's it for right now.
MR. BROOKS: All right. Answer any questions of the
Attorney General.
MS. HARRIGAN: May it please the Court?
THE COURT: Yes, ma'am.
CROSS-EXAMINATION BY MS. HARRIGAN:
Q. Mr. Monroe, your testimony is that you met with your

second attorney, Ms. Suggs, twice before your guilty plea,

correct?
A. Yes, ma'am.
Q. Did you review any of the discovery materials with her?

A. Some of it.

Q. What do you recall reviewing with her?
A. I know we didn't review my statement.
Q. And had you previously seen the statement when you were

represented by Mr. DuPree?

A. I saw the statement when I first wrote it.

Q. So you already knew what was in the statement, correct? .
A. Yes, ma'am.

Q. And what was in the statement?

A. I can't remember quite everything.

Q. But you testified before your statement only implicatéd

yourself in one of the incidents in Dorchester County,
correct?

A. Yes, ma'am.
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JOSHUA MONROE - CROSS-EXAMINATION BY MS. HARRIGAN 14

Q. And the Dorchester County indictments involved a robbery

and kidnapping of a Frankie's Fun Park, correct?

A. Yes.

Q. And an Applebee's, same sort of scenario, -correct?
A. Yes.

Q. As well as a Chuck E. Cheese where there was also an

assault and battery of a high and aggravated nature, corre;t?
A. i belieﬁe so.

Q. So which one of these incidents did you implicate
yoUrself in?

A. I was implicated in the Chuck E. Cheese.

Q. And that's where there was'the assault and battery,
correct?

A. Yes, ma'am.

Q. And do you recall the facts the solicitor stated during

your guilty plea?

A. I have the transcript right here.

Q. Do you remember agreeing with the facts the solicitor
stated?

A. Yes.

Q. And during the Chuck E. Cheese kidnapping the victim was
actually followed home by yourself and the codefendaﬁts,
correct?

A. Allegedly.

Q. You plead guilty to that, correct?



—_———

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55

JOSHUA MONROE - CROSS-EXAMINATION BY MS. HARRIGAN 15
A. Yes, ma'am.
Q. And you gave a statement admitting to that, correct?

A. Allegedly.

0. Did you give a statement involving the Chuck E. Cheese
incident?
A. Yes, ma'am.

Q. And you gave that statement after you talked to your

attorney, Mr. DuPree, correct?

A. Yes, ma'am.
Q. Did you request your attorney again before you made the
statement?

A. When I spoke to him, he told me to go ahead and talk to

the Dorchester County Detectives.

Q. When you talked to the Charleston County Detectives --
A. I mean Dorchester County.
Q. -—- Dorchester County, did you invoke your right to

counsel, did you say, I don't want to say anything without
talking to my attorney first?
A. I said that before they questioned me, before they

started to question me.

Q. And then you were allowed to call your attorney,
correct?

A, Yes.

Q. And then you made your statement after that, correct?.

A. After he told me to.
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Q. Was your statement accurate?

A. Somewhat.

Q. So it was a true statement?

A. Somewhat.

Q. Implicating you in the Chuck E. Cheese kidnapping, armed

robbery and assault and battery of a high and aggravated

nature.

A. No, no, no, Chuck E. Cheese robbery is in Charleston
County.

Q. This was a string of armed robberies all across the

North Charleston area, correct?

A. Yes.

Q. And you plead guilty to these Charleston County
indictments on November 18th of 2010, correct?

A. November 18th, 2010.

Q. Does that sound correct?

A. Yes.

.Q. That was before you pled to these Dorchester County
charges, correct?

A. I pled to my charges in Charleston County, butAI didn't
get sentenced when I pled first hand.

Q. You ultimately received a sentence of 25 years from
Charleston County, correct?

A, Yes.

Q.. And you had two codefendants involved in these
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JOSHUA MONROE - CROSS-EXAMINATION BY MS. HARRIGAN 17

incidents, correct?

A. Yes.

Q. And you were all implicated in this entire string of
armed robberies, correct?

A. Yes.

0. And in Charleston County you received a sentence of 25
years for three separate counts of kidnapping, correct?

A. Yes.

Q. And two separate counts of armed robbery where you got
25 years each, correct?

A. Yes.

0. As well as an attempted armed robbery where you received
a 20-year sentence, correct?

A. Yes.

Q. And then a criminal sexual conduct in the first degree
where you received a 25-year sentence correct?

A. Yes.

0. And your current sentence that you received that you're
challenging today in Dorchester County was for 20 years,
correct?

A. Yes.

Q. 'And that was concurrent to your previous sentences in
Charleston?

A. Yes.

Q. You testified earlier that there was no other evidence

o7
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JOSHUA MONROE - CROSS-EXAMINATION BY MS. HARRIGAN 18

implicating you in these crimes besides your own statement,

correct?
A. Yes, ma'am.
Q. But your statement only imﬁlicated yourself in one

incident, correct?

A. A Yes, ma'am.

Q. The Chuck E. Cheese incident yo& said?

A. Yes, ma'am.

Q.. And you said that statement is partially accurate and

true, correct?
A. Yes, ma'am.

Q. And one of your grounds for relief'is that your current .

~attorney at the time of plea should have moved to suppréss

the statement, correct?
A. Yes, ma'am.
Q. But>you gave fhe.statement after speaking to your
attorney and then didn't request to sbeak to your attorney
again, correct?
A. Yes, ma'am.

MS. HARRIGAN: Court's indulgencé.

THE COURT: OQOkay.
Q. Are you aware of any videos showing thévarmed robgeries
occurring for any of the incident locations? |
A. Theie's suppésed to be one.

Q. Are you aware if you are identified on that videotape?
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JOSHUA MONROE - CROSS-EXAMINATION BY MS. HARRIGAN 19
A. No, I wasn't identified.

Q. Have you ever had a chance to look at these videos?

A. Yes, ma'am.-

Q. In regards to your allegation that your attorney didn't

perform enough investigation, what other investigation did
you want her to do?
A. Investigate the circumstances of DuPree being my
attorney.

THE COURT: Say again? I just didn't hear you.

THE WITNESS: I said investigate the circumstances of
DuPree being my attorney.

THE COURT: Gotcha.
Q. So you just wanted her to look into your prior attorney
Michael DuPree's representation of you?
A. Yes.
Q. You didn't want her to hire a private investigator, do
any sort of crime scene analysis, anything like that?
A. As an attorney I feel those are things that she should
already be doing when it‘comes to investigating the case of a
client.
Q. Have you done any of that in preparation for your
hearing here today?
A. I have gotten -- I just got my transcript probably about
two months ago so...

Q. So you haven't done any investigation before coming to
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JOSHUA MONROE - CROSS-EXAMINATION BY MS. HARRIGAN 20

court today?

A. No, ma'am.
- Q. Did you ever give her thé name of any potential
witnesses?
A. I told her about my mother.
Q. How would you have used your mother as a witnéss?
A. My mother had video footage of me during sdme of these

attempted alleged robberies.

Q. So it would be an alibil defense?

A. Yes,'ma'am.

Q. Did you give her any of these videos?

A I don't have the video. The videos randomly
disappeared.

Q. VAnd SO you don'f have those videos here today to show
the Court?

A, No, ma'am.

Q. So it's really just speculative whether these would have

provided an alibi?

A. 'Yes( ma'am.

Q. And you discussed your plea offer made by the State for
the negotiated 20 years with your attorney, correct?

A. Yes, but I told her I didn't want to plead, first and
foremost. That's 'something that I stressed that I did not
want to do, period, because i wasn't willing to accept alll

these charges. That's where the Alford versus North Carolina
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JOSHUA MONROE - CROSS-EXAMINATION BY MS. HARRIGAN 21

plea came iﬁto play, where it was made to me seem like it was
a not guilty plea but then a guilty plea. But in all
actuality the Alford versus North Carolina is just basically
saying you're not going to admit anything but you're
accepting guilt.

Q. But not all of your pleas were entered pursuant to-
Alford, some of them were, correct?

A. Yes.

Q. But some weren't. You just plead guilty to some of
them, correct?

A. Yes.

Q. So you are guilty of those offenses that you plead
guilty to. |

A. No. I wanted to plead Alford wvs. North Carolina to all
of them. Mrs. Suggs told me I wouldn't be able to do that
because then the Judge wouldn't accept the plea.

Q. You were under oath during the guilty plea, correct?

A. Yes.

Q. And you told the Court you were guilty during your

guilty plea, correct?

A. Yes.
Q. And you're under ocath today, correct?
A. Yes.

Q. And you're telling the Court today now that you're not

guilty of the offenses you plead guilty to.
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JOSHUA MONROE - CROSS-EXAMINATION BY MS. HARRIGAN 22

A. I have one charge, that's what I was guilty of. Every
other charge I did not say I was involved in.

Q. So you are guilty of that one charge that wasn't
pursuant to Alford.

A. Allegedly.

Q. You plead guilty under oath, correct?

A. Yes.

Q. Okay. So were you lying to the Court then when you said
you were guilty, or are you lying to the Court now when you
say you are not guilty?

A. I ain't lying. I didn't lie then. I'm not lying now.
Q. How do you explain the inconsistenby between pleading
guilty and now today telling the Court you're not guilty?

A. Pleading guilty, being told something by soméebody who's
supposed to be in your best interest of a situation that you
really don't have any knowledge of or understanding of is
basically doing what you feel is best at the time, so it
wouldn't be an inconsistency or a lie if I tell my attorney I
don't want to plead from jump but they persistent enough to
get me to plea. |

Q. Did you tell her-you weren't guilty of the charge that
you plead guilty to?

A. Yes. I told her I didn't want to take any plea, period.
Q. Did she advise you to lie to the Court and say you were

guilty when you weren't?
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A. No. She told me that I could plead under Alford versus

North Carolina.

0. But you didn't plea pursuant to Alford v. North Carolina

to all of your charges, correct?

A. No, because she said the Judge wouldn't take my plea if

I did that.

Q. And you wénted the benefit of the State's plea bargain
correct?

A. It wasn't really a benefit.

Q. You wanted the 20 years négotiated concurrent to your 25

years in Charleston, correct?

A. No, I didn't want that.

Q. You didn't want to risk more time at trial, did you? -
A. I would have rather gone to trial.
Q. And you testified a moment ago, I believe, that you do

recall telling the plea Court that you were guilty of that
one charge that wasn't pursuant to Alford?

A. I said allegedly.

Q. So you're disputing the transcript showing where you
plead guilty?

A. I'm not disputing the tranécripts, but I'm telling you I
did what my attorney told me.to do. |

Q. -So, again, your attorney told you to lie?

A. I never said that.

Q. Do you recall waiving your constitutional rights at your
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guilty plea?

A. Yes, ma'am.

Q. Had your attorney advised you of your constitutional
rights prior to the guilty plea?

A. No.

Q. She never informed you you had a right to a trial?

A. That's about the only thing, but that's not the only
thing she should have informed me of;

0. Did she advise you ofvyour right to remain silent and
that you wouldn't have to testify at a trial?

A. No.

Q. Did she inform you that by pleading guilty you were

waiving any defenses you would have had if you'd proceeded to

trial?
A. No.
Q. Do you recall the Judge going over those with you durihg

your guilty plea?
A. Yes, ma'am.
Q. At any point during your guilty plea did you ask the

Court for more time to talk to your attorney to go over those

rights?
A. No.
Q. So did you understand those rights as the Judge read

them to you and explained them to you?

A. At the time.
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Q. And you understand them now?

A. I understand them now.
Q. Do you recall telling Judge Cothran that you were

satisfied with your attorney's representation?

A. Yes, ma'am.

Q. But at that time she hadn't done this investigation,
correct?

A. Correct.

Q. She hadn't found the video of your alibi defense from

your mother, correct?

A. She didn't investigate anything.

Q. But you still at that time while under oath told Judge
Cothran you were satisfied with her representation, correct? '
A. Yes.

Q. And you're aware that if you are successful on your
application for post conviction relief, all of the charges

you are facing in Dorchester County will come back, correct?

A. Yes.

Q. And you could receive consecutive sentences potentially.
A. Yes.

Q. Which could amount to a life sentence.

A. .Yes.

MS. HARRIGAN: No further questions, Your Honor.
THE COURT: All right. Redirect?

MR. BROOKS: No,'ma'am.
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THE COURT: All right. Mr. Monroe, you can come right
on down back to the table with Mr. Brooks, okay? Mr.
Florencio will help you put your things back together so you
have your papers} |

MR. BROOKS: Your Honor, we would call Michael DuPree.

| MICHAEL DUPREE,
being first duly sworn, testified as follows:

THE COURT: When you are seated if you would state your
full name for the record. |

THE WITNESS: Michael DuPree, D-U capital P-R-E-E.

THE COURT: Your witness, Mr. Brooks.

DIRECT EXAMINATION BY MR. BROOKS:

Q. Mr. DuPree?

A. Yes, sir.

Q. Do you know Mr. Mpnroe?

A. I do.

Q. How do you know him?

A. Mr. Monrée came to me sometime I guess back in .June of

'08, and he and his family came to see me about some
accusations of some very serious crimes that he was looking
at, so I met.with Mr. Monroe and all of his family members in
my office, and they proceedéd to give me an aiibi defense,
énd at that time I went out and hired Lieutenant -- or
retired Lieutenant Dick Vance, who was with the Charleston

Police Department, and he went out and started looking
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through the information that was provided, and when
Lieutenant Vance came back to me with his report, he said
there were problems with the alibi. So at that point I
brought -- I believe I brought the Monroe family back in, and
I told them about that, but in the meantime I went out and
called Captain Scott Deckard, who was in charge of central
over at North Charleston, and Captain Deckard told me to come
on by and take a look at some of the evidence. At that point
I went over and met with Captain Deckard, and he showed me a
video of one of the crimes, and in that video, after meeting
with- Mr. Monroe and his family; I was able to.actually
recognize Mr. Monroé in the video. I then went back to the
office, and I called Mr. Monroe, and I brought him back into
the office, along with his family members, and they came in
and they still continued to say that he didn't have anything
to do with it. At that point I brought him into my office,
just me and him, and I proceeded to talk to him some more
about what was going on and what I had seen and what we had
uncovered through our investigation. At that point no one
else had been arrested, and I knew that there were other
people involved in these crimes, and so I was a présecutor
for 14 years prior to going into private practice, and
knowing how some of these things work and how -- being
involved in some of these fhings, I thought it was best that

we get to the police department first before anybody else was
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arrested and anybody élse was picked up so that we could sort.
of be first to the table and provide our information in order
to get a better deal later on. We did a proffer statement
through the solicitor's office I believe Burns Wetmore may
have been the prosecutor handling the case at that time, and
Mr. Monroe gave a statement implicating himself and oth;rs as

to what toock place in Charleston, and from there —-

Q. Let me ask you this, you were present when that
statement --

A. I was present when he wrote that statement to North
Charleston.

Q. Okay.

A. From there I think we went and did a preliminary hearing

on the stuff in Charleston. All those charges were bound
over. At some point in time I spoke to a Sergeant Waits from
my notes I took in my file in Dorchester County, and a bond
of $300,000 was set on the Dorchester County charges. I do
not recall, and I'm not saying it didn't happen, but I do not
recall ever speaking to Mr. Monroe about the-Dorchesfer
County statement that he made. At thét point -- at a certain
point in time I no longer was Mr. Mbnroe's attorney. I
believe they got Milton Stratos for the Charleston cases,'and
at that point in time I was -- I was out of tHe case.

Q. Okay.

A. So I cannot tell you what occurred after, after what I
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just told you, so as far as what happened in Dorchester

County.
Q. And you don't recall him calling you from the jail?
A. I do not recall. I know that I had a conversation with

the sergeant who was the detective leading the case, but that
was merely to talk about a bond, and a bond was set at,
accofding to my notes, $300,000.

MR. BROOKS: All right. Beg the Court's indulgence.

THE COURT: Sure.

MR. BROOKS: No other questions.

THE COURT: Okay. Cross-examination. .
CROSS-EXAMINATION BY MS. HARRIGAN:
Q. Mr. DuPree, how long have you been practicing law?

A. About 25 years now.

Q. What's your prior experience regarding criminal law?
A. I was a prosecutor for 14 years, and I guess I left the
solicitor's office in '03 and -- yes, I left the solicitor's

office in '03 and went into private practice.

Q. What percentage of your practice is comprised of
criminal defense at this point or at the time of
representation?

A. At the time probably 60 to 70 percent.

Q. And either as a prosecutor for 14 years‘or as a criminal
defense attorney had you previously represented clients

charged'with armored robbery?



70

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

lMICHAEL DUPREE - CROSS-EXAMINATION BY MS. HARRIGAN - 30
A. I have, I've prosecuted and -- yes, I've done it all.

Q. So these weren't new cﬁérges that-you were inexperienced
to handle.

A, ‘No.

Q. Do you recall when you were retained by Mr. DuPree?

A. By Mr. Monroe? -

Q. I'm sorry, yes, by Mr. Monroe.

A. I do, yes.

Q. What was that date?

A. Bear with me. It was sometime around June 6th, I

believe, according to the contract that I have. And-again, I
met with Mr. Monroe and his family on several occasions. You
know, he provided me an alibi that I had sémeone go lock at.
I actually Went‘and looked at all the evidence from the
Charleston case. |

Q. ;buring your representation were you aware that there
were also pending Dorchester County charges?

A. Yes, becauée everything kind of happened in North
Charleston, so-it was all kind of -- all these chafges all
accumulaﬁed within a short time period, and I think North
Charlestbn, a lot of thesevhappened in the ﬁorth Charleston
area, so it was kiﬁa of like fight on the county line between
DOrcﬁester Couﬁty and Charleston County.

Qf. And I believe yoﬁ-testified before you employed a .

private investigator, correct?
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A. I did.
Q. And he was a member of -- former member of the

Charleston County Police Department?

A. He was a retired lieutenant with the City of Charleston.
Q. What sort of investigation did he do?

A. Mr. Monroe told me that he had been -- that he had

purchased a car and that he'd gone down to Florida, and he

had purchased a car, but none of the times fit. The alibi

just didn't work. And so at that point I called Captain
Deckard, and he let me come over and look at the evidence.

Q. | Did you have an opportunity to look at any of the
evidence from the Dorchester County charges?

A. You know, at the time I looked at everything that he
had. I distinctly remember a videotape, and from my meetings
with Mr. Monroe I was able to spot and tell which one he was.
Q. And you -- did Mr. Monroe have an opportunity to look at
this videotape while you were his counsel? |
A. You know, I don't know.

Q. Do you recall when -you ceaséd being his counsel, when

you stopped representing him?

A. It would have been sometime in the winter of '08,
sometime around —-- sometime November, December.
0. And I believe you testified prior that you were present

when he gave a statement to the North Charleston Police

Department?
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A. Yes, I was present for that.
Q. Can you give the Court a summary of what that statement
said? |
A. It was'actually implicating himself and the others who
were involved with the charges and the amounts of money that
was taken and what all took place.
Q. And in one of these incidents arising out of Charleston
County there was also an allegation of criminal sexual
conduct, correct?
A. That is correct;
- MS. HARRIGAN: Court's indulgence.

(Brief pause.)
Q. And again, you don't recall him ever calling you from
the jail inquiring about statements for the Dorchester County
charges?
A. I do not recall that.

THE COURT: Say that again} I'm sorry, ask that question
again. |

MS. HARRIGAN: Whether or not you recall him calling you
regarding the Dorchester County charges.

THE COURT: Okay.

THE WITNESS: I said I do not recall.
Q. I believe your testimony prior was thét it was in his
best interest to get to the police aﬁd make a statement

before his codefendants, correct?
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A. Exactly, because if this went to trial, this was going
to be bad for him, and my whole'interest ét that point was in
Mr. Monroe, because he was so young and these were such
horrible crimes,'it was I thought in his best interest to get
him to the police first, if any deals were going to be made,
they were going to be made with him and not the other
codefendants, so at that point in time that's what we -- that
wés the main purpose of him sitting down with the police
department. |

Q. And he had two codefendants at fhat time, correct?

A. He did.

Q. And he gave a full proffer statement to the 9th Circuit
Solicitor's Office, correct?

A. He gave a proffer -- yes, I got a proffer from the --
from Burns Wetmore, who was prosecuting the case at the time,
and then we gave a statement.

Q. Did you explain to your client the risk of his -- one of
his two other codefendants possibly giving a statement
incriminating him?

A. Oh, yes. I mean, that was discussed because if they
came out and started pointing the finger at him; you know, he
basicélly had nothing to bring toAthe table at that time.

Q. You discussed that you reviewed all the evidence that
the North Charleston Police Department had. Will you briefly

characterize this evidence for the Court?
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A.. If my memory serves me correct, I.know that there was a
videotape. I_distinctly remember the videotape because the
videotape was -~ just stood oﬁt. And there was some other
evidence that they had. I think there was some talk of some
clothing. I almost believe there Qas another female roommate
who was possibly dating one of the codefendants who had given
a statement talking about seeing, you know, these other
people with guns and that kind of thing.
Q. And again, your representafion of him ceased in -the
winter of 20087
A. Yes.

MS. HARRIGAN: No further questions, Your Honoé.

THE COURT: - Redirect? Any redirect, Mr. Brooks?

(Attorney and client confer.)

MR. BROOKS: No other questions, Judge. 1I'd ask that
Mr. DuPree be excused.

THE COURT: Any objection?

MS. HARRIGAN: No, Your Honor.

YTHE COURT: Very well. You are free to go.

THE WITNESS: Thank you, Your Honor.

THE COURT: Uh-huh. Cali your next witness, please.

MR. BROOKS: We call Ms. Suggs to the stand.

MICHELLE SUGGé,

being first duly sworn, testifiéd as follows:

THE COURT: And if you'll please be seated, Ms. Suggs,
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and when you are seated if you would state your full name for
the record.

THE WITNESS: Michelle Ranee Suggs.

THE COURT: Your witness.
DIRECT EXAMINATION BY MR. BROOKS:
Q. Ms. Suggs, you represented Mr. Monroe in your capacity
as a public defender?
A. That's correct.
Q. And he ended up pleading guilty to these charges, is
that correct, one of them which was under North Carolina
versus Alford; is that corréct?
A. He actually pled to six charges on November 14th, 2011
in Dorchester County, two of which he plead guilty to. He
plead guilty to assault and battery of a high and aggravated
nature and a kidnapping, he plead guilty. He pled under
North Carolina versus Alford to armed robbery -- two counts
of armed robbery and two counts of kidnapping.
Q. Did you, aé far as the evidence against him, the:e was a

statement; is that correct?

A. There were two statements, yes.

Q. There were two statements?

A. Yes.

Q. And did you ever consider trying to have those

statements suppressed?

A. I discussed having those statements suppressed with

75
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Mr. Monroe when I visited him at McCormick Correctional
Institute and told him that it was my opinion that they would
not -- we would not be able to suppress them if we ever went
to trial. v

Q. And why did you have that opinion?

A. The first statement that he gave to North Charleston
Police Department he signéd a waiver. of rights form. He
struck me as an intelligent individual. I went over the
statement that he gave. His attorney at the time, Michael
DuPree, was present with him. At that point he admitted
fully to the entire set of incideﬁts at the Chuck E. Cheese, -
both the robbery and the kidnapping.

Q. And that was a Dorchester County case?

A. Chuck E. Cheese was actually both. The restaurant
itself was in Charleston County, and so when he pled iﬁ
Charleston County, the stuff that happened at the restaurant,
the armed robbery, that fell under Charleston County
jurisdiction. That was an unusual incident where they
actually were accused of following the employee to Dorchéster
County, abducting him from his car ana kidnapping him, so the
kidnapping actually happened in Dorchester.County, the
kidnapping and the assault and battery of a high and
aggravated nature against the victim were Dorchester County
charges. They then took him back to Chuck E. Cheese, which

was the Charleston County charge.
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Q. Okay.

A. Does that answer your question?

Q. Yes. Now, the second statement.

A. To Summerville Police Department.

Q. Yes. Why did you -- did you consider having that

suppressed?

- A. He also signed an advisement of rights, initialed it,

signed away all of his rights, was advised that he had the
right to an attorney, the right to remain silent. I asked
him if it was his signature. He said it was. At that time
in my discussions with him he never indicated to me that it
wasn't knowing or voluntary. We discussed the evidence in
his case. He told me that, you know, there was nc forensic
evidence, there were no fingerprints, there was no DNA. And
I told him, there are two statements incriminating you and
they're your statements and I have no legal reason to think
they would be suppressed, and at that point he never
indicated to me that they were not knowing or voluntary
statements.

Q. Now, the first statement that was made with Michael

' DuPree, that statement, did that statement implicate him as

far as going from Charleston County where Chuck E. Cheese is
and coming to Dorchester County and kidnapping the employee?
A. Yes.

Q. So it was your opinion that that statement could have
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been used in the Dorchester County cases?

A. »Yes,'absolutely; absolutely.

Q. Okay.

A. Both statements implicated him completely in the entire
Chuck E. Cheese incident which happened in both Dérchester
and Charlestcn County.

Q. Okay. All right.

A. And when I spoke to him, I told him -- you know, he told
me that I didn't do these other charges, I only did the Chuck
E. Cheese charge, and I told him at that point that under his
admission to the Chuck E. Cheese charges, that kidnapping
alone if he went to trial would get him life without parole
because he already had two prior kidnappings on his record
from the Charleston -- he.already pled to Charleston, was
doing time for the Charleston kidnappings -- if he came to
Dorchester Cocunty and went to trial just on what he had
already admitted to, it was a mandatory life sentence.

Q. ‘So now the other set of charges, is that where the deal
was fashioned to negotiafe.a 20, was that -- would you

consider that as something where prosecutors say, hey, look

. we'll just wrap everything up, do a negotiated plea to 20

concurrent with the 25 you're serving in Charleston?
A. Yes. That was a condition of the Alford plea, that they
were dismissing -- they ended up dismissing ten charges

against him. They dismissed three kidnappings, two armed
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robberies, two burglaries and three possession of a weapon

. during a violent crime charges, and we negotiated 20 years to

run concurrent with the 25 years that he was already doing
and that he would actually get credit all the way back to
June 6, 2008, which was when he was originally arrested on
the Charleston County charges.

0. Okay. Did you ever talk to him about possibility of
going to trial other than what you've testified to here
already?

A. Absolutely. I took this case -- I started with the
Dorchester County Public Defender's Office on October 1st,
2011. I inherited this case from a gentleman by the name of
Scott Bischoff. That was the original public defender
appointed. He had léft the office, and I took Scott
Bischoff's position. I started October 1lst, 2011. My notes
from Mr. Bischoff were that he had spoken to Mr. Monroe, that
Mr. Monroe was doiné 25 years oﬁ some Charleston County
charges, that Mr. Monroe advised him he wanted to plead
guilty when he spoke to him at McCormick Correctional
Institute but that he then sent a letter saying he didn't
want to plead guilty, and that was kind of the status of the
case when I inherited it. On November 1st, 2011 I went to
McCormick Correctional Institute, met with Mr. Monroe, he
told me he wanted a tfial, and sc we sat and discussed

exactly what I've testified to today. I thought that he
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would end up, Jjust based on what he confessed to, with life
without parole. We talked about pleading guilty. We talked
about going to trial. We went over his statements and his
discovery. At the end of our discussion he said, you're
right, I need to plead guilty. I came back to Dorchester
County, called the solicitor and said we accept your plea
offer. Thé plea was scheduled for November 14th, and he came
and plead guilty bn Nbvember 14th, 13 days after I met him in
MéCormick Correctional Institute. |

MR. BROOKS: Beg the Court's indulgence, Your Honor.

THE COURT: All right. |

MR. BROOKS: No other questions of Ms. Suggs.

THE COURT: Okay. Yes.

MS. HARRIGAN: No cross-examination from the Sﬁate.

THE COURT: All right. Is this witness free to leave?

MS. HARRIGAN: Yes, Your Honor.

"THE COURT: Any objection?

MR. BROOKS: No, ma'am.

THE COURT: Thank you. All right. Call your next
witness, please.

MR. BROOKS: Judge, that's the applicant's case.

THE COURT: Very well.

MS. HARRIGAN: The State does not have any additional
witnesses to call.

THE COURT: Very well. All right. Anything further
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from either one of you?

MR. BROOKS: No, ma'am.

MS. HARRIGAN: No, Your Honor.

THE COURT: Very well. I will continue to consider the
matter. I'm going to ask for a proposed order from the State
and want you certainly to send it to Mr. Brooks, but I will
certainly continue in my review of these matters.

MR. BROOKS: Thank you, ma'am.

THE COURT: Thank you so much.

MS. HARRIGAN: Thank you, Your Honor.

--- END OF TRANSCRIPT OF RECORD ---
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counts of Kidnapping (2008-GS-10-8123, -8145, 811 1), for which he received a sentence of twenty-five years
imprisonment on each count; two counts of Armed Robbery (2008-GS-10-8149, -8120),- for ‘which he received a
sentence of twenty five. years lmpnsonrnent for each count Attempted Armed Robberv (7008 :GS- 10 8109) for

(7008 GS 10- 8143) for whlch he recewed a sentence of twenty-f' ve years nnpnsonment wn‘h all sentences tobe
served concurrently..
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On November 14; 2011, Applicant appeared before the Honorable R. Ferrell. Cothran, Jr., where,
he pled guilty as indicted? J udge Cothran.sentenced Applicant at ,afl«‘aggre_gafe:'tweﬂty-ﬁY@"Y_ear'
selltenc_efio'be-seItVed concurrently to--His?ci;rrént.SCDC sentence. No direct appeal was taken.

In his-application for post-conviciion relief, Applicant alleges he is being held in.custody
unlawfully for the fbllb_wing ;aiiégatidn§ of ‘inéffective: assistance: of ‘counsel and involuntary
'guiiiy' plea based on counsel’s failure to investigate or properly ‘inform hifi of the miatters
surrounding hiscase. Tn his amended application, Applicant alleged similar:grounds for.relief:

This: Court has had the opportunity to réview the record in its entiréty-and Has hieard the
testimony at the-post-conviction relief hearing. This Court has further had. the opportunity to

observe the witnesses preserited at the hiearing, closely, pass upon their credibility and weigh their

testimony accordingly. Set forth below are the relevant findings: of facts and conclusions of law

as required pursuant'to S.C. Codé Ann. §17-27-80 (1985).
In a post-conviction relief:action, an applicant has the burden of proving the allegations

in the'application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

When an applicant alleges ineffective assistance 6f counsel as a ground for-relief; the applicant

must prove that "counsel's conduct so undermiined. the proper fu_’nc't'i‘oning of the adversarial

process that ‘the trial cannot be relied upon -as having. produced -a just result:" Strickland v.

Washington, 466 U.S. 668 (1984); Butler, 286 S:C. 441, 334 S.E.2d 813.
The. proper measure of ‘performance is whether an attorney provided re'p’résenta'tibn

withini thé. range of competencé required in criminal cases. Courts presume that counsel

*Applicant pled guilty pursuant to North.Carolina v. Alford, 400 U.S. 25 (1970), for all.counts but-one courit.of
kidnapping. ‘
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rendered ddequate’ assistance and made all significant decisions: in the. exercise. of reasonable

professional judgment. Butler, 286 S.C. 441,334 S.E.2d 813. The applicant must ovércome. this
presumption to receive relief. Cherry v. State, 300.S.C. 115, 386 S.E:2d 624 (1989).

Courts ‘use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove that counsel's: performance was deficient. Under this
prong, attorney performance is measured, by .its: “reasonableness under professional -norms."

- Cherry; 300 S.C. at 117, 385 S:E:2d at 625 (citing Strickland). SécOnc'l’,.‘QOunse{"s,:d'e-ﬁciér‘;t
performance must have prejudiced the applicant such that "there:is-a reasonable probability-that,
but for. counsél's unprofessional errors, the result-of the-proceeding would have been different:”
Cherry, 300 S..C:.: at 117-18, 386 S.E.2d at 625. With respect to guilty pléa counsel, thé applicant
must show that thiere is a reasonable probability that, but for counsel's alleged errors;.he would:

not have pled guilty and would have insisted on going to trial. Hill v. Lockhart; 474 'U.S. 52

(1985).

“A defendant who enters.a plea on the advice of counsel may. only: attack the:volintary
and intelligent character of a plea by -showing that counsel's representation fell below an
objective standard of reasonableness. and that there is a reasonable ‘probability -that, but. for
counsel's errors, the defendant would not have pled guilty, but would have insisted:on going to

trial.” Holden v. State, 393 S.C. 565, 572, 713 S.E.2d 611, 615 (2011), citing Rolen v. State, 384

S.C. 409;413, 683 S.E.2d 471, 474 (2009)
After careful review based on ‘the standard discussed abowe, this Court finds that

Applicant Has failed to carry his burden in this action. Specifically, this Court finds that

Counsel’s testimony is very credible while Applicant’s testimony is not credible. In:support of

his allegations, Applicant testified that Counsel was ineffective because she “should have put
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more effort.into his-case.” He-elaborated that Counsel should have contacted his mother; who

could have provided an alibi for him, and that Counsel should have investigated whether video'

surveillance from the armed robberies existed. Applicant did niot present any. ‘witnesses or.

evidence at the evidentiary hearing and was not able to.articulate what benefit; if any, could have

"B:e'e'n' realized from additional investigation. He acknowledged that Counsel:met with. him twice

before his guilty plea, reviewed all discovery materials with him, discussed: possible defenses

with him, and answered his questions: He testified that she reviewed the: maximum:.and

‘minimum sentences with him and presented him with the State’s plea-offer for an aggregate

sentence of® twenty-five years to be. served. concurrently to his. current SCDC senténce of the

‘'same length. He testified that:it Was his decision to plead guilty-and he pled guilty because he

‘wanted to take advantage of the State’s favorable plea offer that would not require him to serve:

any additional time'beyond his cufrent SCDC sentence.

Counsel. testified. that:she meet with Applicant twice before his guilty plea, with each.

meeting lasting several hours. She téstified that she-reviewed Applicant’s discovery. with him

thorpughly- during: these meetings; includirig two. statements Applicant gave. law: enforcement

implicating himself in the crimes. She elaborated that the Dorchéster County and Charleston

County charges all stemmed from a string .of Armed Robbery in the North Charleston arca,

spanning’both- counties, in*which Applicant:and his co-deféndants-all participated. Shetestified

that at the time shé was appointed;-Applicant ‘Wwas. incatcérated within. SCDC.serving a twenty-

five year sentence from a guilty plea Applicant had already entered: to' the ‘Charleston County
charges: She festified that the: State made Applicant:a plea offer for an aggregate sentence of

twetity-five ‘years to be servéd concurrently to his-current SCDC séritence: She testified that the.
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Applicant-of his rights; including his right to trial. She testified that following their discussions;-

Ap_piiéant elected to.'l‘ake-za_dvantqge of the states. extremely favorable plea offer rather than risk:a:

potential lifé sentence fif:bonviCtéti-at trial, which was extrernely likely.

This Court finds that Applicant has failed carry his burden of establishiiig that* Counsel
Was,iihéfféCt{veffor failure to investigate. Applicant failed to presgni any evidence or t_gstimgny
to this.Court as to what possible benefit could have been derived from additional irivestigation:
"Failure to conduct én independent investigation -does not constitute ineffective assistance of
counsel when the allegation is supported only by miere speculationi as to the result.” Moorehead
v. Staté, 329.8.C. 329, 496 S.E.2d 415 (1998). The record from Applicant’s guilty plea and the
testimony presented at the evidentiary hearing all. reveal that Counsel’s performance ‘was
reasonable and prudent based ‘on the circumstances of Applicant’s case: Therefore, this
allegation must be denied and dismissed with prejudice

CONCLUSION

Based on -all the foregoing, this Court finds and concludes that: the Applicant.has not

established any constitutional violations or deprivations that would require this court to grant his.
application. Therefore, this applicafion for post-conviction relief must be'denied and dismissed
with prejudice:

This Court notes that-that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice-of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR: Pursuant to Austin v. State; 305 S.C. 453 (1991), an
Applicant has a right to-an appellate counsel’s assistance ih seeking review of thie denial of post-
conviction:relief. Rule 71.1 (g)'? SCRCP, provides that.if the applicant wishes to seek: appellate

review, post-conviction relief counsel must serve and file-a Notice of Appéal on the Applicant’s
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behalf. Applicant is. directed to. South Carolina Appellaté Court- Rule 243 for appropriate
procedures for appeal..
IT1S THEREFORE ORDERED:

I.  That this application for post-conviction relief must be denied and
disinissed with prejudice; and

2. The Applicant must be:remanded to and remain in'the custody of
the State :

AND IT IS SO ORDERED this €A,

Y GOODSTEIN %

o . ' Presidinig-Judge 7
/- o fin First Judicial Circuit
YRR~ South Carolina
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STATE OF SOUTH CAROLINA) INDICTMENT
)
COUNTY OF DORCHESTER ) 20086S18-1002

At a Court of Genaral Sesslons, convened on Ssptember 08, 2008 thé Grand
Jurors of Dorchester County present upon their oath:

KIDNAPPING

The defandant, Joshua Andrew Monroe, did In Dorchester County on ar abI:t May 14,

2008, willfully and unlawfully selze, confine, invelgls, decoy, kidnap, abdugt, or cany

| away one Timothy Rabang, without authority of law. This offensse being a Ylolation of

Section 18-3-910 of the South Carolina Code of Laws, as amended,

Agalnet the peace and dignity of the State, and contrary to the statuTa in such

case made and provided. .
/Z«m [

Russeli Hilton, Solicitor
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STATE OF SOUTH CAROLINA)
: )
‘COUNTY OF DORCHESTER )

INDICTMENT
2008GS18-1099

At a Court of General Sessions, convenied on September 08, 2008 th*) Grand

Jurors of Dorchester Caunty present upon their cath:

KIDNAPPING

The defendant, Joshua Andrew Monrae, did in Dorchester County on or abi)ut May 10,

2008, willfully and unlawfully sefze, confine, inveigle, decay, kidnap, abduct, or carry

away one Ferdinand Lopez, without authority of law. This offense bsing a

Section 16-3-910 of the South Caralina Code of Laws, as amanded.

violation of

Against the peace and dignity of the State, and contrary o the stafule In such

case made and provided.

Lzmwr%

. Russell Hilton, Solicitor
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STATE OF SOUTH CAROLINA ) INDICTMENT
) -
COUNTY OF DORCHESTER ) 2008GS18-1100

Al a Court of General Sessions, convened on Septambar 08, 2008 tha Grand

Jurors of Dorchaster Cotinty present upon their oath:

ARMED ROBBERY

The defandant, Joshua Andrew Monroe, did in Dorchester County on or abo

May 10,

2008, felonlously take from the parson or presance of ths viclim, Ferdinand Lopez, by

means of force or intimidation and while armed with a deadly weapon being

using a representation of a deadly weapon or any abject which a person pres
the commission of the robbery reasonably belleved to be a deadly weapon,
monies of the said victim, being described as personal goods and US Cu
offanse belng a vioiation of Se;:ﬂon 168-11-330 of the South Carolina Cods of
amended.

handgun

" and a stun gun or while alleging, either by action or words, that he was armed while

during

goods or
. This

Laws, as

Against the peace and dignity of the State, and contrary to the slatutﬂ In auch

case made and provided. Z

Russell Hiton, Soficitor
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STATE OF SOUTH CAROLINA) INDICTMENT
) L)
COUNTY OF DORCHESTER ) 200865 18-1102

At a Court of Genera! Sesalons, convened on September 08, 2008 th
Jurars of Dorchestar County present upon their oath:

ASS

The defendant, Joshug Andraw Mcnros, did in Dorchester County on or a

@ Grand

2008, commit an assauft and battery upon the victim, Gralsom Ahlstrom constituting an

unfawful act of violent injury to the person of the said victim, accom
¢lrcumstances of aggravation described as striking the victim in the head
This offense in vio!ation of the Common Law of this State.

banied by

with a gun,

Against the peace and dlgnlty of the State, and contrary {0 the statute lin such

¢tase made and provided. _/ M I%

Russell Hiton, Solicitar
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STATE OF SOUTH CAROLINA) INDICTMENT
)
COUNTY OF DORCHESTER ) 2008GS18-1104

At a Court of General Sessions, convened on Septembar 08, 2008 the Grand

Jurors of Dorchaster County present upon their oath;

KIDNAPPING

The defendant, Joshua Andrew Monvros, did in Dorchester County on or atiout June 2

2008, willfully and unlawfully seizs, confine, inveigle, decoy, kidnap, abdiuxt, or carry

away one Graisom Ahlstrom, without authority of law. This offense being a
Section 18-3-910 of the South Carolina Code of Laws, as amended.

violation of

Against the peace and dignity of the State, and contrary to the statuth in auch

case made and provided. Z #,

Russell Hilton, Sclicitor




