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-STATEMENT OF ISSUES ON APPEAL

1. Did the trial court err in granting the state’s motion that Appellant Grooms not 56 allowed
to question thé expert, Dr. Gehle, about the -treatment pr(;gram ’at the | Se>.<ua_lly Violent
Predator Program although the statute required that treatment be providéd? :

2. Did the trial court érr in allowing the state to call‘Assista'nt S'oiicitor Margaret Bodman,
who prosecufed th‘e» 1a§t }convi-ction of App’ell’z_mt Gfoofns in 2011 which was not a sexually
violent off‘e‘nse‘ and was not considered by the expert in rendering hl¢rv opinion, to testffy.aé to
the reason she alléwed Grooms to plead to a_ssauit and battery which Qas' a icsser included l

offense of his Original charge of criminal sexual conduct?



STATEMENT OF THE CASE

-

In 1981, Bernard Grooms was indicted for the charge of criminal sexual éonduct
ﬁfst degree (CSC) in Richland County.- He appearéd before the Honorable Wi‘llia'm Howell
on August 13, 198 1'and entered a guilty plea to thevlesser included 0ffens¢ of éommitting ar
lewd act on a minor. He was sentenced to three years. R. 84, 11. 24 - R. 86, 11.‘ 25;' State’s’
Exhibit No. 1. In 1990, GroOms appeared before the Hohorabie Carol Connor and entefed a
guilty plea tq_CSC first degree and reéeiveci é sentence of fwenty-dne yeéfs.\R.'87, 1. 1- R. -
88, 1. 21; R. 282, State’s Exhibit No. 2. |

| Prior to his release in March 2000, Grooms was reviewed by the Multi_disciplinary'

Team and the Prosecutor’s Review Committee .and both found probablé cause that he was a
sexually violent predator pursuant to S.C. Code Se(;tion 44-48-10 et seq. A probable cause -
hearing was held but the circuit court judge found there was ﬁot sufﬁcient probable cause
that Grooms was a sexually violent 'predato'r ﬁnder the law, and he was released. R. 17.4,7 I. F '
14 —R. 175, 11. 11; R. 297, State’s Petition 5(f).

In 2010, Grooms was charged with CSC second dégree but the éhérge wés
' dismissed because the woman did ﬁot codperate with .thé .pélice. In 2011, he was chargéd
with CSC first ciégreé, kidnapping aﬁd strong armed fobbery. He Waé allowed to 'plead. to the
lesser included offense of assault and battery, and received a sentence of four years. R, 88; L
I1.22 -R. 89, 1L 22;‘R. 287, State’s Exhibit No. 3.

In 2012, he Was reviewed again by the Multidisciplinary Te;am and thevPro‘sécut(-)r’sA
Review Committée and pfobable cause was found that he met the definition of a sexually

violent predator. Probable cause was found throughout the evaluation pfocéss. Dr. Marie



Gehle, chief psycﬁologist i‘n the forensic evaluétion service at the Department of Mental
health, Was appointed by the court to conduct a mental evaluation of Grooms. R. 70, 11. 16 —
R.71,1. 17; R. 75, 11. 12 - 20. Dr. Gehle found that Grooms did have a mental aBnonnality‘ |
pursuant to the SVP Act at S.C. Code Sect. 44-48-10 et seq.

On July 29, 2013, Grooms proceeded to trial before th¢ Hbﬁorable Diane S. -
Goocisiein and a jury: Grooms was répresented by David E. Belding, and the state Was |
represented by Nicole T. Wetherton. The jury found that Grooms was a sexually violent
predator. Judge Goodstein issued an order committing Gr‘oor‘ns‘to the Sexually Violent
Predatof Program in the Department of Mental Heélth. R. 278, Order of Commitment.

Grooms’ attorney filed a notice of appeal. This appeal follows.



STATEMENT OF THE FACTS

’ ! . D
Bernard Grooms was charged in 1981 of CSC first degree when he and a co-

defendant followed an underage éiﬂ down thelstreet, grabbed her‘ and pulled her into

the woods where both of them raped her, and forced her to perform oral sex on

them. Grooms pled guilty to the lesser offense of comrﬁitting a lewd act on a minor.
R. 84,1123 —R. 86, 1L 25; R. 295, State’s petition 5(b).

i In 1990, Grooms followed a seventeen year old éirl around three o’clock in

the morning who was walking to her gra;ndmother’.s house. Grboms gfabbed her,

forced her into his car holding a knife to her throat, and stopped in a wooded area.

He pulled a gun then and forced her to have intercourse with him. He then drove her -

“to her grandmother’s house. Grooms called her later and arranged to meet herat .
) . -a0ue -

Pinehurst Park. When they did, the police arrested him and charged him with CSC '

first degree. He pled guilty and received a twenty yeér sentence. R. 87, 1. 1-R 88, .
1. 21; R..294, State’s Petition 5(a).

Dr. Marie Gehle, chief psychologist with the forensic evaluation unit at the

'_Departfnent of Mental Health, was court appointed to evaluate Grooms. R. 70,1116 -

A—, R. 71, 11. 25; R. 75, 11. 12 — 15. She diagnosed Grooms as having the mental |
abnormality of paraphilia not otherwise specified which méant vhe héd a patte-mof

' deyiant sexual arousal. He was aroused by having sex with'wdmen who did not
consent to it. R. 99, 11. 1 - 25. Shf: alﬁo diagnoséa'mm as having a personality
~disorder which was responding to othefs in é maladaptive way that caused distréss or

impairment to others. R. 99,11. 1 —R. 101, L. 15.

~



In Dr. Gehle’s opinion, Grooms had a high risk of reoffending. Based on thé
risk assessment tool called fthe Static 99R, 30% of the people with the same score as
Grooms reoffended in five years, and 39.7% reoffended in ten years. Grooms was. '
one of the extremely dangerous offenders in Dr. Gehle’s opinion. R 80,'11. 6—R. .
82, 11. 25. |

Dr. Gehle relied on the two convictions froh 1981 and 1990 in making her
diagnosié. R. 174,11 5-8. She discusséd the charge that occurred'in 2011 for CSC |
first degr.ee' b.utAhie pled g'uiltyf .to assault and battery Which was. not a's’exu'aily yioleﬁt .
offense. In that incident, grooms grabbed a woman walkiﬁg down the stréet and

| dragged her to an aba;ldonéd house. He beat her some, raped her, and held her. thefe '
~ until the next mérning. When he left, the woman went to the hospital. Whilé she'was
at the hospital, she saw grooms at the hospital also. She told the poliée who aﬁested
him. R. 91,.11. 11 -R.92,11. 3. Dr. Gehle talked to the victim in that case who
- described basically a CSC offense. R. 170,11. 18 va. 171, 1I. 1. |
" On cross examination, Gro‘oms’ att'orney‘ asked tﬁé doctor'wh_y wouldn’tthe - -
state prosecute-Grooms for thét horrible offeﬁse'. He asked her a secohd .tim'e, van‘d
she respondéd that it would be pﬁre speculation on her part aé to Why‘ fhe sfate did
. not prosecute hirﬁ for those crimes. Thé doctbr did say that after télking‘to the
Vicfim, the doctor believed that the victim would not be a good witness érid sﬁe was
not very cooperative. R: 171, 11. 2 - 25. | |
Grooxﬁs testified oﬁ his behalf that he was ﬁfth—seven years (;ld and had Béén
a painter and roofer. R. 212, 11. 18 —R 213, 1. 25. He admitted the cdﬁvictions but

explained that in 1981, he was not guilty of rape and found out later the girl wés a -



minor. In 1990, he guessed he was guilt because he did not stop when tlhe girl said
'no. In 2011, he entered an Alfofd plea because he did not commit a crime. That
incident was a case of sex for drugs because the woman was a prostitute. When he -
ran out of drugs, he left her there. He went to the hospital because he was having
trouble breathing due to his emphysema. When the state serVéd him with papers
trying to séntence him to life without parole (LWOP) based on his pﬁor coﬁi/icfions,
he took the plea. He did not want ajur-y trial. R.215,11. 1 —R. 224, 1I. 21
Ina pfetrial motioh, the state asked the court to prohibit Groorﬁé’ attorney
fréfn asking any questions about ’the treatment that Grooms would recéive in the
SVP'-Program. “The state argued that it was not relevant. R. 4,11. 10—R. 7, 11. 1.
Grooms’ attomeyv a;gued that thé SVP statute has the word treatment in it at
44-48-30. Therefore, treatment was .ar.l issue. The judge V\jould’be‘ Chﬁrging it, and
“everyone would be Wondering about it. Counsel objected to thé motion. R.7,11.4— .
‘R.8, 1118, | S - -
The judge said counsel cbuld ask if there was treatment,“ but could not go - |
into it any further because it was irr-ele\;ant to thve- issues the jury must ‘deteArmin(e. R.. .
8,11:19-R. 9, 1I. 13. |
In another pretrial motion, Grooms’ aftorney argued to the jvuc'ige .that.‘it was
inappropriate for the state to have the assistant soli;:itor, Margaret Bodman, Wﬁo :
| prosecuted the 2011 assault and battery, testify as a witness for the state as to the
reason the state aliowed Gréoms to ple/ad guilty to the A&i3. The s"fate érgued that i |
Bodman would be a reply witness to Grooms testifying because there W;is a prior

trial that ended in a mistrial because there was an indication that the case wasnot a



gébd one and that was why it pled down to A&B from a CSC. The judge ruled fhat'
in the. event that the door was opened; the judge would take Ms. Bodman’s | |
testimony outside the presence of the jury to maké sure her testimony did not g0
outside the scope of the door that was opened. Grooms’ attorney agreed to that
resolution. R. 17, 11. 12 = R. 20, 11. 12.
After Dr. Gehie’s cross examination when Groo'ms’_ atforney ésked the

" doctor why the state did not prosecute Groéms fora CSC in 201 lj, the state told the
court that the‘ door had been opened and she was going to call Ms. Bodmaﬁ to |
testify. Grooms’ attorney argued that all he did was a$k> Dr. Gehle if got any
information about what happened in that crime. The judge tolci him that he opened 4

. the door when he asked her why the state did not prosecute this very serious ,crim‘e.
Grooms’ attofn(ey said: “All right.” R. 189, 1L 20 —R.193,11. 1. |

‘ Margaret Bodman testified that she was the assistant solicitor responéible for

f)fosecuting' sexﬁal assault cases, and she did prosecute Grdoms’l 2011 A&B case. R/
‘ 1 194, 11.-j'1 —R. 195,11 11 1. Grooms’ DNA was found on the viétifn.. He was initially
char'ged with CSC and she sé&ed him with notice that he was ‘eligible.forLWO.P.
She agreed to the plea to the lesser 6ffénse because she was concerned about the‘
victim having to testify about the horrors of the rape. She also considered the fact A
that there would be a commitment hearing for the sexually violent predatqr program
and she wanted to provide the tools to thé attorney general"s‘ofﬁce to do something
else 'with' this case. She did believe she had sufficient proof to get a conviction. R

y

197,12 —=R. 202, 11. 11.



- ARGUMENT
1.

‘The trial court erred in granting the state’s‘ motion that Appellant Grooms not be

allowed to question the expert, Dr. Gehle, about the treatment program at the Sexually '

Violent Predator Program although the statute required that treatment be provided.

South Carolina Code Section 44-48-20 provides:

The General Assembly finds that a mentally abnormal and extremely
dangerous group of sexually violent predators exists who require-
involuntary civil commitment in a secure facility for long-term control,
care and treatment. The General Assembly further finds that the
likelihood these sexually violent predators will engage in repeated acts
of sexual violence if not treated for their mental condltrons is -
significant... :

The South Carolina Constitution provides:
The right of trial by jury shall be preserved inviolate. Any
person charged with an offense shall enjoy the right to a
speedy and public trial by an impartial jury; to ‘be fully
informed of the nature and cause of the accusations; to be
confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and
to be fully heard in his defense by hrmselt or by his counsel .
or both
S.C. Const. Att. 1, Sec. 14.
The word treatment is used in the very first part of the Sexuafly Violent Predator
Act at Section 44- 48 20. The statute makes it clear that people admitted to the program
must receive treatment for thelr mental cond1t1ons The jury had a rlght to know what the

treatment was as part of their finding that he was a sexually violent predator if they were

to meet the statute. -

10



Grooms was prevented from presenting a complete defense when he was not -
allowed to show the jury the treatment he would receive.. The argument exists that the
state did not want the jury to know how limited the treatment might be for a person with a

serious and dangerous mental illness.

11



ARGUMENT
2.

The trial court erred in allowing the state to call Assistant Solicitor Margaret

Bodman, who prosecuted the last conviction of Appellant Grooms in 2011 which was not a

sexually violent offense and was not considered by the expert in rendering her opinion, to

testify as to th_e reason she allowed Grooms to plead to assault and battery which was a

lesser included offense of his original charge of criminal sexual conduct.

South Carolina Code Section 44-48-30(1) prov‘ides that a sexually violent predator.
means a pérsoh who (a) who has been convicted of a sexually violent offense; and (b)
suffers from a mental abnormality or personalify diso'rder that make's'the person likely to
engage in acts of sexual violence if not confined in a secure facilify for long-téﬁn control,
care and treatment. Section 44-48-30(2) provides a list of sexually \./'iolent. offénséé. Aésault
and battefy is not listed as a sexually violent offense.

Rule 401, SCRE, provides 'th';it relevant‘evideﬁce means evidence hAaVingAany téndeﬁéy'
to make the existence bf any fact that is of consequence to the de'teArmir_laﬁon’of the action
more probéble or less probable than it would be without the evidence.

Rule 403, SCRE, provideé that althbugh relevaht, evideﬁce may be éxclﬁded if its
' probative value is Substantially oﬁtweighed by the danger of unfair prejudice.

Tﬁe testimony of Ms. Bodman, the assistant solicitor who présecuted Grboms for the
A&B in 201 1., was not relevant fo Itﬁe determination of Whether grodmé met ‘ghe definition of
a sexually violent predator puréuaﬁt to the SVP Act. The expert, Dr. Gehle, had alféady-

named the two convictions that she relied on for determining that he had been convicted ofa

12



sexually Violenf offense which were the lewd ac"[ from 1981 and the CSC from 1990. R.
174, 11. 5-8; R. 84, 11. 23- R. 86, 1i. 25; R. 87, 1. 1 —R. 88, 1. 21. | |

It was prej‘udicial to Grooms when Ms. Bodman testified that she did not prosecute "che‘
original charge of CSC because she thought he would be considered ‘for the sexually violent
prédator program. R 197,11. 2 —R. 207,.11. 11. This was basi.cally‘her giving her obinion
that }\16 was a Sexually violent predator. This was prej udiciél to Grooms and should ‘not have

been allowed.

13



CONCLUSION

Based on the above, the order of the trial court commitment Grooms to the Sexually-

Violent Predator Program should be vacated, and Grooms released.

Respectfully submitted,

. LaNelle Cantey DuRant- .
Appellate Defender
ATTORNEY FOR APPELLANT

This 13th day of June, 2014.
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