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PETITIONER’S QUESTION PRESENTED

Did the Court of Appeals ert in affirming the trial judge’s finding that rap sheets for the
jury venire, run by the State, constituted attorney work product to which defense counsel
was not entitled?

(BOP, p. 3).
RESPONDENT’S COUNTER STATEMENT OF QUESTION PRESENTED

Whether the Court of Appeals erred in finding no abuse of discretion in the trial judge’s
ruling that the State’s jury book, which included rap sheets run by the prosecution in
anticipation of jury selection, was not subject to disclosure.



RESPONDENT’S STATEMENT OF THE CASE

An Orangeburg County Grand Jury indicted Petitioner, Danny Ryant, in May 2010,
for murder, armed robbery, burglary first degree, kidnapping, and possession of a weapon
during the commission of a violent crime. (R. pp. 1294-1299). Douglas R. Mellard, Esq.,
represented Pétitioner on the charges.

Petitioner, along with four co-defendants,. Christian Coleman, Ralph Coleman,
Walter Lee Harris, and Mario Shivers, stood trial on the charges of murder, burglary first
degree, and armed robbery on December 13-17, 2010, before a jury.l (See R. p. 247, lines
12-19). The Honorable Edgar W. Dickson presided. The jury convicted Petitioner as
charged. (R. p. 1254, line 23 - p. 1255, line 5). Judge Dickson sentenced Petitioner to
thirty (30) years imprisonment for armed robbery and concurrent terms of forty (40) years
imprisonment on both the murder conviction and the burglary conviction. (R. p. 1285,
lines 5-14). Petitioner appealed.

Appellate Defender Kathrine H. Hudgins of the South Carolina Office of Indigent
Defense, Division of Appellate Defense, represented Petitioner on appeal. Appellate
counsel filed a final brief of appellant in the South Carolina Court of Appeals on May 3,
2012, and raised the following issuevs:

1. Did the trial judge err in refusing to grant the motion to sever and

allow a separate trial for appellant on the murder, armed robbery and
burglary first degree charges when the trial of all five co-defendants
charged with the same offenses violated appellant’s due process
rights by limiting the ability to cross examine, losing the right to

present closing argument last because one of the co-defendants
‘introduced evidence and by detrimentally effecting trial strategy?

! The sixth participant in the crime, Patrick T****  testified at the trial. (R. p. 461, line
21 - p. 462, line 5). The minor’s name has been redacted on appeal.
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2. Did the trial judge err in finding the rap sheets for the jury venire,
run by the State, constituted attorney work product to which defense
counsel was not entitled?

(FBOA, p. 3).

' The State filed is final brief on April 26, 2012. The South Carolina Court of
Appeals affirmed the convictions, without oral argument, by unpublished opinion filed
December 5, 2012. (App. pp. 1-3). Petitioner filed a petition for rehearing in the Court of
Appeals on December 20, 2012, challenging only the ruling as to Issue 2. (App. pp. 4-8).
The Court denied the petition on January 25, 2013. (App. p. 10).

On March 27, 2013, Petitioner filed a Petition for Writ of Certiorari in this Court
seeking review of the following question:
Did the Court of Appeals err in affirming the trial judge’s finding that rap
sheets for the jury venire, run by the State, constituted attorney work
product to which defense counsel was not entitled.
(Cert. Petition, p. 3).
On April 26, 21013, the State filed a return to the petition. On April 16, 2014, this

Court granted the petition and ordered additional briefing. Petitioner filed his brief on May

16, 2014. This Brief of Respondent follows.



RESPONDENT’S STATEMENT OF FACTS

The jury found Petitioner, and his co-defendants at trial, guilty of the murder,
burglary and armed robbery oﬁ March 12, 2010. The facts at trial showed Petitioner and
his co-defendants, armed with multiple weapons, resolved to use a ruse of purchasing
marijuana from the victim to gain entry into his apartment, then rob him “for his weed,
marijuana and money.” (R. p. 487, lines 14-21). The robbery ended in murder.

Pétrick T**** the sixth indicted co-defendant who was not tried with the others,
testified at the joint trial. He testified Petitioner called him on March 12, 2010, and told
him that Mario Shivers “had guns™ that he should see. (R. p. 468, lines 7-11; p. 466, line 23
- p. 468, line 25). Patrick testified that Shivers had two SKS rifles (one with a knife), and
one 9mm pistol. (R. p. 470, line 6 - p. 472, line 11). He also testified that Shivers
suggested both the robbery and the intended victim, but that he, Shivers, and Ralph
Coleman together planned the robbery. (R. p. 473, line 1 - p. 474, line 7). “Chris” Coleman
and a friend came to the houée in a Ford Explorer to provide transportation. (R. p. 474,
lines 8-21). While in the car, the group continued to discuss the robbery, With Shivers
‘leading the discussions and planning. (R. p. 476, line 21 - p. 477, line 7). Shivers suggested
the group needed another person for the robbery. Patrick suggested Walter “Pete” Harris
should join the enterprise, which he did, bringing his own “black pistol.” (R. p. 477, line 19
- p. 479, line 25). The plan was to use the ruse of purchasing ma_rijuana to gain entry and
rob the victim. (R. p. 480, lines 5-8). Harris offered to go‘ first “to peak at the scene,”
however, he returned and attempted to disengage in the robbery “because he had know[n]
someone that was in there.” (R. p. 480, lines 8-21). Thereafter, Shivers sﬁgges_ted Petitioner

join the group.



Patrick testified he called Petitioner and picked him up at a nearby club, the Corner
Pocket. (R. p. 481, line 19- p. 482,‘ line 12). Harris stayed with the group, even after he
expressed concern, and together they explained the robbery plan to Petitioner. (R. p. 482,
line 16- p. 483, line 5). The group agreed to rob victim “for his weed, marijuana and
money.” (R. p. 487, lines 14-21).

Patrick testified that Ralph Coleman, armed with a pistol from Harris, went in with
Patrick. Ralph Coleman then “pulled his gun out on the female. And when [Patrick]
opened the door that’s when everybody came in with the guns.” (R. p. 483, iine 22 - p. 484,
line 2). “Everybody” constituted Christopher Coleman, Shivers, Petitioner, and Walter
Harris. According to Patrick, Petitioner was armed with one of the SKS rifles, Shivers was
armed with the other SKS rifle, and Christopher Coleman used Shiver’s 9mm pistol. (R. p.
484, lines 3-19). Harris, who was not armed at the time he entered the apartment according
to Patrick, taped the victim’s mouth. (R. p. 484, lines 20-22; p. 485, lines 3-6). Patrick
testified that they were searching the home for “money and stuff,” and when he heard a
gunshot, he left. (R. p. 486, lines 3-10). Ultimately, Patrick heard “nineteen, twenty” shots
from the apartment. (R. p. 486, lines 14-15). The group fled to the Explorer, and agreed to
say nothing. (R. p. 487, lines 2-9). |

Moneak Busby knew Petitioner, a’k/a “Pokey,” through his mother, Makiva
Monroe, and his aunt, Shaun Monroe. In fact, she testified she was with Makiva and Shaun
and another individual, Yvonne Sharperson, at the Corner Pocket on the night of March 12,
2010. (R. p. 749, line 1- p. 750, line 13). She saw Petitioner talking to two people at the
door. She identified Shivers as one of the two people. (R. p. 751, line 6 - p. 752, line 23).
After Petitioner spoke to those individuals, there was a time where Busby could not find
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him in the club. He later showed up, by himself, approximately forty or forty-five minutes
later. (R.p.753, line 7 - p. 754, line 23; p. 769, line 8§ - p. 770, line 21).

Ms. Sharperson also testified that she recalled seeing Petitioner at the club, but the
group could not find him at approximately 9:30 p.m. She, however, left shortly thereafter
and did not know whether he left and returned. (R. p. 777, line 6 - p. 778, line 24).

Ashley Parsley testified that she was living with the victim in his apartment on the
night of March 12, 2010. She was also helping victim sell marijuana from the apartment.
(R.p. 379, line 15 - p. 380, line 22; p. 386, line 14 - p. 387, line 2). She and victim’s friend
Shannon Mitchell were in the apartment when Walter Harris first entered. Victim was
asleep in a back bedroom. (R. p. 382, line 1 - p. 383, line 17). Mitchell testified that he
knew Harris from high school. (R. p. 715, lines 3-4). Both Parsley and >Mitchell testified
that Harris asked for a certain type of marijuana (“droe™); and, that victim came from the
back bedroom, checked Harris’ identification, then apparently told him that he did not have
any “droe” to .sell as Harris left shortly thereafter without a purchase. (R. p. 385, line 10 - p.
388, line 21; p. 716, line 4 - p. 717, line 13). Mitchell testified that he left “maybe ten
minutes” after Harris did. (R. p. 718, lines 17-19).

Parsley testified that shortly after Harris and Mitchell left, she answered the door
for another person asking to purchase marijuana. (R. p. 393, lines 3-23). Victim was in the
kitchen area of the apartment “making bags,” i.e. packaging marijuana. (R. p. 391, line 6 -
p. 392, line 2). As she was reaching for the drugs in the living area, the person “pulled a gun
out on” her, told her “it was a stickup,” and instructed her to get face down on the floor.
She complied. (R. p. 394, line 13 - p. 395, line 20). He also took ihe pistol she had (which
actually belonged to victim) from her. (R. p. 395, lines 2-14). After this first man pulled a
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gun on her, she also “noticed a chubby guy.” She sensed other people coming into the
apartment but did not see anyone else directly as her face was toward the floor. (R. p. 396,
lines 3-22). The victim came out of the kitchen area and started talking to the group. (R. p.
396, lines 1-2). Parsley could hear “a lot of talking, a lot of yelling, a lot of ripping up stuff,
asking where the money is, and I heard like tape being torn, and then after that, that’s when
[ heard gun shots.” (R. p. 396, line.23 - p. 397, line 3). She testified that after the shots,
“[t]hey ran out” the front door. She called 911. Victim was on the floor. He had been shot
multiple times, and his mouth had been taped. (R. p. 397, line 10 - p. 399, line 4). Three
days later, on March 15, 2010, Parsley identified Harris as the individual who came in for
“droe” from a photographic lineup. (R. p. 401, line 6 - p. 404, line 13). On March 19,
2010, Parsley identified Shivers as the individual who pulled a gun on her, and Ralph
Coleman as the second individual she briefly saw thereafter. (R. p. 404, line 14 - p. 408,
line 22; p. 894, line 10 - p. 896, line 4). |

Pathologist Dr. Janice Ross testified that victim was shot twenty-four times in his
torso, arms and legs. (R. p. 791, lines 15-16). The cause of death §vas the “laceration of
mﬁltiple organs due to multiple gun shot wounds of the chest and the abdomen.” (R. p.
798, lines 8-10). She noted that the “entrance wounds had some variability in their size”
which “suggests different calibers” of weapons. (R. p. 797, line 22 - p. 798, line 1). Dr.
Ross was able to retrieve several bullets and bullet fragments from the body at autopsy,
introduced as State’s 81-91. (R. p. 794, line 19 - p. 795, line 6).

Investigating officer Lt. Gerald Carter testified that he retrieved shell casings from
three different caliber weapons from the crime scene — two pistols (.40 caliber and 9 mm),
and an assault rifle. (R. p. 667, lines 15-19). In assessing the scene, Lt. Carter was able to
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determine that “most of the shots fired which hit the victim were fired after he was already
on the floor.” (R. p. 683, lines 5-17). Lt. Carter also collected several bullet fragments that
were submitted for analysis. (R. p. 677, line 10 - p. 682, line 21).

Andre Washington testified that he purchased a .40 caliber pistol from Harris
several days after the shooting. When he determined the pistol was involved in a murder,
he sold it to another individual, who was actually working with investigators and turned the
weapon over to them. (R. p. 735, line 20 -p. 738, line 10; p. 880, lines 8-23). The gun was
matched to eight of the .40 caliber shell casings at the scene, and was introduced at trial as
State’s Exhibit 73. (R. p. 690, line 17 - p. 692, line 6; p. 813, line 1 - p. 815, line 4 ).

Agent James Green of SLED testified as a firearms identification expert. (R. p.
805, line 23 - p. 806, line 8). In addition to having matched the .40 caliber shell casings to
State’s Exhibit 73, he was also able to tell that eleven other casings were fired by the same
gun, but not State’s Exhibit 73. (R. p. 813, lines 1 - p. 815, line 4). Five other casings
recovered at the scene were consistent with “seven point six two by thirty-nine caliber”
weapons, “your SKS or AK Forty-seven variance.” (R. p. 815, lines 14-24). Further, the -
shells were fired by two different weapons. (R. p. 817, lines 6-22). Additionally, the
various bullets and fragments recovered from the autopsy and from the scene were
consistent with all three types of weapons, and several matched specifically to State’s 73.

(R. p. 818, line 23-p. 824, line 19; p. 826, lines 2-p. 827, line 9).



ARGUMENT

The Court of Appeals properly found no- abuse of discretion in the trial judge’s

ruling that the State’s jury book, which included rap sheets run by the prosecution

in anticipation of jury selection and not for any witness preparation, was part of the
solicitor’s attorney work product and not subject to disclosure.
Relevant Facts:

Petitioner joined in Ralph Coleman’s motion to review the State’s “jury book.” (R.
p. 215, lines 6-22; p. 220, lines 18-20). Counsel argued “the State has the ability to do an
NCIC on any person” but that defense counsel_ did not, though counsel conceded the
defense could request a SLED report at a cost of twenty-five dollars for each report. (R. p.
215, lines 10-13). Counsel argued:

... on the jurors in general we have the ability and the right to know as much

as they do. There’s no reason the State should be in a better position to pick

a jury than the defense.

(R. p. 216, lines 16-20).

The Solicitor asserted work product privilege in response to the defense’s request
to see the -entire jury book. (R. p. 216, line 23 - p. 217, line 3). The trial judge denied the
defense’s request for the entire jury book citing work product privilege. (R. p. 217, lines
19-22).

Counsel for Ralph Coleman Qas the spokesperson for all defendants during jury
selection. (R. p. 287, lines 1-22). Counsel raised a Batson 2 challenge based on

discrimination by race (African-American), and “possibly” gender (female). (R. p. 301,

lines 2-18). The selected jury was comprised of (2) white males; (2) white females; (2)

% Batson v. Kentucky, 476 U.S. 79 (1986)(finding race-based discrimination in jury
selection violated Equal Protection). See also J.E.B. v. Alabama ex. rel. T.B., 511 U.S. 127
(1994)(extending Batson to gender-based discrimination in jury selection).
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African-American males; and (6) African American females. (R. p. 301, lines 19-21; pp.
1291-1293). Counsel argued that the State’s strikes — (5) African-American females, (1)
African-American rﬁales, and (1) white male — showed a prima facie case for
discrimination. (R. p. 301, lines 11-15). Counsel argued she believed thé white male was
struck because he was a lawyer in the community, and did not challenge or credit that
strike. (R. p. 301, lines 4-9).
The State provided specific, race and gender neutral reasons for all of its strikes:

Juror 198, BF, struck for a 2010 shoplifting arrest;

Juror 97, BF, struck upon information brother in prison for

murder (solicitor informed by an employee of the solicitor’s

office during jury selection);

Juror 98, BF, struck upon information brother accused of
child molestation;

Juror 160, BF, struck due to 2009 prosecution by same
solicitor’s office, and could have been excused for cause;

Juror 114, BM, record, 1973 marijuana conviction, 1987
DUI conviction, but failed to admit conviction on juror
questionnaire;

Juror 7, WM, attorney;

Juror 131, BF, said she had a grandchild she cares for at
home;

Juror 92, BF, high blood pressure and medication “for her
nerves.”

(R. p. 302, line 8 - p. 304, line 6).

The trial judge found that all reasons were race neutral and turned to the defense.
(R. p. 304, lines 10-11).

Defense counsel argued:
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Yes, sir, I appreciate the reasons. I'm not sure that I can argue that any of
them are - - but I just thought that it should be placed on the record and
explained.

(R. p. 304, lines 12-15).

The trial judge denied the defense motion. (R. p. 304, lines 16-17).

Petitioner argued in the Court of Appeals that “[t]he trial judge erred in finding the
rap sheets for the jury venire, run by the State, constituted attorney work product to which
defense counsel was not entitled.” (FBOA, p. 12).

The Court of Appeals resolved the issue as follow:

2. As to whether the trial court erred in finding Ryant was not entitled
to the criminal records checks the State had compiled on prospective
jurors: State v. Childs, 299 S.C. 471, 474, 385 S.E.2d 839, 841
(1989) (holding a defendant is not “entitled to criminal records
checks or records of arrest” of potential jurors because “[n]o right to
discovery exists in a criminal case absent statute or court rule”);
Rule 5(a)(1), SCRCrimP (providing the State is required to disclose
specific information, such as: statements of defendant, a defendant’s
prior record, documents and tangible objects the prosecution or
defense may use as evidence at trial, and reports of examinations
and tests); Rule 5(a)(2),SCRCrimP (exempting from discovery
“internal prosecution and documents made by the attorney for the
prosecution or other prosecution agents in connection with the
investigation or prosecution of the case™); Childs, 299 S.C. at 474,
385 S.E.2d at 841 (holding a trial court does not abuse its discretion
in denying a discovery request if no statute or court rule requires
disclosure of the particular information.).

(App. pp. 2-3).
In his petition for rehearing before the Court of Appeals, Petitioner asserted:
... Based on traditional concepts of fairness, reasonableness and judicial

economy, the judge should have required the State to provide defense
counsel an opportunity to make copies of the rap sheets of the jury venire.

(App. p. 5).
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He also argued the issue here was distinguishable from the issue in Childs, relied on
by the Court of Appeals, “because of the subsequent challenge by the defense to the State’s
jury selection....” (App. p. 8). |

In the Petition for Writ of Certiorari before this Court, Petitioner argued again that
“[blased on traditional concepts of fairness, reasonableness and judicial economy, the
judge should have required the State to provide defense counsel an opportunity to make
copies of the rap sheets of the jury venire.” (Cert Petition, p. 7). In his brief, though,
Petitioner argues not for a copy of those “rap sheets” but only that “the judge should have
required the State to provide defense counsel an opportunity fo view the rap sheets of the
jury venire.” (BOP, p. 8) (emphasis added).

Discussion:

At trial, counsel requested the defense be able to view the State’s jury book — not
just criminal histories. (R. p. 215, lines 6-7). Further, this request was made before jury
selection, not merely in regard to the Baston challenge. Defense counsel admitted state
precedent did not support the discovery request. (R. p. 216, lines 1-4). Defense counsel
was correct. In State v. Childs, 299 S.C. 471, 385 S.E.2d 839 (1989), this Court held no
such discovery is due in criminal cases. Moreover, the trial judge found the State’s jury
book, as a whole, constituted work product and was protected from disclosure. (R. p. 217,
lines 19-23). Petitioner made no argument on the scope of the privilege for the trial judge
to consider. (See R. pp. 215-217). The Court of Appeals, considering only the “criminal
records check” disclosure argument, and relying specifically on Childs, affirmed. There is

no error.
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Respondeﬁt would first note that Petitioner’s arguments to this Court do not clearly
contest the general issue presented to the trial judge. Rather, his argument shifts from a
basic discovery issue to a sufficiency of the Batson hearing response. Moreover, even the
basic discovery issue argument is somewhat shifting — from the precise request (the whole
book), to only “rap sheets.” Further, Petitioner’s work product privilege argument —
essentially, that the NCIC reports cannot be the prosecution’s wo‘rk product because the
database for the report is not collected for prosecution, (Cert Petition, p. 7), (BOP, p. 7) —is
not even preserved for review as it was not raised to or addressed by the trial judge. Again,
defense counsel made no argument against the assertion of the privilege or the scope of that
privilege. (See R. pp. 215-217). It is well settled that “[a]n issue may not be raised for the'
first time on appeal, but must have been raised to the trial judge to be preserved for
appellate review.” State v. Nichols, 325 S.C. 111, 120-121, 481 S.E.2d 118, 123 (1997).
The lack of full argument below is particularly harmful to the instant issue as there is not
even a definitive explanation of what constitutes the “rap sheets,” (see R. p. 215, line 8), at
issue, much less a ruling addressing the restrictions that govern use of specific databases. 3

Even so, Petitioner’s general assertion of error in failing to disclose lacks merit.

3 To underscore that Petitioner’s reference merely to a “rap sheet” is imprecise,

Respondent notes that such a report can actually involve information for a number of
different databases. Defense counsel acknowledged their access to SLED background
checks. Even SLED information flows from two different databases — SLED/CJIS
(Criminal Justice Information System) and SLED/CATCH (Citizens Access To Criminal
History). Information may also come from NCIC (the Federal Bureau of Investigation’s
National Crime Information Center) reports which are generated from a national crime
database. The rules governing a prosecutor’s access, use, and restricted dissemination
authorization are complicated and restrictive. See, for example, 28 U.S.C. § 534; 42 U.S.C.
§ 3789g; S.C. Code Ann. § 23-3-140. Release of such information must be considered, at
the very least, in regard to the restrictive state and federal provisions. However, the record
before this Court has not been adequately developed to consider these provisions.
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As noted, and relied upon by the Court of Appeals, our case law holds that a
defendant is not entitled to such information in this jufisdiction. In State v. Childs, 299 S.C.
471, 474, 385 S.E.2d 839, 841 (1989), this court held a defendant was not “entitled to
criminal records checks or records of arrest” as “[n]o right to discovery exists in a criminal
case absent statute or court rule” and there is no statute or court rule requiring a disclosure
of this information....” This decision holds true.

Rule 5 (a)(1), S.C.R.Crim.P., sets out the information subject to disclosure by the
State, and does not include juror criminal histories run in preparation for jury selection. In
fact, Rule 5 (a)(2), specifically reserves the protection of other documents “made by the
attorney for the prosecution or other prosecution agents in connection with the

2

investigation or prosecution of the case...” Thus, it appears that the “juror book”
requested, which contains more than just criminal record checks, or, for that matter, any
information gathered by the prosecution concerning jurors, is not discoverable and is
privileged. See State v. Myers, 359 S.C. 40, 49, 596 S.E.2d 488, 493 (2004) (“Rule 5(a)(2)
SCRCrimP, exempts from discovery work product, or ‘internal prosecution documents
made by the attorney for the prosecution or other prosecution agents in connection with the
investigation or prosecution of the case....”””); State v. Matthews, 296 S.C. 379, 384, 373
S.E.2d 587, 591 (1988) (pre-Rule 5 case finding “[bJackground information on the venire,
if any, held by the solicitor here qualified as ‘internal prosecution’ matter connected with
the prosecution of the case. As such it was not subject to disclosure.”). Accord
Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 294, 692 S.E.2d 526, 530 (2010)
(discussing “work product privilege” in civil case context: “ in determining whether a

document has been prepared ‘in anticipation of litigation,” most courts look to whether or
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not the document was prepared because of the prospect of litigation.”)(internal citations
omitted). See also Guilder v. State, 794 S.W.2d 765, 767 (Tex.App. 1990) (in criminal
context, “An attorney’s files and papers are work product and are therefore privileged.”)
Other jurisdictions have also applied this same logic specifically in regard to jury
qualification and selection, and found that a prosecutor’s notes on jury selection are subject
to protection under the work-product privilege or otherwise not subject to disclosure. See
Couser v. State, 383 A.2d 389, 397 (Md. 1978) (“No authority exists to support the
proposal that where a prosecutor has information on pyospective jurors of the type involved
here which the accused does not share, that the trial judge rﬁust, even though not requested,
inspect the material and order disclosure of information relevant to challenging a juror for
cause as well as information merely useful in exercising peremptory chalfenges.”);
Wansley v. State, 352 S.E.2d 368, 369 (Ga.1987) (“In this state the prosecution is not
required to reveal or produce investigatory work routinely performed in criminal cases
unless it is subject to discovery under OCGA § 17-7-210 (statements by defendant in
custody), § 17-7-211 (scientific reports), or under Brady v. Maryland, 373 U.S. 83, 83 S.Ct.
1194, 10 L.Ed.2d 215 (1963) (exculpatory e_vidence).”); Kelley v. State, 602 So. 2d 473,
478 (Ala. Crim. App. 1992) (“This court has held that arrest and conviction records of
potential jurors do not qualify as the type of discoverable evidence that falls within the
scope of Brady and that a trial court will not be held in error for denying an Petitioner’s
motion to discover such documents.”); State v. Weiland, 540 So. 2d 1288, 1290‘_(La. App. 5
Cir. 1989) (“Weiland complains because his request for the rap sheets of prospective jurors

was denied by the trial judge. A defendant is not entitled to this information.”).

15



To the extent that Petitioner alleges that he is entitled to only the criminal record
reports, not only is precedent against him, two points make the request unreasonable. First,
the jurors were asked if “any member of the jury panel [had] ever been prosecuted here or
anywhere” and clearly, “have you ever been prosecuted?” (R. p. 275, lines 5-10). Thus, the
information was readily available for any of the parties, obtainable by questions to the
individual jurors. Eveﬁ in a case where the reviewing court indicated criminal history
reports were likely not work product, the voir dire was deemed sufficient uncover relevant
information. See Couser, 383 A.2d at 398(“Nor can it be assumed that in the absence of
disclosure of the dossier that an unbiased jury was not impaneled. ...an adequate voir dire
examination will satisfactorily determine whether a prospective juror is prejudiced and
therefore unable to render a fair and impartial verdict.”).* Further, the State does disclose
relevant information from the criminal history reports and all parties and the court are
informed — it did so here. (See R. p. 303, lines 10-16). Further still, the record shows that
not all the relevant information about arrests or convictions was taken from the criminal

history reports.

4 Petitioner in his brief to this Court attempts to rely on Couser for the proposition

that criminal history summaries should be disclosed. (BOP, p. 10). Such reliance is
misplaced. Whether disclosure was warranted or secured by discovery rules was not ruled
upon: “... we need not decide whether the prosecutor’s dossier, or any part of it,
constituted undiscoverable ‘work product,” although we think that criminal records of
prospective jurors supplied to the prosecutor by the police would in no event qualify as
protected ‘work product’”). Further, this does not address contractual or privacy concerns.
Even so, the issue of release of juror criminal histories in whatever form is not a defining
issue in this case. At bottom, Petitioner had access to the information by voir dire and
release of relevant information in the Batson motion. See Couser, 383 A.2d at 398 (“an
adequate voir dire examination will satisfactorily determine whether a prospective juror is
prejudiced” or should be disqualified).
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For instance, in regard to Juror 160, the State did not rely on a report of conviction,
but an employee’s recollection. (R. p. 279, lines 2-7; p. 303, lines 3-8). Further, the
defense was not only aware of that conviction before the prosecution received
confirmation from their office source, but actually knew the conviction (for unlawful
carrying of a pistol), the sentence (probation) and which public defender represented the
juror. (R.p. 279, lines 2-12).° Respondent notes that the defense did not move to strike
the juror for cause, and the State announced before selection, that they would probably just
strike the juror if called. (R. p. 279, lines 13-16).  Further, another juror self-reported a
dismissed charge after initial qualification. (R. p. 285, lines 7-12). That information was
shared with all parties. (R. p. 285, lines 7-24; p. 290, lines 4-13). Further still, another
juror was disqualified after the general qualification “because he had [...a...] prior burglary
conviction,” indicating, yet again, additional review. (R. p. 278, lines 9-20).

Thus, a. fair reading is that the reports were not the only source of information
concerning prior criminal charges and or convictions, and, again, the relevant information
was shared with all parties. As such, Petitioner’s concern fhat the prosecution’s access to
criminal records would create an uneven playing field is somewhat suspect, first, because
information was received from various sources (with the defense, at least in one instance,
apparently having superior information to that of the State); and, second, because the
information from the one relevant criminal history report was released. Even had the

information not been shared, though, Petitioner would be hard pressed to establish any

S Again, though counsel for Ralph Coleman responded in this exchange, counsel for all
five co-defendants “went through the list together” and decided on strikes together,
clearing indicating a sharing of all information among the defense. (See R. p. 287, lines
14-16).
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prejudice. Simply, it is difficult to see the correlation between conviction and possible bias
toward the accused — the contrary, however, is easily understood. Stdte v. Jackson, 450 So.
2d 621, 628 (La. 1984) (“The criminal records of prospective jurors may be useful to the
state in its desire to challenge jurors with inclinations or biases against the state. But they
are not pertinent to the pufpose of defendant’s voir dire: to challenge jurors whom
defendant believes will not approach the verdict in a detached and objective manner.
Whatever the practical desire of trial counsel, the recognized purpose of full voir dire is not
to pack the jury with persons favorable to the defendant or to the state.”) (emphasis in
original); State v. White, 909 S.W.2d 391, 394 (Mo. App. 1995) (“No rationale is presented
as to why striking a person convicted of assault from the panel results in prejudice or bias
against the defendant.”). Further, if Petitioner means to insinuate that the “rap sheet” was
read in error, that would prove nothing in support of the Batson motion as it is only
discriminatory intent at issue, not correctness in the record relied upon. At any rate, defense
counsel could have taken the extraordinary step of having the judge review the record to
confirm the information was reflected in the record obtained if there was doubt as to
whether the report supported the assertion.

Finally, the request was for all the rap sheets for all the potential jurors, and was
overly broad. NCIC reports on all jurors, even those not selected for the petit jury, are
unnecessary. Cf. State v.. Wright, 803 So.2d 793, 794 (Fla.App. 4 Dist. 2001)(quashing
order requiring State to disclose “criminal records of all 100 listed witnesses,
notwithstanding the state’s notification that it only intended to call 30 of those witnesses”).
The breadth of the request also draws additional concerns about other limitations, such as
those stemming from privacy concemns. The reports contain privileged information that
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should not be released to an unauthorized user, or may involve other privilege asserted by
the database authority. See generally United States Dept. of Justice v. Reporter& Committee
For Freedom of Press, 489 U.S. 749, 765 and 780 (1989) (acknowledging “the web of
federal statutory and regulatory provisions that limits the disclosure of rap-sheet
information” and as to FOIA request, holding “a third party’s request for law enforcement
records or information about a private citizen can reasonably be expected to invade that
citizen’s privacy, and that when the request seeks no ‘official information’ about a
Government agency, but merely records that the Government happens to be storing, the
invasion of privacy is ‘unwarranted.””); State v. Wright, 803 So0.2d at 795 (“because the
defendants/respondents offered no authority to refute the state’s claim that it is prohibited
from dissemingting the NCIC information, we hold that the trial court cannot order the
state to produce such information.”). See also State ex rel. Multimedia, Inc. v. Snowden,
647 N.E.2d 1374, 1378 (Ohio 1995) (dénying mandamus to compel release of “'rap sheets”
noting concession that “NCIC and RCIC [Regional Crime Information Center] ‘rap sheets’
generated in the investigation of police applicants are prohibited from being released by
state and federal law ”); Commissioner of Public Safety v. Freedom of Information Com’n,
76 A.3d 185, 189 (Conn. App. 2013) (“In Commissioner of Correction v. Freedom of
Information Commission, 307 Conn. 53, 68-74, 52 A.3d 636 (2012), our Supreme Court
determined that a copy of an NCIC printout was exerﬁpt from disclosure under § 1-210(a)
because disclosure was barred by 8 C.F.R. § 236.6 (2007). Although the court did not
decide the issue of whether the disclosure of NCIC documents was barred by 28 U.S.C. §
534, Commissioner of Correction v. Freedom of Information Commission, supra, at 53, 52
A.3d 636 nonetheless is instructive. Copies of NCIC documents have been held to be
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exempt from disclosure under § 1-210(a) because our legislature authorized participation
in the compact.”).

Even so, it remains that the fact of the convictions for Juror 160 and Juror 114, was
provided to the defense, and the trial court, during the State’s presentation in response to
the Batson motion without the necessity of turning over copies of the reports.’® These are
thg only two instances where convictions were at issue, and only one depended upon
information from a report. Not only does Petitioner fail to show entitlement, he fails to
show relevance, or, at the very least, he fails to show prejudice.

In sum, the trial judge did not abuse his discretion in denying Petitioner’s broad
request to review the solicitor’s “jury book.” The Court of Appeals properly found no

abuse of discretion in the trial judge’s ruling.

8 Again, Respondent notes that it is not the correctness of the prior convictions that is
at issue during a Batson motion, but the solicitor’s reason for striking the juror. NCIC
reports are contested for accuracy on occasion. For instance, in a recent case on habeas
review, the Fourth Circuit found counsel not ineffective for failing to object to an incorrect
NCIC report. See Powell v. Kelly, 562 F.3d 656 (4lh Cir. 2009). See also Martinez v.
Klevenhagen, 1995 WL 241807, *1 (5" Cir. 1995) (referencing incorrect “information
entered into Texas Crime Information Center (“TCIC”) and the National Crime
Information Center (“NCIC”), two databases operated and maintained cooperatively by
local, state, and federal law enforcement agencies™). An incorrect entry would not affect
the prosecution’s non-discriminatory basis for the strike.
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CONCLUSION
For au of the foregoing reasons, it is respectfully submitted that the Court of

Appeals opinion should be affirmed.
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