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STATEMENT OF FACTS

Petitioner was indicted in Sumter Coun+y for Unlawful

Drugs with specific covrts of Ter-FicKirB in Cocaine Possession
of Cocamne with Tntent +o Distribute Within Proxme'\, of a

Public ParK , Possession of Marjvana  with Tntent +o Distribote

( 3006 - 65 - 43 - 1054 ) . Arthur Wilderl Esquire , rePreSerH’ec\ hem .

On March 5, 3009 , +he Petitioner was convicted by o J'ur\, of
Possession With Inteat 4o Distribote Cocaine writhin one half mile

of par K and Tra”;ckinﬂ Cocaine “ten grams or more but less

than +wenty - eight grams . The Honorable R. Ferrell Cothran, Jr.

sentenced Petidioner o +Wen+\/ - five years l\mpr;Sc}men‘i’ for

Tra:F-Fic.K.'oa Cocaine and en'3h+ years a‘mprisonmen‘*' for PWIO

Cocaine Within one half mile of park, with the sentences +to

Tun Conc_urren'Hy .

A timely notice of appeal was filed . The South Carolina

Cour+ of Appeals Dismissed +he appeal . State v. Sanders Op- No *
il -uP-al7 ( s.c. cf. App- Filed May 17, 3011 ) - The Remithitor

was sent on June 2, doil .

Petitioner filed o ~Hmely P°5+ - conviction relief application

( 3013-¢cP-43-180 ) on Janvary 30, 30id . In his pest - conviction

relief applfco:“on} Petitioner allegec} he was being_l

uniaw-Fuily for +he 'Follon'nﬁ reasons

. T tive Assistance of Co: '
neffective ssistance of Counsel S.C. SUPREME COURT
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o . Faiivre 4o In\/es+§3w’fe,
a. Denial of Duve Process

ﬁesPor»cJen+ mede s  Return on June 4, 014 . An ev{clenHo,r\/
hear;nﬂ was convened into +the matter on March 18, 3013 of +he
Sumter County Courthovse . The Petitioner was present ot +the
hean‘{nﬁ' and was represenmted by Chacles T. BrooKs, TIT | Esquire .
The Respondent was represeated by Megan E. Harrigan of +he

Souvth Carolina A‘H’orney Ceneral’s Office . By order dated Apei)
i, 3053/ ond Filed Aprf' i7, 4013 J'uclﬁe Youna o'em'eJ and clf_s'mn.sSeA

the aPFiicwHon with PreJ'uJ.'ce_ . A +.'me|y notice of QPPea\ was
filed on APr” a3, 3013 . The ApPéa' is shil CUrren‘Hy Penchnj .

Petitioner Filed a Secor\cj aPPHco.“Hon for Fos*,'-Con\lfc:'Hon
relief on U’u)y i, doi3 and a\leges +hat he s befnj held 1

CUS+OAY unlaw-Ftu for the -Follow{nﬂ reasons

I. Ineffective Assistance of Ceounsel
3. TIneffective Assistance of PcR Counsel

3. Violatien of Due Process
a- " bth and 14+h Amedment violotion ”

Respondent made i+s Return on  Ockober 17, 2013, requesting

the app“c;wl’n'on be Summar;i\/ dismissed based vper:  statve of
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limitotions | Successiveness , and res jodicata . The Honorable

George C. James, Ur . issved o Cenditional Order of Dismissal
on October a5, Joi3, Provfsfonally denyfnﬂ and o\ismiss;nﬁ 4he
oaction , while 3{v;nj the Petitioner +weoty ( 30) days From the
date of service of said Order in which 4o Show why the dismissal
shovld net become Final . Petitioner Filed his Response Ta Opposition
on  November b, 4013, arguing +ht he Was prevented from Faising

new greunds Ffor relief in his previcus application or ot the

hear;nj becavse he did not have PoSSeSS{on ofF his +ransCr;P+l +he

'S net bacred by the stotve of limitetions becavse

a.PPl{c;a.-Hor;
PetHioner ‘F”ec\ +he ApF“cx"fon

pursvant +o +the A;Sco‘der‘y rule |,
Within one year of him o\iscoVer{nj the new 3rou.x)s for relief
found in dhe +ranscr;P+, and he i1s not barred by the dockrine
of res J'ua'fca%a becavse he 15 raising new allegations of
ineffective assistance of covnsel +hat was not raised in +he or;ﬂiqal
&Pflicw“on or ot -the hear{nﬁ . The Honocable R. Ferrell Cothran, Jrc.

iesved o Final Order of Dismissal on May 13, doi4, -Final.'nﬂ +hat a
suFficient reason has not been shown why +he Conditional Order of
Dismissal shovld not become Final, Petitiocner’s claim +hat his new
allegetions of ineffective assistance amounts o newly discevered
evidence is without merit, Petitionec’s allegation is barred by the

dockrine of res J'ud(‘cw('a. , and Petitionec’s action was Filed ovtside

+he exPirocHon of +he stotve of limitations A +ime|7 notice of

appeal was filed on May 38, 3014 .

This APPQOJ ‘Fo“ows
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ARGUMENTS

I. The PCR judge commited an error of law in ‘Pindn‘nﬂ
thot Petitioner’s claim of newly dx’SCOVeEec‘ evidence is  without

merit When Petitioner did not raise a claim of newILdiswVereC\

evidence .

Ln Petitioner’s Response in Opposition to the Corditional
Order of Dismissal, Petitioner arauecl thot pursvant 4o s.C.
Code Ann. B 17-37-45 (&) his claims Ffalls under +he da‘SCoVer\/ _
rvie and +here<Fore; 15 not barred by the stotve oF limitations .

Howwer, in +the PCR Judae’s Finel Ocder of Dfsmiss::d, +he.

JUCISG misconsteued Petrtioner’s o»raumerv!- inte  « newly discovered

evidence - This I1s an error of law . Petitioner never erauea\ that

he had newly discovered evidence in +his case but, only arsuéa
Hhat his new claims o Ineffective assistance of  counsel should
net be dismissed as +ime - barred becavse ‘Hwe\/ qul under the

discovery rule of s5.C. Code 8 17-37-45 (c) .

1.
S$.C. Cede Ann. § 17-37-45 (¢) stotes

YOI dhe applicant contends that there is evidence of meterial
Facts not previously Presa:ﬂ-ecl and heard that requires Vacation
of Cfonvl.c;l';on or Sentence  the application must be £iled
under +his chapter wrthin one year of the dote of +he actual
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ﬂe\liewfnﬁ Couvrt will upholcl -{:incla'nﬂs of +he P°5'¥ -
conviction relief court when +here 1s any evidence of

Proba&ive. valve 4o 5uPPor+ them | arnd wiil reverse +he

decision of +he Pos+ - conviction relie'\c court when 1+ g

(:on'f’roilec‘ by error o*F Jaw . WalkKer V. 5.}0_.{.&) - S-E-acl"’)
3014 wL 1053609 ( s.c.)

The PCR Court’s and,'nﬁs in +his case are controlled

by an error of law +his Court must reverse +he decision -

d;sc.oVer\/ of the Ffacts by +he "‘Pf’“can‘& or -the date
when +he facts covid have been ascertnined by +he

exercise of reasonable c\flfﬂence "
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II. The PCR JU‘JS,"' erced in Finding that Petitione’s

claims  of ineffective assistance of counsel are barced by

the doctrine of res judicata .

Oespite  Petitioner’s o.rsumen+ that be is not raising the
same claims raised in his or{jinod application but pew claims
recenH\, discovered +hat couvid not have been raised 1n +he
original application or at +he PCR hearing dve +o the missing
+ranscr.'P+, +he PCRA J'udge, fovnd +hat Petitionec’s claims of
ineffective assistance of counsel are barred by +he doctrine

of res J'ud[cw('a. }

Aes Jua’[c:;%a thin-s subszguen-l' octions b)’ the Same
parties on +he Same issves . Bell v. Bennett 307 s.C. 286,
414 S.E.3d 786 ( ct. App. 1993 ) . A Final judgment on the

meri+s In a Prior‘ action bars SubSe,quen'l— consideration of
Foran V. USAA CasumHy Ins.

those issves In o nNew action .
Co- 3N 5.C. 189, 437 S.E.ad A8 ( C+ App. 1993 ) . Aes judicata

alse bars any issves +hat could have been raised in +he

former oaction . TId.

A Petitioner'’s first PcR hearing , he moved for o
cortinuance 1n order to obtain the transcript of his +rial -
The PCR court denjed Petitioner’s request ond Prbc.eecjét)' on
the merits of his claims . Petitioner only raised one issve of
ineffective assistance of covnsel For failing +o investigate . This

was  +the only claim that Petitioner was aware of at +he +ime
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that was ouvtside of +he record . The PCR court denied
Petitioner’s application and dismissed i+ with PreJuclice :
On &PPQOJ from +he denial of PCR , the Petitioner received
o Copy of +he +ranscript from appointed covnsel and
discovered new claims of ineffective assistance of covasel
inside of +the record +hat was not and covid have been
raised in his or{aincd opplication or at +he hear{rﬁ and

brou3h+ forth tHhis subsequerﬂ' action .
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ITI. The PCR court committed o reversable error  |n
CLHOW'.ﬂg the l.wlge, who 'presfded at Petitioner’s +ricl 4o

preside over Petitioner’s postconviction proceeding .
| v ~7

In Floyd V. State , 303 S.C. 498,400 S.E.3d 145
(1991 ) +his Court held
\
U—udae who presidecl ot Pe+.'+ioner’s +rial
may not Pres:‘de over subseq‘uan-}- post -

. N . J)
conviction proc eec,ma !

In +he present case, i+ s und{spzﬁ'ec’ thot the
Honorable R. Ferrell Cothran, Jr. Presicled over fPetitioner’s
Jvry and now Presic]es over his Pos-l'wnv{cHon Proceecl{nﬁ .
This 18 a reversable error as -the Ia.n\(jt)cxae in Flo\/d is
Clear +hat +he same J'udae who pres{des over o Pe+}+Ioner’5

trial may not presfda oOver subsequen-!— Pos+Conv{<;+ion Proceedina .
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IV. Trial Covnsel was jneffective for ‘Po.l'"inq +o mohion
v

for o s_peedy +eial .

Out of +he abundance of cavhion, Petitioner PFeSen+$ +his
specific claim of ineffective assistance of covnsel 4o +he Cou-t |
aH'houﬂh 4 was not specf‘FY in the PCR application +hat Petitioner

May reserve his right +o federal review . Petitioner suvbmits

thot +his 1s +he claim he intended +o raise had an evic\an-l-{o.ry

hearing been ﬁrcm+ecl on his second PCR application -

Petitioner asserts +that +rial covnsel was jneffective

for ‘F@.’linﬂ +o motion $or a speedy +rial - At +he commencement

of Petitioner’s +rinl, counsel move +o dismiss Petitioner's,

Charges on +the ground thot +he solicitor failed 4o ProSeCU‘]'&
the case I1n a +ime\y manner although i+ had Petitioner’s

case on +the trial docket for +hree (3) years . Counsel
arﬁued vfﬁorously for +he cose +o be dismiss becavse of
+he inordinate delm, and +he solicitor’s failure ‘o give a
Jus+i~F«'uble reason for +the dela\/ . The +rial J'udge asked
covnsel " did yoo File a motion For a SPeeJ\/ +rial ” . Counsel
sad M no” . The Juwdge denied covnsel’s request to dismiss

+He Char3€$ .

Evzry persen accvsed of o crime 15 en+[+|ecl to a
sPeecly 4rial vunder Article T, Section 18 of +he Constituhion of
Sovth Carolina and +he Sixth and Fourteenth Amendments 4o

the Constitution of +he United States . K,OP“FCI' v. North qupl{no..)_

Paﬁe 9 of 14



38 UL.5. 313, 87 S.C+. 488 18 L.Ed.ad | (1967) . This is a
relative right which odmits of delays and depends upon
Circumstances . Beavers v. Havbert, 198 v.s. 77, 35 S.ct. 573, 44

L. Ed. 950 (Mos) . ' Whether or noet a person accused of

crime has denied his constitutional right to a sPeecl)l +cial
15 a question to be answered in the light of +he circumstances
of each case . A speedy trial does not mean an immediate
one ; i+ simply means o +trial wrthout unreasonable
and vnnecessary delay .’ Wheeler v. State, 347 s.C. 343, 400,

147 s.E.3d ¢a7, €30 (1966) .

In BarKer V. Wingo, 407 U.s. Si4, 93 S.¢+. 3183, 33
L.Ed. ad iol (1974) , +he Court, speaking +hrowgh Mr. Justice

Powell , re(‘,cﬁnizec) +hat suvch cases must be a.ppr'oachec} on an
Ad hoc basis and suﬁﬁeshacl four foctors which covrts should
a.ssess in de-l'ermim'nj whether o defendant has been deprﬂ"/ec}

of +his right, 4o wit ! : Length of delay, +he reason for the
delay , +he defendant’s assertion of his right, and prejudice

Yo -+the defendant .’ 407 v.5. ot 530, 43 s.ct. at 3193 . The
South Carolino. Supreme Court has re,c03m'7.ed these Ffactors .
See , State v. Foster, 260 s.c. 5i1, 197 s.E.3d 380 (1973).

It 1s clear +hat had counsel Filed a Speed\/ +rial motion
then he wouid have had basis for his araumen+_ . State V.
Waites | 270 S.c. 104, 340 S.E.3d 651 (1978) ( Two - year and
four - month de!ay between arrest and Prellmfnou'y hearfnj was

v

not alone d{sposH'ive, of speecly +rial claim , however, delay
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was suvificient +o +r}336r review of +hree remo.inimg factors
SFecI-F{eA by Supreme Court o be Weiﬁhed in resolvins sPe,ec\\/
trial issues as well as consideration of such other circumstances
as m|'9h+ be relevant. ). Had covnsel Filed +he mohion ; it s

o reasonable probability +hat +he jvdge wovid have dismissed
Petitioner’s case  +he solicitor failed o give o Jus—\'I‘F{ab\e
Feason &S +to +he c\elay ( 4+hree (3)- years) and Petitioner was
prejudice by +he doday becavse he lost valveable wrtnesses

in his defense .
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CONCL LDSTION

Based vpon +he -Foreaoinﬁ, +he PCR court’s decision
in c\ismissinj Petitioner’s Apphication for Post - Conviction
Relief without an eViden+iary hear{ng was fmf:roper and
Petitioner’s convietions and sentences shovid be reversed
and /or +his case remand +o +he lower covrt with jastruchions
to hold an evidestiary hear;na on Petitioner’s second applicotion .

ResPec}*‘FuH Subm;-i'-}ecl,
. —f ‘

Lavar P. Sanders #359354
Lieber Corr. Inst.

P.O. Box Q05
R.‘dseviile, 5C 29473

June 13, 8014
Paidaeville , SC
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