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II.

1L

APPELLANT’S STATEMENT OF ISSUES ON APPEAL
Did the trial court err in admitting a Red Acer laptop computer in evidence when
the red laptop computer was searched without probable cause during a
warrantless search of the defendant’s house? |
Did the trial court err in admitting in evidence clothing and shoes that was
contained in a suitcase that was searched by law enforcement outéide of the
defendant’s house when law enforcement did not have reasonable suspicion that
the suitcase contained evidence of or fruits’ of a crime?
Did the trial court err in admitting in evidence the results of the DNA‘ analysis of
samples from the clothes and shoes taken from the suitcase and the results of

the shoe imprint comparison of the shoes taken from the suitcase under the

«-“Fruit of the Poisonous Tree” Doctrine?

RESPONDENT’S COUNTER STATEMENT OF THE ISSUES
L. Whether the trial judge properly denied a motion to suppress the
admission of the stolen red Acer Aspire laptop computer where

a. it was recovered from the Appellant when he was being arrested
for a probation violation pursuant to a probation arrest warrant,

b. as a probationer he had agreed to consent to searches of his person
and residence without a warrant and under the unique facts of the
case, ,

- ¢. the officer had reasonable suspicion that the computer was stolen
evidence of the February 2, 2011 Hanton crimes because he had
prior information that a red Acer laptop computer with a wide
screen had been stolen and had personally reported the serial
number found on the empty box at the Hanton scene.

d. The viewing of the serial number at the arrest scene on February
16,2011 did not violate the Fourth Amendment.

II. Whether the trial judge properly denied suppression concerning the
suitcase of Appellant provided to law enforcement by a third party

1



I1I.

where law enforcement at the time had a “reasonable suspicion” that
it contained evidence of a crime where evidence existed at that time
that the Appellant had confessed to the murder, had described shoes
worn at the crime, had attempted to assist law enforcement in
locating his shoes at his residence, and other evidence, including the
information about the seized red computer where the Appellant was
a probationer subject to the statute and agreement to have his
possessions searched with a reasonable suspicion. Further, prior to
an inventory of the items, law enforcement received a specific search

warrant addressing the suitcase separate from the earlier warrant for
the home.

The trial court did not err in admitting the evidence recovered from the
suitcase provide by the third party which was not in violation of the Fourth
Amendment or an illegal search. However, even if the particular items
should have been suppressed, any error was harmless err in lights of the
plethora of evidence tying Appellant to the crime.



'STATEMENT OF THE CASE
This matter comes before this Court involves the February 3, 2011 stabbing déath of
Carolyn Hanton.' On May 23; 2011, the Appellant, Cleophus Edwards, Jr. was indicted by the
Court of Generals Sessions for Orangeburg County for Murder (2011-GS-38-0566), burglary in
the first degree (2011-GS-38-0565), and possession of a weapon during the commission of a
violent crime(2011-GS-38-0564). On December 11, 2012, the Appellant entered avnot guilty
plea and he was tried before a jury and the Honorable Doyet A. Early, III., Presiding Judge. The
Appellant was present and represented by Mark Wise and Peggy Hinds of the Office of the
Public Défender for the First Judicial Circuit. The prosecultion wasvrepresented by Assistant
Solicitor Donald Sorensoh and Harrison Bell of the First Circuit Solicitor’s Office. On
December A13, 2012, the jury convicted the Appellant of all .charges. He was sentenced life
(without parole) on murder and life without parole on burglary. Tr.b. 585.
The Appellant timely appeal the conviction and sentence. The service of a notice of
appeal walls on December 13, 2012.
| STATEMENT OF THE STATE’S VERISON OF THE F ACTS
_Cleophas Edwards ("Appellant") needed some money to make bills that month. He was
currently on probation for his third burglary, and épparently saw nothing wrong with committing
a fourth. On February 3, 2011, he walked on‘e'block from his house at 1347 Campus Drive to a
residence on Géff Avenue, where he saw Aaron Hanton leave his wife, Carolyn Hanton, to go to

work for the day. Appellant in a statement described to police what he claimed happened next:

! References to the record in the Initial Brief of Respondent are to the December 10, 2012 Pretrial Motion
Transcript styled a “Motion Tr.” Which was Volume One of the record received from Appellant. The transcripts
from December 11-13, 2012 are daily transcript volumes of the trial and are styled within this brief as “Tr.p.” from

3



Everybody expeéting me to be so much. I got up that morning, and I knew I had

to make something happen. I needed to get some money. I walked through the:

neighborhood, and I saw that house. A car was leaving out of the driveway, and [

walked up to it. I walked up to that door. It was open, and I went in. I saw the

lady sitting down. She looked up, saw me, and asked who was I? She then

started yelling, telling me to get out of her house....She was yelling at me, telling

her to-telling me to get out of her house. She was right up on me. Hitting him...

And she was screaming. He stated that he pulled out a knife that he had brought

with him and began to stab her repeatedly. He stated that he could not get her to

stop screaming, and he blacked out. He stated that he may have passed out for a

moment, because when he woke up, he remembered slipping in some blood and

seeing kids in the room. He said he started to get scared, and he was trying to find

a way.out of the house, and he grabbed a computer, and he ran out.

Tr. p. 234, 1. 23-p. 236, 1. 14.2

The victim was stabbed Carolyn at least forty-three (43) times. The wounds were
located around the head, left side of her neck, her chest, her back, her abdomen and her upper
arms. One stab wound perforated her heart, and several other wounds to the back perforated her
lungs. She bled out on her floor while the children she was babysitﬁng at the time watched. She
was 44 years old when she died, and she had been married to her husband for 25 years. [Tr. p.
172,1.21-p. 173, 1..25; Tr. p. 217, 1. 18 - p. 219, L. 3].

Afterwards, Appellant ran back to his house via Mingo Street. He stopped at an
abandoned house to throw up, and threw away his hoodie and t-shirt in the back yard of that
house, alohg with the knife he used to stab Carolyn. [Tr. p. 234, 1. 23-p. 236, 1. 14]

Aaron Hanton returned home around 1:00 PM. He went through the front door and saw
his wife lying on the floor. While he initially thought she had just fallen and bumped her head,
she never responded to him calling out to her. As he touched her body, he noticed that she was

cold and that she had i'njliries ton her shoulder blade, and theré was some blood on the floor

around her. Aaron Hanton immediately called 911. [Tr. p. 180, 1. 17-p. 181, 1. 17].

* The confession, described by Officer Johnny Thrower at trial, was in both first and third
person voice.



The police responded quickly. Officer Ryan Harter, who had twenty years’ experience
building computers, noted that there was an empty laptop box in a nearby room. The laptop was
a red Acer Aspire model with a wide screen, making it an uncommon brand. He confirmed with
Aaron Hanton that the laptop had been stolen, and entered its manufacturing number, displayed
on the side of the box, in the National Crime Information Center (“NCIC”) database’ to repoft it
as stolen. [Tr. p. 198, 1. 14-p. 201, 1. 16]. The police completed the crime scene investigation,
Aand then left, without a suspect.

Almost two weeks later on February 16, 2011, Officer Harter become a part of a team of
six officers serving a Probation, Pardon and Parole warfant on Appellant at his house. Harter
knocked on the door, and Melvin Simmons, Appellant’s roommate answered. Harter askéd if
Appellant was home, and Simmons said that he was.. Harter then asked if he could come in, and
Simmons said he could. The officers entered, and Harter spotted Appellant in the living room,
with a red Acer Aspire laptop on his lap, smoking a marijuana cigarette. Appellant was arrestea,
and Harter took possession of the laptop, turning it over and examining the serial number. He
called dispatch to enter the serial number into the NCIC database, and it matched the one he haci
entered on February 3, 2011. [Tr. p. 204, 1. 23-p. 209, 1. 14]. - |

Officer Jphnny Thrower, who had been a part of the team to serve a warrant on
Appellant, took Edwgrds back to the Orangeburg Criminal Investiga;cion Division. There, after
several hours, Edwards asked to speak with Officer Thrower and confessed to the crime that had
6ccurred two weeks ago. In the confession, Appellant told police where he had left the two '. :
items on Mingo street. He also told police where to find the bloody shoes he‘v-vore, althéugh the |

he was found to be mistaken about the exact location. [Tr. p. 223, 1. 17-p. 239, 1. 13].

* For more information on National Crime Information Center, see generally
http://www.fas.org/irp/agency/doj/fbi/is/ncic.htm.




Police immediately set back oﬁt to Campus Street to investigate the residence. While
there, they asked for a statement from Melvin Simmons, Appellant's roommate, about the laptop.
Simrﬁons called his girlfriend, Britney Davis, who was friends with Appellant as well, and they
both went to give statements to the police. Afterwards, the pair went to their mutual friend's
apartment at Corona Apartments to see if the friend would giye Simmons a place to stay while
the police searched the location. The friend agreed, and said ;[hat Simmons could stay in the
room Api)ellant was going to move intb. The two then'discovered‘ Appellant"s suitcase in the
room énd, wanting to make sure that the pc;lice knew about it, they returned to Campus Drive
With the suitcase. The suitcase had Appellant's name on an American Airlines tag attached to it.
[Tr. p. 494 1. 10-398 1. 25].

When Simmons and Davis arrived at the Campus Street housé, they flagged down an
ofﬁcer,v'wﬁo_took the_: suitcase, shined a flashlight in it, determined that the shoes matched those. -
that had left bloody footprints at the Goﬁ‘ Avenue address of the victim. He zipped up the
suitcase, went and got a search warrant, and Vth.en searched the suitcase more fully the following
day. Init, policé discovered a.pair of bloody shoes, a pair of bloody jeans, and a T-shirt. They
were sent to SLED labs for testing. [Tr. p. 385 1. .17-p. 3901.12].

Additionally,‘ofﬁcers refrieved the black hoodie and knife from the abandoned house on
Mingo Street. They were sent to SLED labs fof testing as well. The knife found was similar td
three others found at Campus Drive. [Tr. p. 355 1.' 11-p. 362 1. 14].

The labs deterrﬁined that Carolyn's DNA Was on at least three items: the top of the black
hoodie found on Mingo Streef, the shoes in the suitcase, and the: jéans in the s'uitcase.[Tr.' ‘p.. 452 .
1. 4-p. 459 1. 24]. The bloody footprints matched the shoes found in the suitcase. [Tr. p. 405 1. 1-

p.4241.1].



The State indicted Appellant for three crimes: Murder, First-Degree Burglary, and
possession of a weapon during a violent crime. (2010-GS-38-564, 2010-GS-38-565, 2010-GS-
38-566]. The jury found him guilty, and the Honorable Doyet Early, III sentenced him to life in

prison.

More specific facts will be set out below within the arguments.



ARGUMENT

ISSUE I: Officer Harter’s Search of the Laptop

III.  The trial judge properly denied a motion to suppress the admission
of the stolen red Acer Aspire laptop computer where

a. it was recovered from the Appellant when he was being arrested
for a probation violation pursuant to a probation arrest warrant,

b. as a probationer he had agreed to consent to searches of his person
and residence without a warrant and under the unique facts of the
case,

c. the officer had reasonable suspicion that the computer was stolen
evidence of the February 2, 2011 Hanton crimes because he had
prior information that a red Acer laptop computer with a wide
screen had been stolen and had personally reported the serial
number found on the empty box at the Hanton scene.

d. The viewing of the serial number at the arrest scene on February
16, 2011 did not violate the Fourth Amendment.

In the first argument , the Appellant asserts the trial judge should have suppressed the

admission of the stole Red Acer Aspire laptop computer as a violation of the Fourth

 Amendment because it was the subject of a warrantless search in determining the serial number.

The Appellant claims under the precedent of Arizona v. Hicks, 480 U.S. 321 (1987) that it was

improper for Deputy Harter after picking up the laptop from' the Appell;ant who was being
arrested, that he flipped.it over to view and ‘then record the serial numbers. Motion Tr.p. 22-24.
Appellants contends that the turning over to view the serial number was a search and required
probable cause. He claims a lack of probable cause existed for such action.

The trial judge properly rej jected the claim consistent with precedent addressmg Fourth

' Amendment issues and probat1oners Judge Early concluded that the Appellant was a probatloner

who was be1ng arrested at the time for an independent probation violation pursuant to a

probation arrest warrant. As a probation, he had signed an agreement to consent to searches of



his home and provide a waiver and under the circumstances of Deputy Harter’s prior knowledge
about the theft of a Red Acer Aspire laptop at the murder, there was a reasonable suspicion for
the search. Motion Tr.p. 13-14, 29, 97. Respondent submits that the admission of the stolen
unique red Acer Aspire laptop computer was not an unreasonable search under the Fourth
Amendment .
STANDARD OF REVIEW
A trial court's Fourth Amendment suppreséion ruling must be affirmed if supported by

any evidence, and an appellate court may reverse only when there is clear error. State v. Taylor,

401 S.C. 104, 736 S.E.2d 663 (2013); State v. Groome, 378 S.C. 615, 618, 664 S.E.2d 460, 461
© (2008). ’
FACTS PERTINENT TO THIS ISSUE:

A. TRIAL TESTIMONY

Aaron Hanton, the victim's husll)anld, was 47 years old. The two had been married for
25-26 years. When the Sheriff's Office came out that day, Hanton discovered that the red Acer
Aspire laptop was missing. At trial, he identified State's Exhibit No. 5 as the empty AcerrAspire
laptop box that had ﬁeld thé sfoler} red laptop. [Tr. p. 1721 21-p. 186~ 1. 19].

Officer Ryan Harter responded to the murder scene on February 3, 2011. He was an
officer wﬁo had 20 years of experience building computers.- Through investigation, he learned
that a laptop computer had been taken; found packaging & box to indicate laptop was at the
residence that afternoon. He took pictures of the box and the manufacturer's label that was
" attached to the éxterior of the bbx. The label contained the serial number of the laptbp. ‘He alsé

reported the serial number of the laptop to NCIC as stolen. The laptop box, State's Exhibit Five,

depicted the laptop as a red, widescreen Acer Aspire. The label on the box was designated as .



State's Exhibit 6 at trial. Neither the box nor the label were objected té at trial. [Tr. p. 199 1. 24-
p. 202, 1. 15].

Nadia Weldon, a 22 year old, full time student who was earﬁing her business
management degfee at the time, used to date Edwards. They had met at a party in September of
2010.

From September 2010 until February 2011, Edwards rented a house on Campus Drive
and lived with Melvin Simmons, Isaiah Smith & Britney Davis. Britney Davis was Simmons'
girlfriend. Davis stayed on campus in a dorm but would odcasionally spend night at boyfriend’s
house. By February 2011, Smith had moved to Corona Apértments. [Tr. p. 319 1. 10-p. 322 1.
16].

In early part of February 2011, Weldon saw Appellant with a red laptop. Edwards told
her he had bought it from "some white dude off the street." Appellant asked Weldon to pawn it
for him because he had no identiﬁcation .to pawn it. ‘Edwa'1rds apparently needed to pawn the
laptop to pay rent, so Weldon went té Woody's Pawn shop on Russell Street in Orangeburg and
got $150 for the red Acer Aspire laptop on February 10. The State introduced the recéipt at trial
aSVState's Exhi;t)it No. 41 without objection: [Tr. p. 323, 1. 3-325, 1. §].

| Weldon and Appellant went back to Woody’s bn February 15 to retrieve the laptop:
Appellant handed Weldon the money to get the laptop out, she handed the money to the clerk,
got the laptop and handed it to Appellant. Weldon testified at trial that she remembered the
laptop was red, and paid $180 to get it out. At trial, she identified State’s Exhibit No. 42 as a
screen ﬁshot from February 15 showing thelaptoplw”as returned back to 1—1er.' ‘The second receipt

was also admitted into evidence without objections. [Tr. p. 326, 1. 7-327,1. 11.]

/
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Officer Harter also wént to Campus Drive on February 16, 2011, to assist in serving a
warrant on Appellant for‘an unrelated Department of Pardon, Probation and Parole violation.”*
When the team approached the door, Officer Harter knocked on the door and spoke with Melvin
Simmons, who confirmed that Appellant lived there with him. Harter asked if they could enter,
- and Simmons granted permission. When he entered the residence, he observed Appellant seated
on the floor of fhe living room actively using a red Acer Aspire laptop. Officer Harter was able
to see that not only the color of the laptop, but also that it was an Acer brand because the 'laptop
was open with the brand on the top lid with a wide screen. This laptop was the same type,
make, and color of lapfop that hé entered into NCIC two weeks eérlier. [Tr.p.47,1. 18 —p.48, 1.
17; Tr. p. 204, 1. 23-p. 206, 1. 24].

| As Appellant was being faken into custody by other officers for the probation violation,
Officer Harter flipped the laptop upside down and located the manufacturer-applied label on the
bottom of the laptop. He contacted dispatch with the serial number, and it matched the one
entered into the NCIC database f'rom. 1389 Goff Avenue. [Tr. p. 207, 1. 13-209, 1. 14].

Officer Johnny Thrower took Appellant fo an interview roém at the Criminal
Investigation Division in Orangeburg, where he confessed to the murder. [This part of the facts
will be covered fully in Section II of the brief.]

HOW THE ISSUE WAS RAISED PRIOR TO THE TRIAL
Appellaht made a pretrial motion to suppress the laptop on December 10, 2012. He

argued that he had a right to privacy, even though on probation, he has a right to be free from

4

At sentencing it was developed that Appellant was on probation for his third burglary

conviction at the time of the arrest. Tr. p. 573-574.
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unreasonable searches and seizures, and thinks that officers would need a “reasonable suspicion”
to compare the serial numbers from the computers. Motion Tr.p. 11-12. The Appellant asserted
that there was nothing special about the computer , it just happened to be the same color and
same brand. Counsel urged that for reasonable suspicion the state would need some fact to
articulate to show that there had been criminal activity whereas here they only had “an innocent
object.” Motion Tr.p. 12-13.

The trial court expressed some skepticism, pointing out that it was a “suspicious innocent
object.” He noted that there was a murder and that in the household contents a red Aqer

computer was missing which perhaps would give the officer reasonable suspicion that the

probationer was engaged in criminal activity. The judge initially referred to U.S. v. Knights, 534
U.S. 112, 122 S.Ct. 587 (2001). Particularly, he cited the portioﬁ where it stated: “we hold that
the balance of these considerations requires no more than reasonable »suspicion to conduct the
search of this probationer’s house. The degree of indiyidua}ized suspicion required of a search
is a determinaﬁon of when " there is sufﬁciénﬁy high probability that the criminal coﬁduct is
occurring to make the intrusion oﬁ the individual’s privacy interest reasonable.” Motion Tr.p.
~ 13-14. The court described it was a balancing. Motion Tr.p. 14, 1. 3-8. Counsel for the Appevllant'
agreed with the assessment. He urged the ph}ase “high probability” and claimed that looking at
the object — the computer — would not be enough to satisfy high probability. |
The trial court stated that what was significant was that it was red.and aﬁ Acer, as
opposed to a generic iPad. The court inquired where the serial number was locgted. At that point
the prosecutor showéd photographs df the Acer rAs’pir'e‘ box at the érime_ s'cenén witﬁ fhe serial
nﬁmber on the empty box. Motion Tr.p. 15-16. He pointed out it location on the cbmputer that

the number was readily available on the back, and the trial judge described it as readily
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available. Tr.p. 16, 1. 1-4. The judge stated that the state had already processed the crime scene
of the murder and obtained the serial number and then later, lo and behold there is a red Acer
laptop computer with the same number. Tr.p. 16. The trial judge inquired of the Appellant as to
why that would not give reasonable suspicion. Tr.p. 16.

Counsel for the Appellant gontended that it did not because the Court would have to
make. a determination about the officer’s knowledge before he looked at the serial numbers.
Appellant claimed that his knowledge before he looked at the computer was just that it was a
computer Which_did not meet the “high probability” that the Court needéd to find a reasonable
éuspicion that the computer taken at the homicide and. that there was any criminal activity
associated with the red /Aéer computer at the arrest. Tr.p. 16.

In response, Deputy Solicitor Sorenson stated that it rises at least to reasonable
suspicion, if not mére than that. Tr.p. 17, 1. 3-12. He claimed that it would almost be derelict for
the officer with what he already knew . He claimed the officer would testify that he was
actually involved in entering the serial number off the computer box into NCIC so ile knew it

was a red Acer laptop that was stolen. Tr.p. 8-12. The stéte noted that the victim’s home and the

Appellant’s residence was in the same vicinity of Orangeburg, that this corriputer was not a run

of the mill grey laptop computer describing his offices computer as either grey or black.

" Solicitor Sorenson stated that his was the only red laptop he had ever come across. Tr.p. 18: He

re-asserted that it would rise to a reasonable suspicion and that it would have been derelict with’
the officer’s knowiedge to not do anythiﬂg about it. |

. In the Nﬁthion hearing on this issue, Deputy Ryan Hartér testified. He declared thaf he
had wofked with Orangeburg County Sherriff’s Department since 2007. He described arri\.fing at

the murder scene on February 3, 2011. Tr.p. 19-20. He stated there were other officers present,
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but his duty involved once the vicfim’s family arrived to determine what was stolen and they
determine from them that a laptop was missing. Deputy Harter stated that he located the laptop
box in the home and determined it was the missing laptop and he entered the serial number
from the box i‘nto NCIC. Tr. p. 20-21. He stated that the missing computer was an Acer Aspire
red laptop.

Deputy Harter then described the events of February 16. Tr.p. 21.-He stated that he and
other members of the investigative or special operations division of the Sherriff’s Department-
were asked to assist Probation Pardon and Parole with locating some of their probationer’s that
they had warrants for and they went to a numbe; of locétions seekiﬁg probationer. Tr.p. 21-22.
He arrived, with others at the Goff street .address seeking Appellant. Deputy Harter stated that he
entered the residence and saw a number of peoiale in the placé. “I observed. a gentleman sitting
on the ﬂodr in' the middle room of the house, legs outstretched, straight in front of him. He
was sitting with a red Acer laptop. It was on his lap. It was open and he was currently using it,
pretty muéh as if we weren’t present.” Tr.p. 22, 1. 15-23.

Deputy Harter declared that he was familiar with computers and had built them. He stated
that this computer that he saw was “extremely consistent” with the laptop that he had eritercd
into NCIC. ,Hé stated that the Red Acer was not a big brand of computers. He noted that he was
aware that “Acer is not a real pop’ulaf brand “and the fagt' that it is a red laptop really sets it
apaft; we knew it was a widescreen laptop? and so it met a lot of criteria just frdm - - able to
- view it.” Tr.p. 23, 1. 12-19. Deputy Harter stated he-then checked the serial number with the
| numB’er he had place in NCIC. Tr. P. 23:24. He revealed to the court where the serial nﬁmber
was.» He described that he 5asically flipped. the laﬁto'p over and he called into dispatch on the

telephone and they confirmed the number and that it was the stolen laptop. Tr.p. 24-25.He
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noted that there was initially a problem with the numbers in the maﬁner they were entered into
NCIC before it was confirmed. Tr.p. 25.

. On cross-examination, Deputy Harter confirmed that the make, the color and the width
of the screen made the particular computer distinctive, Tr.p. 26, 1. 7-8. He stated that he
believed it was a high probability of being the same c‘omputer that they were seeking. Tr.p. 26,
1. 11-12. He stated that they were able to enter the home lawfully. Once inside looking for the
Appellant, they saw him y.vith the computer. Once he was being taken into custody by the
probation officers, I flipped the laptop over after picking it up off the ﬂqor and read the serial
number. Tr.p. 26-27. Deputy Harter stated that he did nof have av(search) warrant to pick up the
computer and flip it over, that he did ﬁot ask Edwards if he could pick it up and flip it over and
look at the serial numbers and that he did not have any prior knowledge that the cofnputer would
be in that house. Tr.p. 28.

THE TRIAL COURT;S‘RULiNGS
The Court delayéd ruling on it until later in the pretrial process. He stated that -he Would

normally rule at this point because under State v. Taylor, supra. the court talked about an.

additional factor in determining whether a reasonable suspicion exists is the officer’s
experience and intuition. Tr.p. 29. However, the Court stated:

.. .by way of chance or whatever, it happened to be the same officer that
investigated the homicide, that just happens to be with the probation officers
going in this man’s house, who had simply violated probation for failing to
report. And obviously he had more than intuition; he had firsthand knowledge
because he had just , 13 days earlier , had investigated the homicide and had
found a red Acer was missing with the serial number, and he simply — al he had
to do was turn it over and look at it... :

Tr.p. 29, 1. 11-20. He stated that he was inclined to rule it was not suppressible, but Judge Early

stated he wanted to defer ruling until he reviewed a case his law clerk had found concerning a
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s;cereo, Arizona v. Hicks, 480 U.S. 321 (1987). Tr.p. 29, 1 21-25. Judge Early, at the conclusion
of the hearing opined that the computer evidence motion was denied, based upon thé probation
statute, the waiver signed by the Appellant and reasonable suspicion set forth in his earlier
reasoning. Tr.p. 97, 1. 18-25.

At trial, Appellant objected to the introduction of Officer Harter's testimony regarding

~ /

"that piece of evidence." The court denied the motion, noting that he was protected on appeal.
[Tr. p. 206 11. 3-7].°
LEGAL ANALYSIS
A APPELLANT HAD ALREADY CONSENTED TO A SEARCH OF HIS

POSSESSIONS BY SIGNING COURT'S EXHIBIT NO. 1, AND OFFICER

HARTER HAD THE REASONABLE SUSPICION REQUIRED BY S.C. CODE -

ANN. § 24-21-430 AND THE FOURTH AMENDMENT TO TURN THE LAPTOP

OVER AND LOCATE ITS SERIAL NUMBER.

The trial court found that the motion to suppress the stolen computer was denied
because the serial number was viewed after tﬁe probationer had signed a probation agreement
allowing for warrantless searches, the probation statute allowed for searches with a reasonable
, sﬁspicion the law enforcement officers were on the scene to arrest Edwards for a probation

vviolation, and the deputy had reasonable suspicion that the red Acer Aspire computer was a -
 stolen computer based upon its distinctiveness and his prior knowledge before he confirmed it
by turning it over and getting the serial- number. While asserting a Fourth Amendment right to-

his laptop and complaining for the first time that a search warrant or “probable cause” was

necessary, Appeliant fails to explaini'Why S.C. Code Ann. § 24-21-430 does not apply to the

* Appeliant did not object to the following: State's exhibit 5 (the laptop box), [Tr. p. 185, II. 13-17]; State's Exhibit-6
(the serial number from the laptop box), [Tr. p. 201, Il. 1-6]; State's Exhibit 41 (Woody's pawn shop receipt), [Tr. p.
324 1. 15-p. 325 . 5]; State's Exhibit 42 (screenshot showing the laptop being returned to Weldon), [Tr. p. 326, 1. 23-
p. 327, I. 7]; and Nadia Weldon's testimony concerning the pawn shop or Appellant's ownership of the stolen
laptop; nor Officer Harter's testimony discovering the laptop on Appellant's lap (viewing the laptop on Appellant's
lap would clearly be plain view); nor Appellant's confession that he had stolen the laptop.
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minimally intrusive search of his laptop as well as Appellant agreement to allow similar
searches. At the time of arrest, Appellant was on probation for burglary. [Tr. p. 41,1 17-p. 43, 1.
25]. He had signed a form stating that he was advised of ‘the statute [‘RO'A P. _ (Probation,
- Pardon and Parole Services Form 1407) Court Exhibit 1; Tr. p.401. 24-p. 41 1. 13].
1. THE PROBABLE CAUSE ISSUE IS BARRED

At the outset,' Respondent submits that the issue raised within the Petitioner’s brief
concerning an alleged lack of probable cause to “search” the back of the computer and see the
serial number is different than the issue presented at trial. ‘At fria], recognizing the impact of the
probation statute and conditions, as well as U.S. v. Knigvht, the issue was whether the viewing
officer had reasonable suspicion. The claim presented is a different claim than the i_s'sue
presented below. Clearly, the lesser requirement of “reasonable suspicion” is different than
whether there was “probable cause.” Since this is not thé same claim presented at trial, this issue
is procedurally barred. As a general rule, an issue may not be réised for the first time on appeal,_
but must have been raised to the trial judge to be preserved for appellate review. Issues not raised
‘in the trial court will not be considered on appeal. State v. Hudgins, 319 S.C. 233, 460 S.E.2d

~ 388 (1995) ( an issue is not preserved if party argues one ground for objection at trial and another

~ ground on appeal); State v. Crowley, 226 S.C. 472, 85 S.E.2d 714 (1955) (objection must be on

specific ground); State v. Bailey, 298 S.C. 1, 377 S.E.2d 581 (1989) (a party cannot argue one
ground below and then argue another ground on appeal). |

The touchstone of the Fourth Amendment is reasonableness, and the réasonablenéss of a
search is detefminéd "by 'ésséésiﬁg, én one hand, the-dégfee to which it intrudes ﬁpon an

individual's privacy and, on the other, the degree to which it is needed for the promotion of
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legitimate governmental interests." United States v. Knights, 534 U.S. 112 (2001) (quoting
N

Wyoming v. Houghton, 526 U.S. 295,300 (1999)).

The South CaAro‘lina legisla-ture passed The Reduction of Recidivism Act of 2010 in
response a serigs of Unitea States Supreme Court cases involving probationers and parolees.
2010 Acts and Joint Resolutions, Act 151 (S.B. 191) (2010). In the Act; the General Assembly
stated that "the 'conditions imposed [upon the probationer] must include the requirement that the
probationer must permit the searlch or seizure, without a warrant, based on reasonable
suspicions, of the probationer's person, any vehiclle the probation owns or is driving, and any of
the probationer's possessions..." S.C. Code Ann. § 24-21-430 (Supp. 2013). The act took effect
April 29, 2010. (emphasis added). S.C. Code Ann. § 24-21-430 states that:

The court may impose by order duly entered and may at any time modify the
conditions of probation and may include among them any of the following or any
other condition not prohibited in this section; however, the conditions imposed
must include the requirement that the probationer must permit the search or
" seizure, without a search warrant, based on reasonable suspicions, of the
probationer's person, any vehicle the probationer owns or is driving, and any of
the probationer's possessions by: o :
" (1) Any probation agent employed by the Department of
Probation, Parole and Pardon Services; or
(2) any other law enforcement officer, but the conditions
imposed upon a probationer who was convicted of or pled
guilty or nolo contendere to a Class C misdemeanor or an
unclassified misdemeanor that carries a term of imprisonment
of not more than one year may not include the requirement that
the probationer agree to be subject to search or seizure, without
a search warrant, with or without cause, of the probationer's
person, any vehicle the probationer owns or is driving, or any
of the probationer's possessions.

'S. C. Code Ann. § 24-21-430 (emphasis added).
Appellant signed a specific agreement form prior to his probation indicating her

understood and consented to this provision of his probation involving searches of his person and
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property upon reasonable suspicion. [RbA, p. _»Court's exhibit No. 1]; [Tr. p. 40 1. 21-p. 41 L
14]. o

In this appeal, Appellant does not reference this probation statute nor Appellant’s consent
to the search in issue one of his brief. However, this statute and agreement was the partial basis
the trial court held that thé _éearch did not violate the Fourth Amendment because of this
form. [Tr.p. 97 1l. 5-25]. As shown by the Knights case, it is a constitutional sfatute that permits
ofﬁcers to search possessions upon reasonable suspicion and does not require probable cause.

S.C. Code Ann. § 24-21-430 requires officers to have reasonable suspicion, and that they
must search only "the probationer's person, any vehicle the probationer owns or is driving, and
any of the probationer's possessions." "The degree of individualized suspicion required of a
search is a’determinatién of when there is a sufficiently high probability that criminal conduct is

occurring to make the intrusion on the individual's privacy interest reasonable.” United States v.

Knights, 534 U.S. 112, 121 (2001). "When an officer has reasonable suspicion that a prbbationer
subject to a search condition is engaged in criminal activity, there is enough likelihood that
criminal conduct is occurring that an ihtrusion‘ on the probationer's significantly diminished

privaéy"interests is reasonable.” Id. at 593.%. Because of this, when a court is asked to evaluate

" the constitutionality of a warrantless séarch of a probationer, the analysis is not always

straightforward. A court must balance “on the one hand, the degree to which [a search] intrudes
upon an individual's privacy and, on the other, the degree to which it is needed to promote

legitimate government interests.” Id.-at 113. Since “[t]he touchstone of the Fourth Amendment is

®e While S.C. Code Ann. § 24-21-430 does not provide a definition for "reasonable suspicions," the standard

they wish applied is clear. At the top of the Parole and Pardon Act, the General Assembly specifically references
U.S. v. Knights: "Whereas, as held by the United States Supreme Court in United States v. Knights, 534 U.S. 112
(2001), warrantless searches of probationers are allowed if based on reasonable suspicions..." 2010 South Carolina
Laws Act 151 The State.therefore uses the reasonable suspicion standard from Knights as the General Assembly's
intended standard. .- ‘ :
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reasonableness,” id. at 112, this balancing test must consider whether “an intrusion on the
probationer’s significantly diminished privacy interests is reasonable,” id. at 121.

Since both requirements of S.C. AC!ode Ann. § 24-21-430 were met, Appellant, as.a
probationer at the time of his arrest,-previoﬁsly co'nsented_ to this type of search.

2. DEPUTY HARTER HAD REASONABLE SUSPICION TO VIEW THE
BACK OF THE COMPUTER.

The trial court found that the probation statute and his waiver was applicable to allow a
search with reasonable suspicion. The Appellanf does not assert that Appellant was not a
probationer nor does he contest the agfeément. Respondent submits the “reasonable suspicion”
was correctly found to exists to support the viewing of the laptop and its subsequent introduction
at triai. |

“Reasonable sﬁspicion” “is formed by specific, articulable facts which, together with

objective and reasonable inferences, form the basis for suspecting that the particular person

detained is engaged in criminal activity.” U.S. v. Burkett, 612 F.3d 1103, 1107 (9th Cir.2010).

When determining whether reasonable suspicion exists, courts must review the “totality of the
circumstances” to ascertain whether the officer had “some ‘minimal level of objective

juétiﬁcation” to suspect legal wrongdoing. Id. This review “must be based on commonsense

judgments and inferences about human behavior.” Illiﬁois v. Wardlow, 528 U.S. 119, 125, 120
| S.Ct. 673, 145 L.Ed.2d 570 (2000). While requi?ing more than a “hunch,” Terry v. Ohio, 392
US. 1, 27,7 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), it fequires “considerably less than proof of
wrongdoing by é preponderance of the evidence,” and falls below the probab}e cause standard Qf :

“a fair probability that contraband or evidence of a crime will be found.” U.S. v. Sokolow, 490

U.S. 1,7, 109 S.Ct. 1581, 104 L.Ed.2d 1 (1989).
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In U.S. v. Knights, because the officers knew Kﬁights was on probation, that fact, as the
Supreme Court said, was relevant to both sides of the balance—the degree of intrusion into the
individual’s privacy and the degree to which the intrusion is needed to protect legitimate
governmental interests. The entire premise of Knights and the cases that have followed Knights
is that probationers have given up the expectatioﬁ of privacy enjoyed by those who are not on
probation. Moreover, the Knights balancing test ‘appropriately accounts for an officer’s
knowledge (or lack therefore in some settings) of the probationer’s status.

Because he was on probation, he did “ ‘not enjoy the absolute liberty to which every

citizen is entitled.” » United States v. Carter, 566 F.3d 970, 974 (2009) (quoting United Stétes V.

Yuknavich, 419 F.3d 1302, 1308 (11th Cir.2005)). Further, Edwards had a probation condition
requiring him to submit to the search of his person, property, reéidence, or vehicle at any time of
the day or night'with or without consent or search warrant. Because Edwards terms of probation
broadly allowed warrantless searches, his expectation of privacy is further lowered. Id., 566 F.3d
at .974—75 (sééréh of probationer’s home only required “reasonable su.spicion”7 despite his

“higher” expectation of privacy because his probation condition only required home visits by his

probation officer). ®

7 Some courts have held that reasonable suspicion is required for searches of probationers and parolees. See, e.g.,
U.S. v. Baker, 221 F.3d 438, 444 (3d Cir. 2000) (search of parolee's car invalid because no specific facts found to
justify search of trunk and glove compartment); U.S. v. Henry, 429 F.3d 603, 609, 614 (6th Cir. 2005) (search of
probationer's residence invalid because no reasonable suspicion of probation violation as required by authorizing
" state statute). _

However, other courts have upheld statutes authorizing searches where there is no suspicion of parole or
probation violation. See, e.g., U.S. v. Reyes, 283 F.3d 446, 462 (2d Cir. 2002) (no reasonable suspicion or probable
cause required for home visits by probation officers to defendants on supervised release); U.S. v. Midgette, 478 .
F.3d 616, 624 (4th Cir. 2007) (no individualized suspicion of probation violation required for searches for purposes’
“reasonably related” to probation). '

EA special needs search in the probation or parole context is often determined to be reasonable because it is
conducted pursuant to reasonable state regulations governing probation or parole. See Griffin, 483 U.S. at 880
(warrantless search of probationer's home valid because “conducted pursuant to a valid [state] regulation
governing probationers”); see, e.g., U.S. v. Barner, 666 F.3d 79, 84-86 (2d Cir. 2012) (warrantiess search of
parolee's ““storage room” valid because conducted in accordance with reasonable state parole policies and
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On the Government’s side of the balance, the officers had an arrest warrant establishing
probable cause to arrest Appellant for a probation violation. Clearly, arresting a probation
violator ée_rved compelling govemment interests. The entry into Appellant’s residence to search
for and arrest was'proper. The Third Circuit has concluded that éfﬁcers may have “reasonable

suspicion” to search a property to determine if a probationer violated the terms and conditions of

his probation by failing to obtain approval before changing his residence. United States v.

Manuel, 342 Fed. Appx. 844, 847—48 (3d Cir.2009); relying' on Griffin v. Wisconsin, 483 U.S.

‘868, 875-76, 107 S.Ct. 3164, 97AL.Ed.2d‘709 (1987). In Manuel, the conditions of Manuel's
release expressly provided that he could not change his residence without the permission of his

probation/parole officer. The Third Circuit affirmed a finding by the District Court that the

regulations); U.S. v. Jones, 152 F.3d 680, 685-86 {7th Cir. 1998) (warrantless search of parolee's residence valid
because conducted in accordance with reasonable state parole policies and regulations); U.S. v. Vincent, 167 F.3d
428, 430 (8th Cir. 1999) (warrantless search of probationer's home'valid because conducted in.accordance with
reasonable state probation scheme under which court could impose requirement that probationer submit to
warrantless searches); U.S. v. Conway, 122 F.3d 841, 842 (9th Cir. 1997) (warrantless search of probationer's home
valid because conducted according to reasonable state statute); U.S. v. Warren, 566 F.3d 1211, 1217-18 (10th Cir.
2009) (warrantless search of parolee's home valid because it complied with Colorado probation regulations). But
see, e.g., U.S. v. Robinson, 857 F.2d 1006, 1008 (5th Cir. 1988) (refusing to extend Griffin and special needs analysis
to federal probation officers not acting pursuant to regulations). Warrantless searches of probationers and
parolees are also analyzed and upheld under a separate, distinct “totality of the circumstances test.” See Samson
v. Cal., 547 U.S. 843, 851 (2006) (suspicionless search of parolee justified based on totality of circumstances, state's-
“overwhelming interest” in supervising parolees, and state parole condition requiring parolees to submit to search
or seizure at any time); see also U.S. v. Knights, 534 U.S. 112, 118 (2001) (same); see, e.g., U.S. v. Graham, 553 F.3d
6, 15, 18 (1st Cir. 2009) (totality of the circumstances justified warrantless search of probationer's house due to
state's interest in monitoring probationers); U.S. v. Williams, 417 F.3d 373, 376-78 (3d Cir. 2005) (totality of
circumstances justified officer's search of parolee's residence because officer had reasonable suspicion to believe
that parolee illegally possessed gun); Banks v. U.S., 490 F.3d 1178, 1193 (10th Cir. 2007) (totality of the
circumstances justified warrantless, suspicioniess requirement for DNA sample because government interests
advanced by DNA collection outweighed probationers' diminished expectation of privacy); U.S. v. Yuknavich, 419
F.3d 1302, 1311 (11th Cir. 2005) (totality of circumstances justified officers' search of probationer's computer
because officers had reasonable susplc10n to believe probationer was violating terms of probation).
However, some courts have held that a regulatory framework governing the searches is unnecessary. See, e.g., U.S.
v. Giannetta, 909 F.2d 571, 575-76 (1st Cir. 1990) {warrantless search reasonable where sentencing judge
“narrowly tailor[ed]” probatuon search conditions and search based on reasonable suspicion); U.S. v. Lifshitz, 369
F.3d 173, 177, 189-93 (2d Cir. 2004) (warrantless monitoring of personal computer valid where imposed as a
probation condition by sentencing judge and reasonable under special needs balancing of state interest and
privacy interest); Shea v. Smith, 966 F.2d 127, 134 (3d Cir. 1992) (warrantless search of probationer's home valid in
absence of governing state regulation because based on reasonable suspicion of parole violation); U.S. v. Payne,
181 F.3d 781, 787-88 (6th Cir. 1999) (warrantless search of parolee's home based on reasonable suspicion of
parole violation valid even in absence of regulatory scheme).
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totality of the circumstances—including the two telephone calls from an anonymous informant
reporting that Manuel was living at the Washington Street Address, and the fact that Officer
Dowling corroborated this information by observing the name “T. Manuel” written on the
mailbox outside of the residence, together with Ménuel's having the keys in his possession—

gave the officers probable cause to believe that Manuel resided at the Washington Street address.

See Motley v. Parks, 432 F.3d 1072, 1080 (9th Cir.2005) (en banc) (“before conducting a
warrantless search pursuant to a parolee's parole condition, law enforcement officers must have
probable cause to believe that the parolee is a resident of the house to be seérched”). United

- States v. Manuel, 342 Fed. Appx. at 847. As such, it appears that an officer must have probable

cause to believe that a parolee is a resident of the house to be searched, but only needs
reasonable suspicion to search a property to determine if a probationer Qiolated the terms and
conditions of his probation by failingA to obtain approval before changing his residence. Id.
Simply put, by accepting the probationary status and terms of probation he had consented to ,the-

- search.

- Appellant claims that Arizona V. Hicks, 480 U.S. 321 (1987) holds that "the slighf
movement of stereo equipmept to reveal serial numbers during a warrantless search of an
apartment constituted a search under the Fourth Amendment._" Brief of Appellant p. 3. - This is
not the entire story as related to Edwards situation because he was a probationer, unlike Hicks.
Without moving the stereo equipment in Hicks, the police only had “reasonable suspicion” in
Hicks, not probable cause. That search led to theA incriminating evidence. In this case, because
the 'Appellant wés a probgtione_r, “reasonable suspicion"’ was 'al~1..that was required. Like the
situation in Hicks, reasonable suspicion ' existed‘. However, because Hicks was not a

probationer, the higher standard of “probable cause” applied. Here, due to Edwards status and
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agreement, reasonable suspicion was the standard. His eole reliance upon Hicks is misplaced
because it actually supports that reasonable suspicion was present.

Here, Deputy Harter was aware from the December 3, 2011 crime scene that a red Acer
Aspire was stolen and was aware of the fact that he-had recovered and reported the stolen
computer’s serial number and that it was a widescreen model. Deputy Harter was also aware that
the Petitioner was a probationer being subject to arrest at the time he entered the dwelling and
viewed the red Acer computer iri the Appellant’s lap. In addition, Deputy Harter was aware that
Acer computers were not the more available computers compared with IBM and Dell based
upon his persohal kno‘wledge of computers and that the .red model with a widescreen that he
viewed made it distinctive. Plainly, as the trial court correctly determi‘ned, this piovided
“reasonable suspicion”. io view the baek where the pfobationer’s expectation of privacy was
ininimized by his,status. Further, the intrusion upon the property by viewing the serial number
from the computer that was on the arrestee’s lap by picking it oft the ground and flipping it to
view the serial number was reasonable and minimal. His claim must be dismissed;. |

3. PLAIN VIEW.

"What a person knowingly exposes to the public, even in his own home or office, is not a
subject of Fourth Amendment protection.” Kiti at 351. Consistently with Katz, the Supreme
Court has uniformly held tliat the application of the Fourtil Amendment depends on whether the

. person invoking its protection can claim a 'justifiable' or 'reasonable,' or a 'legitimate expectation

of privacy' that has been invaded by government action. U.S. v. Knotts, 460 U.S. 276 (1983)

(citing Smith v. Maryland, 442 U.S. j735‘ (1979)). ‘Itiis well established that under certain
circumstances the police may seize evidence in plain view without a warrant." Horton v.

California, 496 U.S. 128 (1990). "Warrantless séarches and seizures are unreasonable absent a
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recognized exception to the warrant requirement." State v. Wright, 391 S.C. at 442, 706 S.E.2d

at 327.

A recognized ekception to the warrant requirement is p'lain view. Id. “Under the “plain
view’ exceptionvvto the warrant requirement, objects falling within the plain view of a law
enforcemgnt officer who is rightfully in a position to view the objects are subject to seizure and
may be introduced as evidence.” Id. at 443, 706 S.E.2d at 327.The two elements needed to
satisfy the plain view ;xception are: that the initial intrusion which afforded fhe plain view was
lawful; and that the incriminating nature 6f the evidence is immediately apparent to the seizing
authority. Id.

Here, Officer Harter was there lawfully, let in aléng with other police officers by
Simmons, a resident of .1347 Campus Drive due to the probétion arrest warrant for Appellant.
Also, the potential incriminating nature of the evidence was immediately apparent. Red wide
screen Acer Aspire laptops .were not common in 201 1, as Officer Harter testiﬁed. [Tr. p. 23 11.
11-19]. Accord, Hicks, supra. Plainly Officer Harter;s initial viewing and viewing ofv thé red
laptop was in plain view.’This viewing led to the reasonablé suspicion. |

Respondent submits the trial judge reasonably applied the p'recedent of the United States

Supreme Court in rejecting the suppression. His claim must be dismissed.
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ISSUE II: The Search of Appellant's Suitcase

II. The trial judge properly denied suppression concerning the suitcase
of Appellant provided to law enforcement by a third party where law
enforcement at the time had a “reasonable suspicion” that it contained
evidence of a crime where evidence existed at that time that the Appellant
had confessed to the murder, had described shoes worn at the crime, had
attempted to assist law enforcement in locating his shoes at his residence,
and other evidence, including the information about the seized red
~computer where the Appellant was a probationer subject to the statute and
agreement to have his possessions searched with a reasonable suspicion.
Further, prior to an inventory of the items, law enforcement received a
specific search warrant addressing the suitcase separate from the earlier
warrant for the home.

In his second argument, Edwards cbntends that under the totality of the circumstances,
law enforcement did not have “reasonable suspicion” to search and seize a suitcase which had
been provided by a third party to law enforcement which they claimed to have belonged to
Appellant. The'Abpcllant contends that law enforcément had no articulated basis to open and

~search for evidence of a crime when the suitcase had a serendipitous appearance outside
Edwards house. He claims a general hunch was not enoﬁgh. The trial judg_e reasonable concluded
that because the Appellant was on probation and agreéd to warrantless searches of his
possessions and property upon reasonable suspicion, suppreésion of the suitcase and its contenté
must be denied.
STANDARD OF REVIEW

“When reviewiﬁg a Fouﬁh Amendrﬁent search and seizure case, we do not review the

trial court's ultimate determination de novo, rather we apply a deferential standard.” State v.

Brown, 389 S.C. 473, 479, 698 S.E.2d 811, 814 (Ct.App.2010) (citing State v. King'ratsaiph_on,

352 S.C. 62,70, 572 S.E.2d 456, 459-60 (2002))); id. (“This court reviews the trial court's ruling
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like any other factual finding, and we will reverse only if there is clear error.”); id. (“[W]e will
affirm if any evidence exists to support the trial court's ruling.”).
RELEVANT FACTS

On February 16, 201 1,.Orangeburg County Narcotics Officer Johnny Thrower went to
1347 Campus drivé aiong with thé Probation Parole and Pardon team to serve a probation
violatién arrest warrant on Appellant. Upon entering the residence, He saw Appellant in the .
residg:nce smoking a marijuana cigarette and holding a red laptop in his lap. Deputy Harter was
among the others with him at this time. Appellant was taken into custody by Thrower and
another agent, and taken to fhe Criminal Investigation Division of tﬁe Orangeburg Sherriff’s
Department on Chestnut Street in Orangeburg, initially pursuant to‘ the probation arrest warrant.
They brought Appellant to fhe interview room and met up with 'head detective Lt. James
Shumpert of the Orangeburg County Sheriff’s Office. [Tr. p. 224 1. 18-p. 226 1. 15].

Between 8 and 9 PM that night, Appellant a'sked} for Ofﬁcef Thrower specifically to ‘join '
him in the interview room. This is what 'Ofﬁ(;er Thrower testified occurred:

I observed Edwards. He was leaning forward in his chair. He placed his hand in -
the palm of-placed his head in the palm of his hands, and he said: I messed up,
Thrower. I messed up. I said to him to tell me what you did. Edwards stated: 1
killed that lady. I messed up. And I said to him: take me through what happened.
He started off by saying: life just got to be too much. Bills. Everybody expecting
me to be so much. I got up that morning, and I knew I had to make something
happen. I needed to get some money. I walked through the neighborhood, and I
saw that house. A car was leaving out of the driveway, and I walked up to it. 1
walked up to that door. It was open, and I went in. [ saw the lady sitting down.
She looked up, saw me, and asked who was 1? She then started yelling, telling me
to get out of her house. He stated: She was yelling at me, telling her to-telling me
to get out of her house. She was.right up on me. Hitting him, he said. And she
was screaming. He stated that he pulled out a knife that he had brought with him
and began to stab her repeatedly. He stated that he could not get her to stop
screaming, and he blacked out. He stated that he may have passed out for a
moment, because when he woke up, he remembered slipping in some blood and
seeing kids in the room. He said he started to get scared, and he was trying to find
a way out of the house, and he grabbed a computer, and he ran out. -
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I asked what he did after that, and he said he left the house and ran around the
corner to an abandoned house on [Mingo] Street, and he threw up. He said he
took off the black hood he was wearing and placed it near the house somewhere
in the rear. He stated that he threw the knife he had used near a tree in the
backyard. And he told me he would show me where the house was. 1 told him
that I needed to know the place and where the shoes were as well. On that date,
he stated that they were in the storage at a room at his residence at the 1347
Campus Drive address. He agreed that he would show me where they were. And
I informed him at that time that he needed to let Lieutenant Shumpert know what
he had told me, and that he needed to give a formal statement, and he said he
would cooperate. ‘

Tr. p. 234 1. 23-p. 236 1. 14. Thrower testified that he went outside and told Lt. Shumpert

what had occurred. Lt. Shumpert entered the room with Officer Thrower, and told

Appellant that he would need to give a formal, written statement. Appellant said he was

too upset and asked if it could be recorded instead. His statement was recorded using the

interrogation room'’s recording system. [Tr. p- 236 1. 15-p. 238 1. 4]; [State's Exhibit No.

In the meantime, Britney Davis, who was _datirig one of Appellant's current roommates,

went down to the sheriff's departmént. Davis was not present when Appellant was gnested, but
she received phone call frém her boyfriend, Melvin, about the incident. She joined him at the
sheriff’s department off Chestnut, where police asked them to write a statement about if they had
ever seen Appellént with a laptop. After Davis gave her stafement, the two left the station and

~ Wwent back to Campus Drive to retrieve some of her boyfriend's things. They then drove to
Corona Apartments to find a place for Melvin to stay. Isaiah Smith (Davis refers torhim as

- Simba), who had previously lived at --—-‘C'ampus Drive, had moved out couple of weeks before
to Corona Apartments. DayiS and Melvin went to Smith's apartment,\ énd asked to stay. Smith
said Melvin could stay in Appellant's future room, but t'hey found a Suitcase in there that they

knew contained Appellant's belongings. They packed the suitcase in the truck and took it back to

- 28



----- Campus Drive. [Tr. p. 395 L 24-§. 398 1. 25]. [Note: Appellant was also in the process of
movipg out of ---- Campus Drive. Id.] |

The suitcase was a big green ( or described as black or dark) suitcase with an American
Airlines tag on the side displaying Appellant's name.

Britney Davis knew it was his suitcase because of the tag and because Davis, Melvin, and
Appellant were friends before the incident. Davis ‘took it back to Campus Drive residence,
where the police were still searc?hing. When they pulléd up and they got the attention of forensic
investigator, Lt. Gerald Carter. He opened the suitcase up in front of them and shined a light into
the suitcase. Tr.p. 387-388. Lt. Carter observed a black shoe and some clothing in the suitcase,
aﬁd noted that the patterns on the sole looked to be similar to the ones seen at the scene of the
- crime. Tr.p. 388-389. Lt. Carter apparently séid "we have what we need" and zipped the
suitcase back -up, taking possession of it. [Tr. p. 388, 1. 12-p. 390, 1. 12; Tr. 399, 1. 3-p. 401, 1. 3].
Lt. Carter stated that he placed it in his truck and turned it over.to Lt. Ketcherside. He stated
obtained a search warrant for the suitcase to be searched . Tr.p. 389, L. 15-17. Lt. Carter stated
he did not remove anything from the suitcase.

Appellant's friends Britney Davis and Melvin Simmons brought the suitcase back to the
police on their own initiative. Davis testified fhét "We thought it was a serious issue. We
thought that anything that belonged to [AppelIant], we didn't need to have possession of it." [Tr.
p. 401, 1L 15-17].

Iﬁvestigator William Ketcherside stated that he became aWare that third parties had
brought a s_uitcaée to the residence that night.' Tr.p. 356. He sta%ed that he did not search it that
night. Id. He testified that he obtained a seérch warrant the folloWing day (February 17) and |

fully searched the suitcase. Tr.p. 362, 1. 18-22. In it, the police fdund a jacket, shoes, and jeans
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that contained both the victim's DNA and Appellant's DNA.[The contents of the suitcase and the _
subsequent DNA tests will be addressed fully in issue III].
HQW THE ISSUE WAS RAISED BEFORE TRIAL
Before trial, Appellant moved to suppress the suitcase and its contents because it was an
“innocent” object. Solicitor Sorenson set forth the background for the trial court. He stated that
after the laptop was foutld and the Appéllaht taken into custody for the probation violation
warrant he was transported to the sheriff’s office and they got a search warrant for the entire
house to look for weapons and any other items of ‘evider_lce. The search is being executed and
Appellant is being interviawed and makes an oral statement admitting to the }homicide. This
information is conveyed back to them getting the warrant. Appellant agrees to return to the
- house laecause he tells them that shoes he was wearing are in the closet. (At the crime scene
there are bloody footprtnts with a distinctivé bottom sole pattern]. They are not found at the
scene. While this is occurring, Vhis roommate and the roommate’s girlfriend come back to the
residence with a suitcase , indicating that he had left it at another apartment that they tzvere
potentially mt)ving into. The large green suitcase had a USAirways tag With thew Appellant’s
name on it. They turn it over to the Sheriff’ s Department. Tr.p; 32. An investigator initially \
opens it in their presence and sees a pair of shoes and clothing. Tr;p. 33. He then zips it back
up. He states that they ultimateiy get (another) search warrant, take it back to the sheriff’s
department and search it the next day. ‘Within the suitcase are shoes, a pair of jeans, a tee shirt
which all have blood consistent with the victim’s DNA and paperwork concerning the
A Appellant as a part'-t'ime' 'studant at South. Carolina State. Trp.33. - | — |
Appéllant’s counsel stated that the suitcase was an “innocent” Vobject and that the'police'

no reason to believe anything was in the suitcase; and that the search warrant that they had at the
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time was only for the home. Tr.p. 34, 1. 3-10. He stated that the suitcase was opened
somewhere outside before being brought into the house. He also argued that, while Edwards had
made statement about there being shoes, he never said were in the suitcase, and he was not asked

for consent. He further stated that the State could have secured a warrant for suitcase (before

they initially opened it) since Edwards was in custody and could not access the suitcase. Further,

~ apparently in the alternative, that the State didn’t have reasonable suspicion to search the suitcase

because all the information the State had was that somebody had come and said it belonged to
Apbellant, and that Appellant's name was on th¢ side of the suitcase. [Tr. p. 34,1. 1-35,1. 17]. ,'
The State responded that the suitcase was admissible under various reasons. First,Athe
probation statute S.C. Code Ann. § 24-21-430, which allows law "enforcement to search a
probationer’s person, \}ehicle, or any of the probationer’s possessioné based on reasonable
suspicion. He felt at this time, it was beyond a reasonable suspicion. Tr.p. 36, 1. 1-4. Further, at
the time the suitcase was brought by Britney to tﬁe residence, Appellant had already confessed to
killing the victim and had brought the ofﬁcers_ back to the area look for Avarious items.
Therefore, the State had “reasonable suspicions” that a cri‘me had been commifted to search his
property, vehicle and peréon ﬁnder the probation statute [for a xﬂost sefious probation vioiation,
the commission of a crime while on probation]'. Tr.p. 36-37. He notes that if it was inside the
residence at that time when it was brought, 1t would have been covered by the search warrant
that they had as a resﬁlt of the computer. Tr.p. 37. The State also argued in the alternative that
the suitcase had been abandoned somewhere else and a third party brought it back to Defendant’s
?esidence, so it wdﬁld fall under the scope of the search warrant. Tr.p. 37. In an abundancé of
cautién, the State obtained a search warrant the following day to search suitcase. [Tr. p. 35, 1.

18-p. 35, L. 6].
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Appellant responded that law enforcement or probation officers needed reasonable -
suspicions under the statute; they must Have reasonable suspicion that evidence of a crime is
going to be found in a specific place. He stated that, at the time the suitcase was opened after it
was breught to the scene by Britney, the State did not have “reasonable suspicion,” and he
claimed that Appellant had ‘not abandoned the suitease. He also stated that the search warrant
was only forithe house, and that the suitcase was not in initially 'the house. [Tr.p.381. 7-p. 40 1.
14].

| The trial court inquired of the Appellant .why wouldn’t the probation statute (and
agreement) not give law enforcement the right to search the seitcase and any of Appellant"s
possessions. The trial court stated that even if he hadAabandoned it, they were bringing it back.
As to reasonable suspicion, the trial court noted that by that time, they had found a computer,
the Appellant had given a stafement (inculpatory), and the Appellant has agreed —to come baek to
the residence to show them where the shoes are. Tr.p. 38, 1. 8-20. The Appellant urged that
reasonable suspicion was similar to probable cause and that they had to have a reasonable
suspicion that evidence was going to be found in a speciﬁc place. Tf.p. 38, 1. 21-25. The trial
court resbonded that it was “in that suitcase.” Although Appellant argeed that when they
initially opened it, they did not have reasonable éuspicion. He denied that they could have gone
anyplace ihat might have things inside at ;that time including opening’ suifcases, opening cars
and looking in drawers. Ho@evef, Judge Ear13.1 stated but he had left the suitcase at another place
and people where he left it —not law enforcement — brought it over to them while they were
searching the house. Tr.p. 39, L 11-16. |
\ Appellant claimed that he had not abandoned the suitcase because it was at a place thaf he

‘intended to be living. However, when questioned why they had brought it over, the Appellant
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acknowledged that they did not want to have anything to do with the Appellant or that suitcase.
Tr.p. 39-40.° The court acknowledged that with: “absolutely.” Tr.p. 40, 1. 2.

| Appellant also. contended that the search warrant was limited because the suitcase was
not in the house when the warrant was written because he claimed it was not in the house but
somewhere also at that tirhe. Tr.p. 40. He claims that therthird parties brought it over there

afterward. Id.

The trial court deferred ruiing on the motion until after the Jackson v. Denno hearing.
[Tr. p. 40 11. 4-20]. After the hearing, the court ultimately ruled that the motion to suppress the
suitcase was denied based on the probation statute, the waiver signed by defendant (Court's
exhibit no. 1), and that the officers had reasonable suspicions that a crime had been committed to.
search the suitcase. [Tr. p. 97, 11. 5-25]. |
OBJECTION AT TRIAL
At trial, Appellant timely objected to the introduction of a photograph of the suitcase and
its contents as per pretrial objections. The Court again denied the motion. [Tr. p.-363 1. 4-8].
A. APPELLANT HAD ALREADY CONSENTED TO A SEARCH OF HIS
POSSESSIONS BY SIGNING COURT'S EXHIBIT NO. 1, AND- OFFICER
KITTREL HAD THE REASONABLE SUSPICIONS REQUIRED BY S.C. CODE

ANN. § 24-21-430 TO UNZIP THE SUITCASE AND SHINE A FLASHLIGHT
INTO THE SUITCASE. :

° At trial Britney Davis testified that that day when they returned to Corona Apartments. Isiah said that Melvin
could stay in Cleo’s (intended) room and they went up and saw Cleo’s belongings. Britney stated that they packed
up Cleo’s suitcase and took it back to Campus Drive (the scene of the arrest). She stated that when they got there,

" Britney got out and got the attention of one of the officers and showed him the suitcase. Tr.p. 399. She stated at
that time he opened it up in front of them, shined a light in it and then took possession of it. Id. She said she
brought it to the law enforcement because “we thought it was a serious issue. We thought that anything that
belonged to Cleo, we didn’t need to have possession of it” so she brought it back and turned it over to one of the
officers. Tr.p. 401, |. 12-21. She denied that she had been asked by the police to bring anything back to the police .
Tr.p. 401, 1. 12-15. She also stated that she did not actually see Edwards bring the suitcase to Corona Apartments.
Tr.p. 401, |. 7-11. She stated that neither she nor Melvin had opened up the suitcase before they brought it to the
police. She stated it was their idea to do it. Tr.p. 402, 1. 19-24.
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Appellant argues that the trial court erred in ﬁnding that the officers had “reasonable
suspicion” to search the suitcase when it was delivered to them that night. Essentially, he clzrlim.s'
that when a third party brings any item directly to law enforcement which may belong to
Appellant, they would not be able to view it without a search warrant or, under this
. circumstance of a probationer, the existence of reasonable suspicion. However, at the moment
ihe suitcase was brouéht to Campus Drive by Britney Davis and her boyfriend reasonable
suspicion was abundantly present. Law enforcement Wa_s aware of his confession, the savage
nature of the knife attacks, and the bloody crime scene, the officer had reasonable suspicion that
Appellant might have incriminating evidence in the suircase, particularly since the shoes he
claimed to be wearing during the crime were .not within the house. |

The officers had reasonable suspicion to open the suitcase as allowed under S.C. Code
Ann. § 24-21-430. S.C. Code Ann. § 24-21-430 allows a warrantless search where officers have
reasonable suspicion, and that they must search only "the probationer's perscn, any véhiclc the
probationer owns or is driving, and any of the probationer's possessions." Based upon the
luggage tag, this was one of Appellant’s posscssions, even though not present in the house
where it was identified asv Edwards by Britney Davis and Melvin.

"The degree of individualized suspicion required of a search is a determination of when

there is a sufficiently high probability that criminal conduct is occurring to make the intrusion on

the individual's privacy interest reasonable." U. S. v. Kniglits, 534 U.S. 112, 121 (2001).
“When an officer has reasonable suspicion that a probationer subject to a search condition is
engaged in criminal activity, there is enough likelihood that criminal conduct is occurring that an

- intrusion on the probationer's significantly diminished privacy interests is reasonable.” Id. At

593.
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At the time of the search, the crime scene at ---- Goff Ave. had been-had been processed,
and police were aware of how bloody the crime had been. Also, Appellant had confessed to the
crime and had offered to show vpolice where the shoes he had worn were located. Finally,
officers had found Appellant's bloody hoody and bloody knife at Mingo St.

Based on knowledge of these facts, it is clear that officers knew that criminal conduct
occurred that made the intrusion on the individual's privacy worthwhile. Viewing it from the
officer's perspective, that suitcase could have contained bloody clothes, more stolen goods,
another weapon, or other evidence from ----- Goff Ave. The brief opening of the suitcase ih the
presence of the third parties who brought it to law enforcement on their own does not violate the _
Fourth Amendment Where the probat'ioner‘ had redﬁcea his;eXpelctation o'f privacy over the
suitcase when the item was left by Edwards at another location. Beéause it was one of his
possessions it was subj(;ct to the statute and his probation agreement. The trial court was correct
in concluding this was a basi§ for denying the suppression. A third party turned it over to law
enforcement because thgy did not want to have possession of it under the circumstances.

Respondent would also note that prior to the actual inventory of the iterﬂs, Lt. Carter had
a new search warrant by a magistrate to search the suitcase on February 17. See Tr.p. 369-370, p
389, 1. 15-17; p. 404. [State's Exhibit 34 (Search Warrant)]. There has not been a showing that
the initial brief look by Lt. Carter affected the probable cause for the warrant.

The evidence of reasonable suspicion available to officers at the time Dayis and Melvin
brought the suitcase to them was significantly greater than what Appellant argues in his brief.

The trial court based his ruling on this -informat_ion, which supports an inference of .vr‘easoﬁable
‘sﬁspicion. This evidence amply suppoﬁs the trial court's findings, therefore this Court should

affirm.
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B. APPELLANT’S SUITCASE WAS SEIZED BY THIRD PARTY ACTORS
BRITNEY DAVIS AND MELVIN SIMMONS AND PROVIDED TO LAW
ENFORCEMENT DIRECTLY AND APPELLANT CANNOT HOLD THE STATE
RESPONSIBLE FOR THEIR ACTIONS.

The State submits as an alternative sustaining ground that the seizure of Appellant's
briefcase was by a third-party action, not attributable to the State. The opening of the suitcase
provided to the government by third parties not acting as state agent removed any coverage from

the Fourth Amendment. "[A]n analysis of whether a private citizen's search and seizure is

attributable to the State requires an inquiry into the totality of the circumstances.” State v.

Cohen, 305 S.C. 432, 436, 409 S.E.2d 383, 386 (1991), cert. denied, Cohen v. South
Carolina,‘503 U.S. 942, 112 S.Ct. 1490,‘ 117 L.Ed.2d 630 (1992). “Factors to be considered

include: the citizen's motivation for the search or seizure; the degree of governmental

- involvement, - such as advice, encouragement, knowledge about the nature of the citizen's

activities, and the legality of the conduct encouraged by the police.” Id. “The Fourth

 Amendment does not bar a search and seizure, even an arbitrary one, effected by a private party

on his own initiative.” State v. Brockman, 339 S.C. 57, 66, 528 S.E.2d 661, 666 (2000), cert.

denied, Brockman v. South Carolina, 530 U.S. 1281, 120 S.Ct. 2757, 147 L.Ed.2d 1018 (2000).
“It does, however, bar c;,vidence arising from such intrusions if the private party acted as an
inétrﬁment or agent of the government.” Id. “The party challenging admission of evidence has
the burden to show sufficient government involvement in the privéte citizen's conduct to warrant

fourth amendment scrutiny.” Cohen, 305 S.C. at 434, 409 S.E.2d at 385."

1%tate v. Cohen, 305 S.C. 432, 434, 409 S.E.2d 383, 384 (1991) (“The Fourth Amendment does not bar a search and
seizure, even an arbitrary one, effected by a private party on his own initiative.”); id. at 434, 409 S.E.2d at 385
(“The party challenging admission of evidence has the burden to show sufficient government involvement in the
private citizen's conduct to warrant [Fjourth [Almendment scrutiny.”); id. at 435, 409 S.E.2d at 385 {“Even where
the government encouragement was rather strong and specific, yet short of an explicit request for a search, courts
have been inclined to declare the search private nonetheless if there was in addition a legitimate private purpose
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Appellant has never claimed that Britney Davis acted as an agent of the government in
seizing the suitcase. Although Davis and Melvin returned to the Corona Apartment only after
being questioned, the record is uncontradicted that no one asked them to bring the suitcase (or
any item) to the police. Davis testified that they brought the suitcase back on their own, because
they were worried about keeping it given what was happening to Appellant. It cannot bé ignored
that at the time of the transfer, it was Britney Davis who possessed the item — not Appeliant.
Further, it was proper for the law enforcement qfﬁcer ‘under those circumstances to look inside
the item that he was being independently provided by Britney Davis as being Appellant’s
property from another location for their own safety, althdugh Davis claimed to not have opened
the suitcase before providing it to LT. Carter.'" There may be an issue as to whether by brihging
the propefty from their residence, i.e., exerting complete control over the item Davis may have

had the ability to consent to Lt. Carter’s brief opening of the suitcase.'> However, it doés not

behind the search.”); id . at 436, 409 S.E.2d at 386 (“[A]n analysis of whether a private citizen's search and seizure
_is attributable to the State requires an inquiry into the totality of the circumstances. Factors to be considered
include: the citizen's motivation for the search or seizure; the degree of governmental involvement, such as advice,
encouragement, knowledge about the nature of the citizen's activities, and the legality of the conduct encouraged
by the police .”).
" see U.S. v. Jacobsen, 466 U.S. 109, 115-21 (1984) (police search of items already searched by private party is
justified, but police must obtain warrant before conducting more extensive search); see, e.g., U.S. v. Williams, 41
F.3d 192, 196 (4th Cir. 1994) (police search of suitcase valid because airport baggage handler privately searched
suitcase for identification and saw 5 opaque cellophane packages); U.S. v. Oliver, 630 F.3d 397, 407 {5th Cir. 2011)
(police search of cardboard box valid because box left unsecured by defendant in girlfriend's dining room, where
she searched it prior to giving it to police). But see, e.g., U.S. v. Williams, 354 F.3d 497, 510 {6th Cir. 2003) (police
search of residence invalid because extended to places landlord's prior search did not include); U.S. v. Rouse, 148
F.3d 1040, 1041-42 (8th Cir. 1998) (police seizure of contraband items uncovered during private search of suitcase
by airline employee valid but search of other contents in suitcase required warrant); U.S. v. Young, 573 F.3d 711,
720-21 (9th Cir. 2009) {police search of closed backpack found in defendant's hotel room invalid because hotel
staff who had previously searched it could not have been “virtually certain” that firearm contained therein was
contraband); U.S. v. Donnes, 947 F.2d 1430, 1435 (10th Cir. 1991) (police search of camera case invalid because
private search revealed case but not cohtents).

" See State v. Laux, 344 S.C. 374, 376, 544 S.E.2d 276, 277 {2001) (“The test of whether a third party has sufficient
status to consent to a search is whether the third party possesses common authority over or has some other
sufficient relationship to the premises or effects searched.”); id. (“Common authority is defined as mutual use of
the property by persons generally having joint access or control for most purposes, so that it is reasonable for
officers to believe the person granting consent has the authority to do so.”). But see, United States v. Jaras, 86
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appear that the suitcase would fit the definition of abandoned property for 4" Amendment

. purposes. See Abel v. U.S., 362 U.S. 217, 241 (1960) (warrantless seizure of items abandéried in

hotel wastepaper basket did not violate 4th Amendment because defendant had already checked

out and because “[t]here can be nothing unlawful in the Government's appropriation of
abandoned property”). °

SUMMARY

The sfate trial judge correctly denied tﬁe motion to suppress the items recovered from

the éuitcase’ brought to law enforcement by Britney Davis. The government had reasonable

Asuspicion (and probable cause) to search the iterﬁs withiﬁ the suitcasé where the Appellant had

confessed to the murder, evidence of the computer tied Appellant to the crime, a search warrant

was already received concerning th¢ Campus residence and there was an ongoing search for

clothes and shoes that would have blood from the crime scene and matching distinctive patterns.

Further, the fact that a search warrant was acquired the next day before the invE;ntory of

the suitcase of the particular items, reveals that the matter was subject to harmless error and

inevitable discovery. See State v. Jenkins, 398 S.C. 215, 717 S.E.2d 761 (Ct. App. 2012) (“As

the Fourth Circuit has stated: “The inevitable discovery doctrine cannot rescue evidence obtained
via an unlawful search simply because probable cause existed to obtain a warrant when the

government presents no evidence that the police would have obtained a warrant. Any other rule

F.3d 383, 389-90 (5th Cir.1996) (concluding that there was no apparent consent when the third party clearly
informed the officers that the suitcases searched belonged to someone else).

B see U.S. v. Wilson, 36 F.3d 1298, 1303 (5th Cir. 1994) (reasonable expectation of privacy not relinquished .
because property not abandoned when defendant left checkbook in wastebasket of hotel room in which friend
was living and defendant was friend's overnight guest there), overruled on other grounds by U.S. v. Gould, 364
F.3d 578, 586 (5th Cir. 2004) (en banc); U.S. v. Basinski, 226 F.3d 829, 838 (7th Cir. 2000) (reasonable expectation
of privacy not relinquished because defendant ordered friend to hide and burn briefcase); U.S. v. Ramos, 12 F.3d.
1019, 1026 (11th Cir. 1994) (reasonable expectation of privacy not relinquished because property not abandoned
when defendant left locked briefcase with his other belongings in leased room that he did not vacate for 4 hours
past termination of rental period); U.S. v. Most, 876 F.2d 191, 197 {D.C. Cir. 1989) (reasonable expectation of
privacy not relinquished because no abandonment when defendant left bag in care of store clerk).
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would emasculate the Fourth Amendment”, ciﬁng-United States v. Allen, 159 F.3d 832, 842 (4th
Cir.1998)) . Here, the warrant was sought and received. The fact that a third party provided the
suitcase and asserted that it belonged to the probationer provided a reasonable basis to satisfy the
demands of the Fourth Amendmént under these circumstances under the totality qf the

circumstances. Suppression of the suitcase and its items was not warranted.

39



Issue II: Fruits of the Suitcase Search
IV.  The trial court did not err in admitting the evidence récovered from
the suitcase provide by the third party which was not in violation of
the Fourth Amendment or an illegal search. However, even if the
particular items should have been suppressed, any error was
harmless err in lights of the plethora of evidence tying Appellant to
the crime.

Respondent adopt and incorporate by reference the correctness and admissibility
of the items based upon the lawful search set forth in Argument two. In this third
argument the Appellant contends that if those items were the fruit of an illegal search,
particularly the clothes and shoes within the suitcase, he would not have the DNA

evidence from those items tying him to the crime. He basis his argument on Wong Sun

v. U.S., 371 U.S. 471 (1963) and the “fruit of the poisonous tree” doctrine . Respondent

concurs that if the search (or searches) of the suitcase was impro'per these items would
not be admissible unless the State was able to show that it would be inevitably
discovered. As noted above, the actual search was ultimately which inventoried the items
was done pursuant to a search warrant for the suitcése. Whether the initial view by Lt.
Carter was in violation of the F purth Améndment to satisfy re;clsonable suspicion was
trumped by the later search warrant based upon probable cause. His argument, as noted
above must fail.

Nevertheless, a sound argument can be made that if the suitcase items should
have been suppressed, any error was harmless error in light of the overwhelming
strength of the evidence including the App’ellant’s‘ confession as noted preyioﬁsly.

FACTS
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Starting again wheré Issue II left off, Appellant had just confessed to the crime. After the
interview was over, around 8:00 or 9:00 PM, the officers weht to the place Edwards said he
placed the knife and other items he described in the interview. They first went to the abandoned
house oﬁ Mingo Stréet. Officer Thrower and other law enforcement officers attempted to locate |
the items Edwards described, but it was dark so couldn’t. They went back to 1347 Campus
Street to find the shoes, but they were not there either. The officers went back to the Mingo
Street house on February 17 and located several items. Officer Thrower found a black hooded
sweatshirt at the rear of the residence near some shrubbery & a fence, which also céntained aT-
shirt. Officer Michelle Rice found a knife stuck in the ground. [Tr. p. 239 1. 14-p. 242 1. 21];
[Tr. p. 298 L. 20-p. 300Al; 16]. The clothes oﬁ the ground became State's Evidence No. 35, and
the knife became State's Evidénce No. 38. |

Nadia- Weldon, who was still dating defendant up until his arrest, testified that .‘sh/e saw
Edwards weér a black kind of hoodie in February 2011, and he typicallyl wore a pair of black
shoes. She recognized State’s Exhibit No. 40 as Cleo’s shoes. [Tr. p. 327 1. 12-p. 328 1. 16]

William Ketcherside, a forensic investigator, found multiple footwear impressions around
the ----Gqff Ave, including many bloody footprints,‘ and sent them to SLED for analysis.\ [Tr. p.
3311 6-p. 351 1. 3]. He also collected a vial of the victim's blood from the autopsy to use for
. SLED DNA analysis. [Tr. p. 352 1. 3-p. 353 1. 24]; State's Exhibit 34. Two othér areas wére also
swabbed by

Karl Kenley, an expert in footwear identification with SLED, took several swabs from

Appellant's shoes, and labelled- th‘eh:liAés.SLED numbers 17.1-17.5.'"* He also took shoe print

™ Item 17.1: taken from the sole near edge of left toe of the right shoe. Item 17.2: taken from toe area of the
rubber sole on the right shoe. Item 17.3: taken from the big toe side of the left shoe near the front fabric portion.
17.4: taken from the top of the left shoe near the fabric. Item 17.5: taken from little toe side near the crack, near
the outsole of the left shoe. [Tr. p. 409 Il. 4-11]. Two additional swabs were taken of the interiors of the shoe.
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impressions of Appellant's shoes, and compared them to the prints left at the scene. They were
made by the same type of shoe (Greedy brand tennis shoes). [Tr. p.4051.4-423 1. 22].-

Verona Gibson, a" SLED agent who processeé crime scene evidence, also took two
additional samples swabs, one from the interior of each foot to determine ownershi.p of the shoes.
[Tr. p. 433 1. 13-p. 343 1. 18.] These weré labelled SLED numbers i7.6 and 17.7, respectively

the left and right interiors. Gibson also took several other samples.

State’s Exhibit No. 35, the black hoodie and t-shirt recovered from Mingo Street, were
deéignated as 15.1 and 15.2, respectively. The top of the hoodie, which had tested positive for
blc:)od, was designated SLED 15.1.1. The neck, collar, cuffs and underarms of the hoodie were
scraped for owner identification, and the resulting sample was labelled SLED 15.1.2. The neck
and underarrﬁs of the t-shirt were scraped similarly for éwnership and designated SLED 15.2l.1.l 4
Several hairs were designated as 15.1.2, but were not tested. [Tr. p. 426 1. 11-4291.21].

State's Exhibit 38, the knife found at Mingo Street, became SLED 18. Item 18.1 was a
sample taken from the blade, and 18.2 was a sample taken from the handle. Neither tested
presumptively positive for blood. [Tr. p. 430 1. 23-p. 431 L. 20].

State's Exhibit 36, the jeans in the suitcase, were also sampled and became SLED 19. An
area near the zipper tested presumptively positive for blood, was cut out, and designated SLED
19.1. The waistband was scraped for oWnership and became SLED ‘19.2. [Tr.p. 4311 21-p. 432
1. 18]. |

State's Exhibit 37, the t-sﬁirt in the sujtcase, was also sampled and became SLED i6. An
area that waé tested for blood (it is not clear from the record Where) became SLED 16.1. The
underarms and neck Weré scraped for ownership and became SLED 16.2. [Tr. p.v430 L. 23-p.7

431 1. 20].
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Catherine Leisy, an expert in DNA serology, tested all of the samples (except for 17.2

and 17.4). Her findings are indicated-in the chart on the next page:
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Chart of DNA Results Sample - Sample Sample  Victim  Appellant

DNA DNA isa DNA - DNA
- Exhibit Number Matches ~ Matches  Mixture Excluded Excluded
e SLED Numbers _ Appellant Victim from from

Sample Sample

State’s Exhibit 35: Clothes at Mingo St."”

e 15.1.1: Top of hoodie - _ Yes — — —

e 15.1.2: Cuff and neck of hoodie

Yes

e 15.2.1: T-Shirt

State’sl Exhibit 36: Jeans in suitcase'®

e 19.1: Area near zipper ‘ — ~ Yes — R _

e 19.2: Waistband

State’s Exhibit 37 : T-Shirt in suitcase'’

e 16.1: Cutting from shirt

e 16.2: Underarms and neck 7 — Cc;ntrlbutor Yes Yéé —

State’s Exhibit 38: Knife at Mingo St."*

e 18.1: Blade 4 ' C— Contributor , Yes No Unclear-

e 18.2: Handle

State’s Exhibit 40: Shoes in suitcase'

o 17.1: Left edge of left shoe

e 17.3:top area of shoe - _  Yes e o

1 15.1.1: [Tr. p. 452 11. 4-24]. 15.1.2: [Tr. p. 454 1. 16-25]. 15.2.1: [Tr. p. 454 118-p. 45512].
'©19.1: [Tr. p. 463 1. 13-21]. 19.2: [Tr. p. 463 1. 25-p. 464 1. 10]. |

'716.1: [Tr. p. 456 11. 8-20]. 16.1: [Tr. p. 456 1. 21-p. 457 1. 18].

'8 18.1: [Tr. p. 461 11. 2-17]. 18.2: [Tr. p. 462 1. 17-23]. .

' 17.1: [Tr. p. 458 11. 3-13]. 17.3: [Tr. p. 458 11. 3-13]. 17.5: [Tr. p. 458 11. 15-19]. 17.6: [Tr. p.
459 11. 7-15). 17.7: [Tr. p. 459 11. 16-24].
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e 17.5: Little toe of right shoe

e 17.6: interior of left shoe Yes . ~ Yes "No

* 17.7: interior of right shoe

Leisy estimated that the chances of an unrelated individual having a DNA profile
matching the victim's was one in 510 trillion. Leisy further declared that the blood found on the
hoodie from Mingo street, the jeans from the suitcase, and the shoes from the suitcase matched
the victim's DNA profile with a reasonable degree of scientific ceﬁainty. [Tr. p. 466 11. 2-20].

LEGAL ANALYSIS |
A. EXCLUSION IS INAPPROPRIATE BECAUSE THE FRUITS OF THE
SUITCASE ARE CUMULATIVE WITH OTHER DNA EVIDENCE, AND ANY
ERROR WOULD BE HARMLESS IN THE FACE OF THE OVERWHELMING
EVIDENCE OF THIS CASE.

The victim's blood was positiveiy identified on three separate items. Two of these were
from the suitcase Appellant complains of, yet one was not. Appellant does not on appeal
vchallenge the validity of his confessiéﬁ wherein Appellant made inculpatory statemen'tis.) If this
Court were to find that the search of his suitcase violated the Foﬁrth Amendrﬁent, then only the
following items would be excluded:

1. Suitcase and all photographs of i‘t.
2. Cléthing found within the suitcase: State's Exhibit 36, 37, and 40, and all photographs of it.
4. Swabs takén from State's Exhibits 36, 37, and 4.0: ’

a.- SLED 16.1-16.2; SLED 17.1-17.7; SLED 19.1-19.2.

5. Leisy's testimony and DNA results of the SLED items in 4.
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- The following case would still be presented and considered by the j\iry:

1. Appellant's confession and all related testimony.

2. The black hoodie and testimony relating to it, as well as the knife and related testimony to
it.

3.- Appellant's possession of th¢ stolen laptop and all related testimony.

4. All autopsy results

5. The clothes found at Mingo Street because of Appellant's ;:onfession, State's Exhibit 35;

6. »The DNA samples taken from State's 35, including 15.1.1, which tested positive for the
Victim's DNA;

7. The knife, State's Exhibit 38 and all testimonyA related to it.

8. The DNA éamples taken from State's 38, including 18.1, of which the Victim was a
contributor. | |

Before a federal constitutional errof can be held harmless, the court must be able to

declare a belief that it was harmless beyond a reasonable doubt. Chapman v. California, 366

U.S. 18, 24 (1967). Stated another way, “Generally, appellate courts will -not set aside

convictions due to insubstantial errors not affecting the result.” State v. Pagan, 369 S.C. 201,

212,631 S.E.2d 262, 267 (2006):

A harmless error analysis is contextual and specific to the circumstances of the
case: “No definite rule of law governs [a finding of harmless error]; rather the
materiality and prejudicial character of the error must be determined from its
relationship to the entire case. Error is harmless when it could not reasonably have
-affected the result of the trial.” '

' State v. Byers; 392 S.C. 438, 447-48, 710 S.E.2d 55,60 (2011) (quoting State v. Reeves, 301
S.C. 191, 193-94, 391 S.E.2d 241, 243 (1990)). Further, “[i]t is well settled that the admission of

improper evidence is harmless where it is merely cumulative to other evidence.” State v.
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McFarlane, 279 S.C. 327, 330, 306 S.E.2d 611, 613 (1983). “To deem an error harmless, this
court must determine ‘beyond a reasonable doubt the error complained of did not contribute to

the verdict obtained.” ” State v. Fonseca, 383 S.C. 640, 650, 681 S.E.2d 1, 6 (Ct.App.2009)

(quoting Taylor v. State, 312 S.C. 179, 181, 439 S.E.2d 820, 821 (1993)), affd, 393 S.C. 229,

711 S.E.2d 906 (2011); see also State v. Baccus, 367 S.C. 41,at 55, 625 S.E.2d 216,at 223 (2006)

(;‘When guilt is conclusively proven by competent evidence, such that no other | rational
conclusion could be reached, this Court will not set aside a conviction for insubstantial errors not
affecting the result.”). In Baccus, the supreme court found the trial court's error in admitting the
DNA to be harmless. 367 S.C. at 56, 625 S.E.2d at 224. As the court indicated, however, the
other evidence in the case c'onciusively proved the defendant guilty. | |

The State presented the testimony of [the victim's friend] who overheard
Appellant tell the victim he was going to kill her and who overheard a pop and
clicking sound.  Additionally, the State presented evidence that Appellant's
fingerprints matched fingerprints on the window sill of the broken window in the
victim's bedroom. Also, [a DNA analyst] testified the blood sample collected
from Appellant on the night of his arrest matched the blood found on the swabs
and cuttings from the door, blind, and sheet in the victim's house. Therefore, the
blood evidence drawn pursuant to the court order which should have been
excluded was cumulative. '

367 S.C. at 55, 625 S.E.2d at 223-24.

In Baccus, the DNA match to the defendant would have been in evidence regardless of

the trial court's ruling on the motion to suppress. The admissible DNA evidence, combined with
| the friend's testimony she heard a gunshot irhmediately after she heard the defendant tell the
victim he was going to kill her, “conclusively” proved the defendant guilty and left no _ratiqnal
_ conclusion but that he was guilty'of murder. 367 S.C. at‘55'—56, 625 S.E.2d af -224. Cf., State v.
Jenkins, 398 S.C. .215, 717 S.E.2d 761 (Ct. App. 2012) (error in admitting DNA evidence that

was collected pursuant to an invalid search warrant was not harmless in trial for first-degree
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criminal sexual conduct, wherg, without the DNA evidence, only the victim's testimony was
proof that defendant was the person who assaulted her and raped her).

Here, Respondent subm_it an error was harmless. Unlike Jenkins, the loss of the suitcase
evidence samples that matched the victim's DNA does not change the fact thét his hoodie, one of
the items Appellant told officers about during his confession, still has the victim's blood on it, or
that her blood appeérs as a major contributor to the DNA from the knife he left behind. He is
guilty beyond a reasonable doubt by his own admission, and the additional DNA" evid_ehce

Appellant would have excluded is merely cumulative. The State asks this Court to affirm.
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CONCLUSION

For the aforementioned reasons, the State respectfully asks this Court to affirm the
judgment and conviction and sentences.
Respectfully Submitted,
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