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IL.

STATEMENT OF ISSUES ON APPEAL

The Trial Court erred in failirig to grant Appellant ’s motion for a directed verdict :
~on the. charge of attempted murder where: (1) there was no- evidence that
~ Appellant fired any gunshots; (2) the State failed to present any evidence.of a -

common scheme or plan between Appellant and his passenger, the person who
fired the gunshots, to commit any criminal act; and (3) the State failed to establish .
that Appellant had the requlslte specific intent.to kill as required by S C. CobE
ANN. § 16-3-29. :

The Trial Court erred in failing to instruct the jury-' that they could not convict .‘
Appellant of attempted murder unless they found that Appellant had a spec1ﬁc intent
tokill. _



STATEMENT OF THE CASE

On August 25, 201 I,Appéllant Maurio Daetrel Rivers was indicted by the Colleton |
County Grand Jury for (1)'on‘e count of atteﬁlpted murder of Deputy J. Burnc'atte; @) oﬁé '
count of attempted murder of Deputy J. Eaches; and (3) one count of possessiofi ‘of a
weapon during the commission of a viole;nf offense. R. 8, 1L 8‘ -12; 9,116 — 10, 1. 2;
R.197. ‘ |

Appellant Was' tried befor_e the Honorable Diane S. Gbodstein_ andv a jury on
December 12-13,'26 12. R. 1. Appel_lant was represcnted by J ohn D. Bryan, and the S;[afg
was represented by Assiétant Solicitor Steven Knight. @’ .

On Decerpber' 13,2012, tﬁe jury found Appellént not guilty of attemf)ted mﬁrder of
I')eputy,J. Eaches and not guiltyﬁ of the posséssion‘ chér'ge.. ‘R. 181, 11. 15-21. “The jury
found Appellant guilty of attempted murder of Deputy J. Burnette. R. 181, IL. 7-12. ' Jlidge ‘
, Goodstein sentenced Appellant to thirty years imprisonment. R. 193, 1. 13-17; R‘.19A9. .

Appellant timely filed and served his Notice of Appeal on December 17, 2012.
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STATEMENT OF FACTS

On July 12,2011, at 7:00 p m., Deputy Justin Eaches with the Dorchester County
Sheriff’s Office was conductlng traffic enforcement on I-95 when he observed a black
vehicle trave_hng southbound move off to the right and then make an abrupt lane change to
“the left without using a turn signal'. ‘R.27,1. 19 — 28, 1. 24. Deputy Eaches exited his -
stationary position in the median and attempted to stop the vehicle. Deputy Eaches testified
that he ﬁrst pulled along side of the vehicle and observed two black males inside the vehicle.
Deputy Eaches identified Appell‘ant as the drtver. R. 29,1 1- 30,1 1. According to Deputy '
| Eaches, he attempted to stop the vehicle with blue hghts and siren but the yehicle did not

.stopR31125 32116 | |
Deputy Eaches sought thé - assistance of Lieutenant Joseph Burnette with the-
' Dorchester County Sheriff’s Office in the chase of 'the vehicle, and Lt. Burnette took over
the pursuit. R.32,1.25-33,1.12;42,1.9— 43,1.24. The vehicle in pursuit exited off of I-
95 onto Highway 61. R. .115,. Il. 5-10. Lt. Burnette testlﬁed that durmg the chase on
Highway .61, he heard gunshots. R. 52, 1. 15- 17. He forcefully made contact with the -
vehicle with his car in order to stop it. The black Veh1c1e ﬂlpped over on its roof Lt
Burnette testitied that in the course of the vehicle going ‘backwards Just prlor to it ﬂ1pp1ng
over, he heard gunshots again. . R.49,1. 13 —52,1.25. o

AccOrding to Lt. Burnette, both -the driver and passenger fled the vehicle after it -

wrecked. R. 50, 11. 19-24.  Lt. Burnette released his K-9.on them, and with the assi_stance _. 3

of the K-9, Lt. Burnette apprehended Appellant. ‘R. 50,1.12-51,1. 11. '
Deputy Eaches assisted in the apprehension of the passenger, Bronson 'Shelley.

Shelley had a holster in his ‘pocket when he was apprehended. R. 38,1l 4 ~17.

~



' ‘At trial, Lt. Burnette testified that .it was the passengef Bronson Shelléy t}lat shot .at .
him and that Shelley had lookqd at him. .R. 57, l 19-58,1.7. Lt Burne't;[e ;[estiﬁed fhat' |
while there were two different Vqlleys 'of‘ shdotings that he Ahear‘d, he only saw‘on‘e' pérSOH’ -
Bronson Shelley, Shoot.' R.. 62, 11. 4-15. |

There were thrée guns recovered from the wreck séeﬁé. One gun Was found on the
ground after the vehicle was rolled upright. R. 71, 1l. 9-18. ‘A‘rrlother gun Wa§ foﬁnd lying in‘
plain view while the vehicle was é,till upside down. R. 74, 1. 1;4. " The last gun was fo’undv |
inside thé glove bo* of the black vehicle. R. 76, IL. 22-24. Swabs of DNA were taken from -

' thelguns, but’ the swabs were not tested. R. 101, 11. 10-18.
Appéllant was ultirﬁately charged and found guilty of the attempted rnu'r‘de.r 6f_ Lt.

Burnette. ,



ARGUMENT
L The Trial Court erred in failing to grant Appellant’s motion for'avdirected__
. verdict on the charge of attempted murder where: (1) there was no evidence
that Appellant fired any gunshots; (2) the State failed to present any evidence
of a common scheme or plan between Appellant and his passenger, the
person who fired the gunshots, to commit any criminal act; and (3) the State -
failed to establish that Appellant had the requlslte specific intent to kill as

required by S C. CODE ANN. § 16-3-29.

The Trial Court erred in failing to direct a verdict for Appellant on the cha'rge“ of
attempted murder of Lt. Burnette where the evidence, taken in the light most favorable to
the State, fails to establish that Appellant (1) ﬁred any gunshots himself; (2) attempte’d to kill -
another person under the theory of accomphce liability; or (3) had the requ1srte specrﬁc

L
1ntent to kill. R. 153, 1. 11 — 120, 1. 24; 130, 1. 19-131, L 3. S.C. CODE ANN. § 16;3-29 '
provides that a person commits the offense .of attempted murder when the person “with -
intent to kill, attempts to kill another person with malice aforethought, either express or
implied.”

A defendant is entitled to a directed verdict at trial when the State fails to present »

evrdence on a material element of the offense charged. State v. Brown 360 S.C. 581,586,

602 S E.2d 392, 395 (2004) The grant of a directed verdict motion for acqu1ttal by a

*defendant is proper if there is a failure of competent evidence tending to prove the»charge. o

State v. Jackson, 395 S.C. 250_, 254, 717 S.E.2d 609, 611 (JCt. App. 20l 1. -
. If there is’ any direct or substantial eircumstantialevidence reasonabl}r tending to.
prove the guilt of the accuse‘d,‘ the trial_co.urt should svubmit the case to the jury. Cltherwise, . -
“a trial judge should grant a directed verdict motion when the-evidence merely raises a
suspicion the accused is 'gnllty.’; “Suspici‘onl’ implies a belief or opinlon asto guilt based

upon facts or circumstances which do not amount to proof. State v. Buckmon, 347.S:C.
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316, 321-22, 555 S.E.2d 402, 404-05 (2001); see also State v. Odems, 395 S.C. 582, 586,

720 S.E.2d 48, 50 (2011); State v. James, 362 S.C. 557, 561, 608 S.E.2d 455, 457 (Ct. .
App. 2004).

A. The State failed to present any evidence th‘lt Appellant fired the shots at
’ Lt. Burnette. :

As an initial‘métter, there was no evidence presented at trial that Appellant aetuallly B
fired ehots at Lt. Burnetfte. Lt. Bumette tesliﬁed that it was the passenger Bfonson Shelley
‘that shot at him. R.57,1.19-58,1. 7. Lt Bnmelte l:hrther testified that while 'there were |
two diffelent ‘Volleys of shootings that he heelrd, he only saw one person, Bronson Shelley,
shoot. R.V62, 1L 4-15. | |

The jnry found Appellént not guilty on the charge of possession of a weapon during
the c_ol‘nmission of a violent offense. R. 181, 1. 18-21. By finding that Appellant wels nof _
in the possession of a firearm or yisibly displayed whet. eppears te be a ﬁrearm"durin’-g the
conlmission of a violent crime, the jury implicitly fonnd that Appellant did not fire the shots
at Lt. l3urnette.. See S.C. CODE ANN. § 16-234490(A). . Therefore, if the. jury 'fQund

-Appellant guilty of attempted murder, it had to have done so under the theory of éccornpliee ‘

liability.
B.  The evidence presented by the State was insufﬁcient to snpport a
' conviction for attempted murder under the theory of accompllce
llablllty ‘ :

The State also failed to present sufﬁc1ent evidence that Appellant is guilty of
attempted murder under an accomphce liability theory. |
Under the “hand of one is the hand of all” theory of accomphce l1ab1l1ty, ‘one who
joins with another to accomphsh an 1llegal purpose is liable cr1m1nally for everythmg done

by his confederate incidental to the execut1on of the common design and purpose. . . . Under

9



- accomplice liabilfty-theory, a person must personally commit the crithe or be present at the
scene of the crime and intentionally, or through a common design, aid, abet, or assist in the

commission of that crime through some overt act.” State v. Mattison, 388 S.C. 469, 479,

697 S.E2d 578,584 (2010) V(Ainternal citations omitted).

“In order to.be guilty as an aider or ab‘éttor,' the participant must be chafgeablé wiih
knowledge of the principal's criminal conduc;,t; . . Prior knowledge that a cfi_mé is going to ..
‘be committed, without 1hore, is ndt sufficient to make a person guilty of the crirﬁé. e Mé;re ‘
presence at the scene is not éufﬁ;:ient to establish guilt és, an aider or aBettor.”_ Id. at 480,
697 S.E.2d at 584 (internal citations omitted).

“To admit evidgnce under [the éccomplice liability] theory, ‘the éxisf[ence of the
. common desigﬁ and the participation of the accused against whom the evidénc’e 18 off'ere.:d:

should first be shown.” State v. Langley, 334 S.C. 643, 648, 515 S.E.2d 98, 101 (1999).

"The State failed to present sufficient circumstantial evidence 6f a ‘cémmon plén or
scherﬁe to accomplish an illegal p@osé l;etween . Appellant and his passénger, Bronson -
‘ ~ Shelley. Thé State’s evidénce only shows that Appellant and Shelley Wefe tra'veling.in a .
car together and that Appellant was driviqg at a high rate Qf speed and did ndt 'st‘ob. for a Biue,
light. There is né evidence in the record of (1) how long Appellant and Shelley knewéither
other; (2) why Shelley was in the vehicle with Appellant; (3) why Appellant was driving at a
high rate of speed and did not étoﬁ for a blue light; or (4) that Apf)ellant knew his 'péssenger |
would fire shots at law enforcement. Tﬁere is also no evidence that Appell'ant:maneuver.ed. '
the vehicle in any way to make it easier for Shelley to- fire at Lt. Bﬁrnette. Accordingly, the
record lacks sufficient circumste;ntial evi‘d@rice that Appelléﬁt agreéd fo, ‘and ‘did eict ln :

- concert with Shélley, to achieve an illegal purpose.

10 -



“Where there is insufficient evidence to establish that ‘Appellant joined with Shelley
to accomphsh an 1llegal purpose thiough a common scheme or design, Appellant cannot be )
liable for the acts spontaneously and independently commltted by Shelley and’ thus 1s not -
guilty of attempted murder. The Trial Court therefore erred in failing to grant Appellant ]
motion for a dlrected verdict on the charge of attempted murder.

C. | The State failed to establish that Appellant had the requisite specific
intent to kill as required by S.C. CODE ANN. § 16-3-29. '

Assuming arguendo that there was sufficient evidence thiat Appellant and Shelleyv
were actingv together to flee or elude law enforcement, Appellant is nevertheless entitled to a
directed verdict on the charge of ‘attempted murder where there is no ev_idence. that ‘
possessedthe requisite specific intent to kill as required hy S.C. CoDE AisJN. § 16-3-29L

| Attempted murder is defined by statuteas: “A person‘who, with intent 1o kill,i

attempts to kill another person .Wlth malice aforethought ' either expressed or implied
commits the offense of attempted murder. § 16-3-29 (emphasrs added) This statute .
became effective on June 2, 2010 and replaced the former. common law statute of assault -
.and battery with intent to kill, formerly S.C. CODE ANN. § 16-3-620.
| ‘The statute defining attemptedmurder requires a speciﬁc intent to kill. "~ ‘In m »
Sutton, 340 S.C. 393, 5_32 S.E.2d 283 (2000), the South (‘Iarolina‘ ‘Supreme Court declined to
recognize the offense of attempted murder vyhich had'not yet been c’odiﬁed.'- -The 'court, in
its reasoning, ob.served that an attempt to commit murder requires a specific intent to kill;

In general, “[a]tte'mpt'is.'a specific intent crime.” 21 Am.Jur.i’Zd'Criminal

Law § 176 (1998). “The act constituting the attempt must be done with the 7

intent to commit that particular crime.” Id. See also Wharton's Criminal -~ | -

Law Attempt §§ 694-695 (1996)(“To constitute an attempt, there must be

an intent to commit a particular crime ... Although a murder may be

committed without an intent to kill, an attempt to commit murder requires
a specific intent to kill.”) In the context of an “attempt” crime, specific

11



intent means that the .defendant consciously intended the completion of
acts comprising the choate offense. In other words, the. completion of
such acts is the defendant's purpose. United States v. Calloway, 116 F.3d
1129 (6th Cir.1997). Attempted murder would reqmre ‘the specific intent
“to kill and conduct towards that end. ABIK requires an unlawful act of
violence to the person of another with malice. Clearly, each offense has an
element the other does not. However, simply because convictions for both
offenses would not violate double jeopardy, we are not constrained to .
recognize the offense of attempted murder

Sutton, 340 S.C. at 397,532 S.E.2d at 285 (footnote omittedj (emphasis added).- -
For a jury to convict Appellant of attempted murder, the State must present evidence *

that Appellant possessed a specific intent to kill. State v. Brown,-360 S.C. 581, 586, 602,

S.E.2d 392, 395 (2004). The State.failed to proye that material element of attempted .
‘murder

The State did not prove that Appellant used a deadly weapon The State at most has
shown that Appellant and Shelley were 1n a vehicle together fleeing pol1ce : Even 1f
Appellant and Shelley acted in concert to flee the police, the State must still prove that
Appellant shared Shelley s intention to kill Lt. Burnette. =~ “But Where the purpose B
established is less in degree than such an-intention, and where the record shows merely a
spontaneous act of [attempted murder] by one, the other is not, without .a greater showing-of -

a personal designed to kill, guilty of [attempted murder.]” People V Hayes, 117 AD2d

621, 622 (N.Y. Sup Ct. 1986) (1nternal citations omltted) see also State v. Adams 319 S C.
509, 51 l, 462 S.E.2d 308, 2Q9 (Ct. App. 1995) (“[ Jhile conspirators are respon51ble for all -
| incidental and consequential acts growing out of a general design, - consp1rators are 1not
responsible for the' independent acts of any one conspirator.”). |

The record is lacking iof any evidence that Appellant shared Shelley’s specific intent \'

to kill. That Appellant was driving a vehicle in which the two were ﬂeeing police is not

12



sufficient to support a conviction for aﬁehpted murder when Appellant did not fire 't.he shots
at Lt. Burnette.  According, Appellant is entitled to a directed verdict on the chgrge of | : :
at{empted muider for the S‘;éte’s failure to. present any evidence of his specific intent to‘ kill.
1L | The Trial Court erred in failing to instruct the jury that they could not convict
~ Appeliant of attempted murder unless they found that Appellant had a specific .
" intent to kill. '
Appellant requested that the Trial Court charge the jery'that attempt'ed.{nurder
requires a specific intent to kill. R.194 [Meinorandum on Specific Intent to‘Kill.] T,he'w .
Trial Court did not instruct the Jury that attempted murder requires a speciﬁc intent to kill.
R.161,1.19-165,1.5. Defense counsel objected to the Trial Court’s failure to charge the
jury that they must find Appellant specifically intended.to kill Lt. Burnette before the jury .
could. convict him of attempted murder. R 172, 1. 24-25. The Trial Ceuﬁ netedfilis
exception for the record. R 173; 1. 1-3. | |
As set forth above, attempted murder, as defined by statute, requirés a speciﬁe intenf
tokill. §16-3-29. |
| “To warrant reversell, a trial judge'e fefusal to give a fequested jury charge must:"

be both erroneous and prejudicial to the defehdant.” State v. Mattison, 388 S.C. 469, 479,

697 S.E.2d 578, 583 (2010). “A triai couft has a duty to give a requested instruction that_
is supported by the evidence and correctly s,tates' the law applieable to the issues.” State -
v. Lee-Grigg, 374 S.C. 388, 405, 649 S.E.2d 41, 50 (Ct. App. 2007). A trial Aco,urty
comrr'lits’reversible error 'Where it fails to give'a reques;ted charge on an issue raiéed by
the evidence. Id. at 406, 649 S.E.2d at 50. o

Appellant was prejudieed by the Trikal C‘(')urt’s failure to eharge- the juryA that

attempted murder requires a specific intent to kill where Appellant was not the person

13



who fired the shots at Lt. Burnette. It cannot be said, beyond a feasonablé doub_t, that a
charge that Appellant must have specifically intended t6 kill Lt. Burnette would not have -
made a difference in the outcome of the case. - The Trial Court’s failure to charge the -

N

Jury that attempted murder requires a specific intent to kill requires reversal.

14



CONCLUSION
For the reasons set forth atove, Appellant Maurié Daetrel Rivers récv]uestsrth'at tﬁis
Court issue an Order of acquittal on thé charge of éttempted murder,' or in the altéfnative',
~ reverse Appellant’s conviction and remand this éasg for a new trial. .

- Respectfully submi’ttéd.,

’ ‘ -r
‘Carmen V. Ganjehsani
- Appellate Defender

~ ATTORNEY FOR APPELLANT

This 16th day of June, 2014,
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