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STATEMENT OF ISSUE ON APPEAL

Did the Trial Court err in revoking Appellant’s probation based upon her non-
willful failure to pay restitution?



kS

‘STATEMENT OF FACTS -

Respondent has no objections to the Petitioner’s statement of facts.
ARGUMENT

Did the circuit judge err in revoking Appellant’s probation for failure to pay
restitution?

The dec1s1on to revoke probat1on is within the sound discretion of the circuit court Judge

State v. Hamilton, 333 S.C. 642, 511 S: E 2d 94 (1999) The Appellate court’s authorlty is only to |

re\uew the circuit court’s decision to correct errors of law or if the eV1dence indicates the judge
acted in an arbitrary or capticious manner. Id. |
“Tlle triatl court must determine whether the State has presented. sufficient evidence to
establish that a probationer has violated the conditions of(his probation.” State v. Allen, 370 S.C.
-88,94, 634 S,El2(l 653, 655'(2006).'
App’ellent argues the circuit court erred beeéuse it did not find a willful failure .to, pay
-restitution. In t‘he'inst;mt cas;e,rAppe_llant was brought before the circuit courtona citation which
compelled Iher to appear and “show the Court why he/she has not kept his/her probation
‘ flgreement to pay.” (Amencled R.p.1 l-p. 12).' | |
South Carohna Code Sectlon 17-25-323(A) and (B) keeps _]urlSdICthn over court-ordered
payments w1th the trial court and, upon default requires the probatlon agent to request a hearing -
before the court, “to require the defendant to show cause why his default should not be treated as
a civil judgrhent.” Id.
Pursuant to the hearing, App‘ellaut related to the Coutt that she vyould not be able to
complete the payments before her probation expired. Furthermore, her ‘probation had already

been extended to the full five years, and-the Court was without authority to extend it further.
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(“The period of probatiqn or suspension of sentence shall not exceed a period of five years and
shall be'determined by the judge of the court and may be continued or extended within the abéve
limit.” Section 24-21-440.)

“While the trial court was correct in its decision to convert the moneys owed to a civil
Jjudgment, the Respondent cannot argue that the Court was correct in fevoking Appellant’s
probation. The citation itsélf did not allege a willful violation. Furthermore, the agent did not
allege a violation at the hearing,-no_r reqﬁest a revocatiop. (R. p.20).

An examination of Soufh Carolina and national jurispfudence reveals that it is. clearly
- well-settled that an'offendef may not be revoked solely for an inability to pay fines or restitution.

See State v. Spare, 374 S.C. 264, 647 S.E.2d 706 (Ct.v App. 2007), State v. Coker, 397 S.C. 244,

- o 723'S.E.2d 619 (Ct. App. 2012), and Bearden v. Geotgia, 461 U.S. 660,‘ 103 S.Ct; 2064 (1983).
<"‘[I]r‘1‘ tﬂose cases. involving the failure to pay fines or restitution, the circuit judge must, in
addition to ﬁndin-g sufficient factﬁal evidendé of the viofatiOn, makel an additional ﬁndiﬁg of
willfulness.” Hamilton,_‘l333 S.C. af 649 (emphasis added.)
. Consequently, the Respondent cannot in good faith argue that the pircilit court did not

abuse its discretion when it revoked Appellant’s probation.



CONCLUSION

Based on the foregoing reasons the Respondent respectfully declines to afgue that the

circuit court properly revoked Appellant’s probation.

- Respectfully submyjtted, |

Matthew C. Buchanan
Gengral Counsel

South Carolina Department of Probation
Parole and Pardon Services
P.O. Box 50666
Columbia, South Carolina 29250
~ (803) 734-9220
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