STATE OF SoUTH CAROCLTNA
-If'\ The Coum+ Q'F /—\PP(>‘L}S

APPEAL. FRoM ADMINISTRATTVE LAW COURT

johf\ W\CLQO(J 5 Acl.’)’ﬂ}j[sﬁr«hve Leneu J“udﬂe RECBIVED

JUN ¢ 5 2014
Appellcdte (ase Neo. 2014~ 000962 SC Court of Appeals
TASON KELLY, APPELLANT,

VS —

SOUTH CAROLTNA DEPARMENT OF
CORRECT TONS ,
RESPONDENT .

MOTTON TO PROCEED TN FORMA PAUPERLS

NOW COMES +he Appellant, Toson Kelly, pro se | who filex
)lh;; M O+10f1 fo Pr‘occc_ol Iq ‘Pur‘nna Pauper'u: Lmol m o\“ppo~¥ l’\&:r‘e C

Ol

Hhe Apfb@”(\/ﬁ will show the: Court b

T. STANDARD

MOJ’WQO’\S +U PFQC@@J I,/\ Porm@ Paup@ris mc\y Ee f)mv\ﬁacj where

_ —



Sped‘f[caily auvthor zed by statvte or re(lus'rc-.‘:;c,l by conshivhonal
pr’ovu's{ons . Martin ve. State » 321 5.€.533, H7] S.E.2d 13y (s.c.
1995 ) . 7;

When i‘ﬂdiﬁeAJr ]a"n‘ﬂmxjr files mo%‘on to proceed in formall pavperiz

and the matter does not c:xppecx}— to it within sﬁxh;'fbry or
conshtuhonal exception to requirement of p;i:ﬂﬁ fee , cleri( of
Court moust submit mothon o Jud(ge {or r*u“ng as to whether
mMatter Fii= within S'f"acﬁtu+ory @xcephon or concerns funda -

v"h@/d“a.l F/jl'ﬂ' 'H"vc&‘l' reoluir-e:; L.ua\}ver oF *P;“nﬂ ‘Fee . Ic‘

IX. ARGUMENT

APPELLANT’S APPEAL CONCERNS
FUNDAMENTAL RIGHT THAT REQUIRES
WATLVER OF FILING FEE |

APPeHchr Filed +this appeal from the final Judgement of the
Administrative Laco Court (7ALC™) ; however, the Appellant
is :‘/\dfgemt (See attached Financial Statement Cerhificate) and s
hoes not paid the required $ 100.00%2 ?z‘ll‘nﬂ fee for this appeal .
Theretv-e | Appetiont i= rectueml’{ns this Covrt to waive the ‘;ilin@
Fee in I[S‘mL of his fﬂd{ﬁe/\Cy dve to the fundavental conztitobional
F;Shml‘(s) involved in this matfer.

The matter~ Siv{ns rise to this invelves a factval circomstarce
whe~ain the Appellant , an SCDC inmate , was s rayed with
over sixty (60) grams of tear gas while he layed unconscious

on the floor of his assigned cell where he had fullen ; there

-7 —



Wwass Qa ‘i:olu#e’y NOo reason or P.’“Ov’CCc&HO/\ for He SCDC ot Ficer
+o deploy swch Unnecessary or excessive force WPon /A\PPQ“(U\"'"
who pos;ed no threost as he }ay@_d unconsciovs on the floo~ of
his cell . /‘\PP@HL’»\/\+ '.ESU?)Cereci )‘/\J‘um'eg from the unnecessary and
Excessive Torce used against hin ad  therebhre | he filed an
L\clfYH-’H*; md’we. Lomplam‘i’ (a”ejmJ (rue' mc‘ Unusw«l PU/\L)HMG/\‘{’S
}jlzlﬂ\cj 5CDC's {nmate Sr;evaﬂce system which denjed the

grievance  at bobh levels of review offered by +he scdc .

/‘\PPEHWHL ()\PP@A‘&J From +Hhe Fiadal decision of the s Yo
the 3.0 Administrative Law Court which Suvmmasily dismissed the
O\P‘o@.al with PFeJ'uc ice ?fno‘fns Hod Hhe appeal did not jmp)iu € «
state - credted liber by interest .

Appe“anf contends the appedl did indeed implicde o zlade -

created liberty interest as below |

CE)CCOAQ A/m.§ 2H-1-130 pf‘Ov[cle/ in Parh Hok the Seotin

Carc)ina Depo\rfme/\+ of Correction=

y ‘ R
“shall be r‘espons.lsle o the ... preper care,
+T‘€3u+‘t’h@/\", ‘Peecjfngj CL’)*%(:‘\HJ aAcl Mc\nc«aewe\f

!

of the pf‘isonerss confined therein . ,

ITd., 8 24-1-130.
Appe”c«n{' Su_bﬁh‘* H’M\} 'qu c\b()\‘EE" cLuo‘hEcl ShL{’U}"Or’y Prov[sfon
(_refd’és 1N S'fz\i'e— creaie(l )'Eer-)y M‘R‘FQJ’ 1N I\nmoieq (o‘~ JCDC} }o

€27

bC Ff ee 1Lr‘0 ~ lﬂpfopu‘ Care or treatment [:»y sche epr)oyé =
l/\ C\CLQP(‘CV\CG; L&u‘“”\ '}h& ..;‘}‘c\/‘lclwcl P-"Oﬂouficé&;c b\,#hé. .)u(:)r‘é‘\.f\("

Court of South Carcliaa in Sullivan vs . SCIDC which held “'m'

o Sy




a P nsoner’s 7 condibion of confinem ent can im P“cake a stale - crecta
liberty interest.” Td, 586 sE.2d 124 (s.c. 2003) . According o the

Sullivan decision

“ A pri:;or\e/‘ o shde - creuded );Eer-}‘y it/\"t'f?.‘.;}:,,
which are protected by the Doe Process
Uavse , will generally be limied fo Freedom fron
restrant ot [Mposezs mLyPic.af or Signiﬂ‘cw\f
l'\af‘(-lsmp on the inmate in relabion to the omh'nary

i!l'\Ci‘CIQKTfZS o’.E P!‘;SO:"] life . "
Td., 586 S.E.2d 124 (s.c.2003) .

APPGHMHL Frost Hiis Courjr will vcfncl No ‘*'rouHe ho’c},;)g “’m} an
schce @MPIOy-ee% vae of unnecessasy or excessive force
against an uncoascious inmete in need of medical attention ix indeed
i.’nf)r‘ch?r Care or improper treatment +thek ;mposes ouLypic,cJ or
Sfﬂfn‘pfcmf hardship on the (nmade in relabion to the ordinary inddeds
of prison life. . Therehre , the Appellaat asze ts the C{PP(E'UJ
to the ALC did fmp)icwke a stde- creded liberty interest uder
5.0.Code Ann. 8 24-1-130.(FN4) Moreover, the wppeal invelved a
Fondamental right becavse the Fourteenth Amendment (i.e‘/ fonda ~

FN4.

Tn (.;c‘((j;h‘m\ fo 8ok4-]- 130 , SCDC’s interaal f.’)c:»i:‘cl’ce:;/rec viabions also
CI’C&LG‘; o liber fy i‘f\f@"etyf in an SCdC ihfﬂo;tfi b@/’ﬂg ’Free trem }ﬂ)pr¢pc~ (“ure./ preckment
$hed ,‘mP(,g,@; c\erpfc:cJ o Sfﬂf‘.}F{cU.fﬂ’ hc\rdsh{p cn the inmade A reldicn o Hhe
O/‘df(\wy incidents of prizen hite becavoe dhe rules ead PQSUIG\{;‘Q;\: W e magle
pursvant to grm’s‘l’ of )éﬁi:sluﬂve pewaes (S(fﬁéZLf 1= 150 ) which mewan they foke
on force oF Sfa;kufor'y law . See Reed vs. Hunsbar\c)e , 314 S.E.2d é1¢ (W, va. l‘l?“i)("
Unce execotive cffice~ o agency has made and adopted valid roles and rei&ula.f;'r»/\z

P‘\;i'fqun )k “fD Sr‘c\/\{' c‘F ’éﬂd{sl’aﬁ/(—z f)-:w@".S/ H’)ey ‘f‘c\KC CA ’Foru(—l L;C -‘i"rkfuf'afy faws » u) oa»
|



damental r(3h+) s violated where prison of ficers employ force.
oguinst a prisone~ when i+ is not necessary . See Miller vs.
Leathers, 913 F.2d logs , logs (4th Gr. i‘l‘iO) (Prfson Suard may oot
vse force (l,\(}(\fy\S" prisoner withoot sufficient ?f’cﬁvocaﬁokny/' Treats
VS. i‘v‘lorgan , 30% F.3d 868 (8th (ir) 2002.)(” the evidence does not
Show an objecﬂva need Por" Fhez:'Fbr-ce which was vsed becavse
[PF!‘SO/\G’PJ .hacl not J'eoparc“'zed any person’s safely or threatesed prisen

fse,cu.».'}y. “); 0t vs. W'hﬁjre, Si3 F.2d 3i%8 (VH“H\ Cir, 1“187>( Fourteeath

Amendment violabon occurs where prison ofF ficers @mplc)y Force wilhoot
f)ecesss"W>) See Exhibit ‘A" attached.

ACCorc’;nsly, s Coort shovld wc\}vev%e_ P»‘Hns fee For this
C\Pf)ea] and allow Appellant to proceed ‘h)ybr-ieﬂna .

IO . CONCLUSTON

BaSec’ Upoﬂ ‘H’\@. Fbreﬁofﬂs freasons w\J ’esaf au“\or”’y, ‘”\&1

Coumt should va\i" this mohoa to proceed 11 Rrma pavperis

L So MovE,

May 20 , 20l4 e

Turbev}i\e/ Socuth Carolina Mr, Jason K‘ﬁ;, # 287190
Turbevilie Correctional Thst.

o P0.Box 252

Tu-beville  S.c. 29)s2
( APPELLANT PRo SE )

( See revese Sicle>
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'SCDC

- . L\}
INMATE TRUST FUND ACCOUNT REPORT qwr
APR 302014 SOUTH CAROLINA COURT FILING FEES ‘
—/
MAIL ROOMNST RUCTIONS TO INMATE Complete top portion then give to your mailroom. When
returned fro counting, you mu mail thi. with an n he Co

By signing my name below, [ am askihg the Financial Accounting Office of the South Carolina
Department of Corrections to complete this report. In accordance with SC Code of Laws §24-

27-100 and 150, I authorize payment of th filing fee ~Jf1I have insufficient funds in my
account at this time to pay the court’s fisll filing fee, Tauthorize SCDC to deduct the initial and
d.

subsequent payments until payment is complete # |50, 90

INMATE NAME (print):_ N s A e /(\’T‘ / 4 / D\y

scocu L Z 7190 INMATE SIGNATURE: & AU Ll

I plan to file this action in the SC County of L)o /c;\,u( b/ o

The section below is for SCDC - Financial Accounting Branch's use ONLY.

(1) Total deposits to inmate’s account for

preceding six months’ period*.......... . s_ (0
(2) Twenty percent (20%) of line 1 ... $ 0
(3)  Account balance - current date ... s (O

(4)  PAYMENT AMOUNT **
(lesser of line 2 or line 3)
Enclosed check # $ ()

**NOTE to COURT: If payment is for partial fee, Court must notify SCDC once case is
accepted and filed. Send notice with case # and balance owed to address below. SCDC will
NOT process any additional payments until notification is received from Court.
South Carolina Department of Corrections
Financial Accounting - Room 234
PO Box 21787
Columbia, SC 29221-1787

*Admission date is noted here if inmate incarcerated less than six months / /

o s[5

P;e/pqpég\(ﬁngmﬁﬁccounlmg Branch -SCDC Date - e scusts prepaged T 37
4




: w)ﬂ CAROLINA DEPARTMENT OF Ct/sRECTIONS @
(NCIDENT REPORT | ﬁ
) ' oe

Institution/ Center: 77, ~beele /_ayygmw I\D{??’?—J‘s(

Date of Report: Zf /-/5 Time of Report: /0 /2 //n-\
Reporting Official j;./—J ot [l Soan. ()3 57 0% DateofIncident: 4r—/ =/ ?
Location of Incident:_S I /4 v ) Time of Incident: f% 7 ﬁm
Inimate(s)/Resident: SCDC# Ave Race Sex Employee(s) Involv:’J

[le-ir, Nareay 327674 Lwm |\ S F 5 Hack
Lele, bem 282/70  Jf m ot D fo e

N 4= i ] —
Un:{— i) —

On the above date and approximate time: I /"\/omc IS /é// T Lot A e o
//m o 7~ S aé‘c,ﬁ Aflﬁiﬁc 2z /X/cc/\* SPrceeS
)J@V’ Ca./Caa/n-e, 7‘0 Fhe  foor 47‘1/'/146( /é‘“? /‘/@Nwﬂ‘/f-
LAl cellnadey (/21 ZQ/Z}L Setea, 287/ 50 N
e e, _Z'a'éwﬂ/co/ﬁqa‘—/[’l/% Yo _res, ,éb'ws/ P ré’»rék/f%r
&S Lo tomnd gmgg;ﬁcmme L ad, ‘Mf%
//h/‘-}jes'»mm Y ?éj; Sforclii, ey dt 270.5), I feedd, Zm/
% peT arfo. s> Loreod T [@74*/7/6 sion s LT
s, Al 2l L F L e Lol enSerat ot
aslrkel ne = Coarrgde, Y lolly fo e (I91U Hedical fomn,
e, A reeS A’?&.ai&/ 5&&\ PP Aéé/qacf’/(n-«.r’v
A p Lt~ e iBooms Vi @Zs oS cfloveed B Aot ol
T&ML St CHacde Fa o docal ;74 / pezf Scorbal
A [ o cend sectred [ cerl (45 aF =4 |

£

Do InTASARN Df’lg, L
Signatwre: G+ Moy Jo s e |
P -~
v g0y Y
Evidence: -
Witness(es): st f"‘v:';:;
Supervisor’s Comments: L2 -t apek Lo~ yaad e
STG Related - Refer to STG Committee
( )Yes ( )No ( ) Unknown

s 7 This Incident is DRUG related
ISignareL . Jea oy Tite: / Date/Time: 325w [ )Yes  ( )No () Unknown

Major/ Resbonsible Authbdrity: 7 1 fa, e heoie. . The N
. v » {Z_;/Lb Action Taken

f/fj YN/ ‘/

'{Z/j) Va4 - é,, ( ) {nformal Resolution
‘ S ( ) Administrative Resolution
l v/ /[F [ ;[ / /| [t )Reterto Disciplinary Hearing

ESETTTYToEN W Sanay B S B B VI Om—— 7L 7
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To. (lerk’s OFfice
9.C. Court of Ap,oeais
Fo. Box 11629 ]
Columbia, s.c. 29211

From., Mr, Jason KeHy S "Z?&’?l‘f&

'Turbev;”e Co f“f‘ec;)lfo/\a’ I/\SA’.
P.0.Box 252

Turbeville, S.c. 29162

R
Date: Mey 2, 201y

Re® Jason Kelly vs. scDC RECEIVED
Appellate (ase No. 2014- 000962 JUN0'5 201
SC Court of Appeals

DQOU" C}QFK .

Ef\c)osed For‘ 70;,;,;’\3 9 Please ‘H‘WEi I\/]OHO/\ }‘O Proc.eecil I/\ ‘Forma

Pau’geris {”Qgcxfcjfng 1Lhe_ c\bove-‘ e ‘FQ/‘@”\CQJ Case. .

pﬂ'\a/\K UOU “;%f‘ Scwf- c\‘}’ {”9/\'}7'0/\ ‘f‘o Hw;fs f\najrsz".

BC—ES"}' f‘e\jal‘cls]
3;\5‘04 /e 13,

W/@ACloswes

Celmy Fie,
Sche C—;me&d (ounse
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