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THIS MATTER came before the Court on Defendant Thomas J. McGrath\s Motion to

Dismiss. The Court held a hearing on the Motion on March 5, 2014 in Wthh all parties were

. represented by counsel. Upon consideration of the arguments of counsel, memoranda of law,

affidavits, and other materials submitted by the partles, the Court grants the Motion and
dismisses Defendant Thomas J McGrath from this case for lack of personal jurisdiction and
improper service. _

FACTUAL BACKGROUND

A, Substantive Allegations

This case involves the Shannon C. McGrath 2005 Trust (the “Trust”). (Compl. at q 2)
Under the Trust instrument, the Trust was created in and is governed by the laws of the State of
New Jersey. (Id.) Plaintiff's father, I\@chagl McGrath (“Michael™), who is currently in federal
prison for mor.tgage fraud, is the settlor of the Trust (known as the “Grantor” under New Jersey

law). (Jd.) The Original Trustees were Janet Rinaldi and Karina Coehlo. ({d.) Plaintiff is the
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primary beneficiary of the Trust. (Trust Instrument art. IL) The Trust was purportedly funded
with deposits of funds into the Trust’s TD Ameritrade bank account (the source of these funds is
not discussed in Plaintiff’s Complaint), (Compl.. at 1 12.) In 2009, the Original Trustees
resigned, and Defendants Thomas J. McGrath (“Thomas™), Michael’s brother and Plaintiff's
uncle, agreed to serve as a Successor Trustee. (Id. at 111.)

Plaintiff alleges in her Complaint that in 2010, Thomas gave Michael the online name
and password for the Trust’s TD Ameritrade account.’ (Id. at 1 13.) According'to Plaintiff,
Michael then opened an account with E*Trade Clearing and wired approximately $400,000 from
the Trust’s TD Ameritrade account to the new E*Trad_e account. (/d. at 11 14-15.) It is alleged
that from this time until April 2011, Michael misappropriated virtually all of the Trust’s assets.

'(Id. at 1 17.) Plaintiff brings breach of fiduciary duty, fraud, and South Carolina Securities Act
claims against Thomas conc;_.rning his alleged role in the dissipation of Trust assets.
B. Thomas’s Contacts with South Carelina -

Thomas is a resident of New Jersey. (Affidavit of Thomas J. McGrath at 1 2). Based on
the evidence submitted by the parties, it is clear that his connections to South Carolina are
effectively non-existent: |

@ He has never lived, worked, or maintained an office in South Carolina;

2) He has only passed through South Carolina while driving to Florida;
(3)  He has never owned any real or personal property in South Carolina;
(4)  He has never held. a bank account or other assets in South Carolina;

(5)  He has never conducted or operated any business in South Carolina, or
engaged in any business venture here; .

(6)  He has never had any emplo.yees in South Carolina;

(7)  He has never sued anyone or, other than in this case, been sued in South

CHARLESTON 354539V2

1



Carolina; and

(8)  He has never been a shareholder, investor, officer, or director of any
business that transacted business in South Carolina.

. (d. at 11 2-8.) In addition, Thomas has never consented to an exercise of jurisdiction by any

court in South Carolina and was not served with process in this case in South Carolina, (Zd. at 4
22—23.) Likewise, as it relates to this case, all of the Trust assets managed by Thomas were
located in New Jersey, and Thom;as administergd the Trust exclusively from New Jersey. (Id. at
117.)

Plaintiff’s submissions do nothing to undercut these basic facts. As Plaintiff herself
admits, during Thomas’s tenure as Successor Trustee, the o.nly connection between the Trust and
South Carolina was that Plaintiff happened to attend college in South Carolina, and the Trust
made payments for Plaint.iff’s. tuition and other expenses, as expressly contemplated by the Trust
instrument. (Affidavit of Shannon McGrath 994, 6.) Indeed, Plaintiff's affidavit focuses on her
own contacts with South Carolina, not Thomas’s. (Id) As to Thomas, these coincidental
contacts are not meaningful. Under the Trust instrument, Thomas would have made payments to
Plaintiff a;ld whatever educational institution Plaintiff attendea, regardless of where Plaintiff and
the institution were located. (Thomas Aff. 119.)

LEGAL STANDARD

Rule 12(b)(2), SCRCP, permits the Court to dismiss a nonresident deficndant for lack of
personal jurisdiction. “The party invoking personal Jjurisdiction over a nonresident beafs the
burden of proving the existence of jurisdiction.” Int’l Mariculture Resources v. Grant, 336 S.C.
434, 437, 520 $.E.2d 160, 161 (Ct. App. 1999); see alsoAllen v. Columbia Fin. Mgmt., Ltd., 297
S.C. 481, 484, 377 S.E.2d 352, 354 (Ct. App. 1988) (holding because the defendant challenged

personal jurisdiction, the plaintiff bore the burden of showing the existence of personal
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jurisdiction). l.3efore trial, the plaintiff must “make a prima facie showing by pleadirigs and
affidavits that the trial court should exercise personal jurisdiction” over the defendants. Allen,
297 SC at 484, 377 S.E.2d at 354,

“When a nonresident defendant attacks the allegnﬁons of a complaint based on’
jurisdiction, the court is not confined to the allegations of the complaint but may resort to

affidavits or other evidence to determine jurisdiction.” Power Prods. & Servs. Co., Inc, v,

Kozma, 379 S.C. 423, 430, 665 S.E.2d 660, 664 (Ct. App. 2008). Here, the. Court has carefully

-examined the affidavits and other evidence submitted by.the partics and has relied on such

evidence in determining that personal jurisdiction is lacking. Indeed, even if all of Plaintiff’s
'evide'nce is credited as true, the Coutt coneludes that it lacks personal jurisdiction over Thomas.
ANALYSIS

’fraditionally, courts conducted a two-step inquiry to determine, first, whether personal
jurisdiction would lie under applicable long-arm statute, and, second, whether the assertion of
personal jurisdiction.comported with constitutional due process In South Carolina, however, the
long—arm statute reaches to the limits of due process, so “the sole questlon [is] whether the
exercise of personal Jurlsdlcnon would violate due process.” Cockrell v. Hillerich & Bradsby

Co., 363 S.C. 485, 491, 611 S.E.2d 505, 508 (2005).

A plaintiff—maﬁuempt to demonstrate personal. jurisdiction by two distinct avenues—

general and specific jurisdiction. General jurisdiction is prcmlsed on a defendant s overall

- contact with the forum state, and depends on a defendant maintaining “continuous and

systematic” contacts with the state that are “so substantial and of such a nature as to justify suit
against the defendant on causes of action arising from dealings entirely different from those

activities.” Cribb v. Spatholt, 382 S.C. 475, 482, 676 S.E.2d 706, 710 (Ct. App. 2009) (citing
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Int’l Shoe Co. v. Washington, 326 U.S. 310, 318 (1945)). Specific jurisdiction, on the other
hand, arises from the defendant having sufficient contact with the forum related to the claims at

issue that it has purposefully availed itself of the privilege of conducting business in the forum.

-Pitts v. Fink, 389 S.C. 156, 164-65, 698 S.E.2d 626, 630-31 (Ct. App. 2010).

In this case, the Court concludes that Thomas does not have the “continuous and
systematic” contacts with South Carolina reqmred to establish general jurisdiction, and he
hkewme has done nothing related to this case to purposefully avail himself of the privilege of
conducting business in South Carolina. As a result, personal jurisdiction is lacking, and the

claims against him must be dismissed.

Al Thomas Lacks the Continuous and Systematic Contact w1th South Carolina

Required to Establish General Jurisdiction

General jurisdiction arises when a defendant has contact with the forum that are
“substantial, continuous, and systematic.” Coggershall v. Reproductive Enaocrizze Assocs. of
Charlotte, 376 S.C. 12, 17, 655 S.E.2d 476, 479 (2007). South Carolina courts have held even
relatively substantial contacts with South Carolina — including serving as many as 3,000 South -
Carolina customers, doing business with multiple South Carolina vendors, and certifying
products that are rbﬁltinely sold in South Carolina — are inéufficient where the defeﬁdant does not
have a regular and sustained practice of directing its activities at Soutﬁ Carolina. See, e.g.,
Cockrell, 363 S.C. at 495, 611 S.E.Zc.l_at 510 (certifying products regularly sold in South
Carolina not enough); Coggershall, 376 S.C. at. 17, 655 S.E.2d at 479 (selling to 3,000 South
Carolina customers and doing business with multiple South Carolina vendors not enough).

In this case, the Court concludes that Thomas has no significant contacts with South
Carolina. Indeed, the only contact that Plaintiffs argues is that, in 2009, Thomas’s employer

registered him in South Carolina and other states as a securities broker. (Registration
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Documents.) Thomas, however, was only registéred fc;r a period of three (3) months, during
-which time he did not utilize the registration, did not transact any business in South Carolina, and
did n.Ot even recall tha; he was regis'.tercd here. (Id; ’i’homas Aff. 1. 9.) Under these
. circumstances, the Coﬁrt concl;ldes that merely o'b._taining'the securities ;egistration is insufficient
to es'tabl'i.sh jurisdiction. See, e.g. , Ratliff v. Cooper Labs., Inc., 444 E.2d 745, 748 (;1tll1 Cir.
. 1971), |
B. Thomas Lacks the.Minimum Contacts to Establish, Specific Personal:Jurisdiction,

and Exercising Jurisdiction over Him Would Violate Traditional Notions of Fair

Play and-Substantial Justice ‘

. For specific jurisdiction, due process requires that. a non-rc;,s_ident défe’ndant ha;ve'

- -sufficient minimum contacts with tﬂe forum and that the maintenance of the suit does not offend
“traditional notions of fair play and substantial justice.” Cockrell., 363 S.C. at 491, 611 S.E.2d at
508. A defenda;n'has sufficient minimum- contacts with the forum state if its contact are such
thét it could “regsonably anticipate being haled into court there.” Id. at 452, 61‘1 S.E.2d af '508.
Even if a pla.intiff. makes the ,reéuired showing of suffici?nt minimum contz{cfs, personal
jurisdiction will not l.ie if its exercise would be unreasonable a1.1d confrary to concépts of fair play -
and substantial justice. 14, | '

1. Thomas Has No Substantial Contacts with_SoI1th Carolina

To demonstrate sufficient minimum contacts, the plaintiff must prove that “the defendant
directed his activities to residents of South Carolina and that the cause of action arises out of or
relates to those -activi.ties.” Cribb, 382 S.C. at 484, 676 S.E.2d at 711. Here, the Court concludes
" that Plaintiff has failed to show that her cause of action. against Thomas aros.e from Thomas’s
act.i'vitic_s in South Carolina.

It appears to the Court that the only real connection between the Trust and South Carolina
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is that Plaintiff happens to live in South Carolina. This does not create personal jurisdiction, as

the plaintiff’s residence alone cannot establish that the defendant'has sufficient contact with the
forum. ESAB Group, Inc. v. Centricut, Inc., 126 F.3d 617, 625 (4th Cir. 1997). Rather, there
must be‘evi'dence that the defendant injentionally directed his activities at the forum; otherwise,
“jurisdiction would depend on a Dlaintiff’s decision about where to establish residence,” instead
of on the defendaﬁt 's contacts. Id. l(emphasis in original). In similar cases, courts — includir_lg
the Supreme Court of the United States — have held that the happenstance ‘of where é trust
beneficiary chooses to live does not, without some purposeful availment, establish personal
jurisdiction over a non-resident trustee. See, e.8., Hanson v. Denckla, 357 U.S. 235, 254-55
(1958) (beneficiary’s .residence in forum insufficient to establish personal jurisdiction over
trustee); Conn v. ITT Aetna Fin. Co., 252 A.2d 184, 190-91 (R.. 1969) (same.); Dreher v,
sz.'thson, 986 P.2d 721, 725 (Or. Ct. App. 1999 (same); see also Walden v. Fiore, 134 S.Ct.
1115,-1122 (2014) (emphasizing that “the plaintiff cannot be the only link between the defendant
and the forum™). In this case, the Courts fiﬁds no evidence of Thomas purposefully directing any
activitiés at South Carolina. To the contrary, South Carolina is nothing more than where
Plaintiff chose to live. Plaintiff, therefore, falls short of establishing that Thomas has sufficient

contacts with South Carolina to justify the exercise of personal jurisdiction over him.

2. Forcing Thomas to Litigate in South Carolma Would Be Unreasonably
Burdensome and Fundamentally Unfair .

Not only QOes Thomas not have sufficient minimum contacts with.South Carolina under
the law, the Court also concludes that exefcising jurisdiction over him would violate traditional
notions of fair play and suiastantial justice. In considering the fairness of exerting jurisdiction
over an individual, courts consider: |

(1) the duration of the activity of the nonresident within the state;
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(2) the character and circumstances of the commission of the nonresident’s acts;

(3) the inconvenience resulting to the parties by conferring or refusing to confer
jurisdiction over the nonresident; and

(4) the State’s interest in exercising jurisdiction.

Cockrell, 363 S.C. at 492, 611 S.E.2d at 508.
Here, the Court concludes that each factor weighs in favor of the dismissal of Plaintiff’s

Complaint. First, as set forth in Thomas’s affidavit, he did not engage in any substantial activity

/in South Carolina. Second, concerning the character and circumstances of Thomas’s alleged

acts, any connection to So.uth Carolina appears to be pure happenstance. The Trust instrﬁmcnt
does not mention South Carolina or require any action by the trustee in South Carolina. It’
merely requires that the trustee pay benefits to Plaintiff, wherever she may choose to livé.

Third, the bulk of the parties, evidence, and witnesses appear to be located in New Jersey, -

where the Trust was formed and maintained and where the key players resided at the time the

- alleged actions set forth in the Complaint took place. In addition, the evidence regarding the

source of the money used to fund the trust (which may have been fraudulent) is also located in
New Jersey. The only tie this matter appears to have to South Carolina is Plaintiff’s alleged
Status as a new South Carolina resident. * Plaintiff’s residence should not trump the gross
inconvenience to all ot;ler parties in litigating what is plainly a.New Jersey dispute in South
Carolina. Moreover, the inconvenience to Thomas of having to litigate in South Carolina would
be extreme. As set forth in his affidavit (and not rebutted by Plaintiff), he is a man of modest
means with three young children and substantial child care responsibilities. He does not have the
means or ability tb participate in protracted litigation this far away from home, and, given the

matter’s more than substantial connections to New J ersey, he should not be forced to do s0.

Fourth, South Carolina has no significant interest in this matter. It involves claims
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arising from the alleged dissipation of trust funds obtained in New Jersey, allegedly téken from a

New Jersey trust, by a New Jersey resident, from New Jersey bank accounts, because of the
purported negligence of a New Jersey successor trustee administering the Trust in New Jersey.
“South Carolina’s interest in providing redress for its citizens was diminished when ‘nothing
which [was] the subject of this litigation ha[d] taken place in South Carolina.”” Cribb, 382 S.C.
at 489, 676 S.E.2d at 714. Moreover, as set forth in the Trust Agreement and as alleged by
Plaintiff in the Complaint, the Tipgt —and fherefore this case — is govérned by New Jersey Law.
(Complaint at 1 2, Ex. 1.). Our Supreme Court has held that choice of law provisions are
. “relevant iﬁ dpciding whether to exercise personal jurisdiction,”. Coggeshall, 376 S.C. at 20-21,
655 S.E.2d at 480, becau§e it often makes little sense for a South Carolina court to decidg a
foreign dispute under foreign law. In ghort, New Jersey has the superior interest in this case.

In light of the minimél and coincidental connection between this matter and South
Carolina, the substantial prejudice to Thomas in forcing him to litigate in South Carolina, and
South Carolina’s lack of any- interest in deciding this New Jersey dispute, the Court concludes
that it would be fundamentally unfair and contrary to Thomas’s due process rights to force him

to litigate in South Carolina.’

' Because personal jurisdiction is lacking, the Court also concludes that Plaintiff failed to
effect proper services on Thomas, and the Complaint is therefore dismissed as against Thomas
under Rule 12(b)(5), SCRCP, as well. Service of process on a defendant located beyond the
territorial limits of the state is permitted only when a statute so provides. Rule 4(f), SCRCP.
Pursuant to S.C. Code Ann. § 36-2-804, service may be made outside the State of South
Carolina, only when there is personal jurisdiction over a non-resident defendant as set forth in
S.C. Code Ann. §§ 36-2-802 and 803. Because there is no personal jurisdiction over Thomas as
set forth above, service of process upon him by certified mail, return receipt requested, was
improper.
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. ' * CONCLUSION

For the reasons set forth above and all others present in the record, the Court GRANTS LT
Defendant Thomas J. McGrath’s Motion to Dismiss and hereby DISMISSES all causes of action

as against him,

AND IT IS SO ORDERED. .

—/Hdn. 1,£. Nifholson, Jr.
Presiding Judge, Ninth Judicial Cifcuit

! :

This 5 of May, 2014 -
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