QIATE _‘OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF CHESTERFIELD ) FOR THE FOURTH JUDICIAL CIRCUIT
Billy Lee Lisenby, Jr., #200273, ) Case No. 2013-CP-13-334
| ) - -
Applicant, ) = =
) FINAL ORDER OF DI‘S\&IQSAI?;
V. ) n Ug o -
~ ) V ) =3
State of South Carolina, ) ) _
) | 3
Respondent. ) L e
) =
P U2

This matter comes before the Court pursuant to an Application for Post-Conviction Relief
(PCR) filed June 24, 2013. Respondent made a timely Return and Motion to Dismiss on or
about January 2, 2014, requesting the Appliéalion be summarily dismissed as untimely,
successive, and barred by the doctrine of laches. Pursuant to this motion, the Court reviewed the
pleadings in this matter and all of the records attached thereto. The Court issued a Conditional
Order of Dismissal, filed on January 9, 2014, provisionally denying and dismissing this action,
while giving Applicant twenty (20) days from the date of service of said order to show why the
dismissal should not become final. Attached to this final order and incorporated herein by
reference is the Affidavit of Personal Service, dated March 31, 2014, of the above-mentioned
conditional order on Applicant.

Applicant filed a pro se response to the conditional order on January 21, 2014. In this
response, Applicant alleged he did not knowingly and voluntarily waive an appeal from his
September 2002 PCR hearing (2001-CP-13-402). Applicant claims he did not learn his counsel
failed to file an appeal from that hearing until March 13, 2013.

The Court has reviewed the original pleadings and Applicant’s submission. The Court

finds Applicant has not shown a sufficient reason why this application is not untimely,
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successive, or barred by the doctrine of laches. Specifically, the Court finds the doctrine of
laches bars Applicant’s claim he did not knowingly and voluntarily waive his right to an appeal
from his prior PCR. Applicant could have easily determined counsel did not file a notice of
appeal well before March 2013, His failure to seek information about his appeal for well over
ten (10) years after his hearing is inconsistent with a diligent assertion of his right to appeal. See
Whitehead v. State, 352 S.C. 215, 219, 574 S.E.2d 200, 202 (2002) (quoting Hallums v.

Hallums, 296 S.C. 195, 371 S.E. 525 (1988)); see also RWE NUKEM Corp. v. ENSR Corp., 373

S.C. 190, 199, 644 S.E.2d 730, 734-35 (2007) (“Laches connotes not only an undue lapse of
time, but also negligence and opporfunity to have acted sooner.” (citing Chambers of South
Carolina, Inc. v. County Council for Lee County, 315 S.C. 418, 434 S.E.2d 279 (1993))). The
Court finds it would be inappropriate to call upon Respondent to defend the constitutionality of
Applicant’s convictions after such a long delay. See Aice v. State, 305 S.C. 448, 451, 409
S.E.2d 392, 394 (1991) (“Finality must be realized at some point in order to achieve a semblance
of effectiveness in dispensing justice.”).

Furthermore, the Court declines to extend Austin' to this factual situation. See Aice, 305

S.C. at 452, 409 S.E.2d at 395 (“Austin is limited to its particular factual situation”). Applicant

voluntarily withdrew his first PCR application (96-CP-13-132). Applicant’s second PCR
application (99-CP-13-45) alleged grounds that could have been raised in the first application,
and were thus waived upon the voluntarily withdrawal. The Court cannot discern how Applicant
" is entitled to an appeal from his third PCR (01-CP-13-402‘) where that application merely
challenged the performance of the second PCR counsel. The PCR rules only provide for a single

procedural adjudication on an original application. Id. ( citing Gamble v. State, 298 S.C. 176,

! Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991)
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379 S.E.2d 118 (1989)). Under the facts of this case, the Court finds Applicant has had his “one
procedural ‘bite’ at the apple.” Id. Accordingly, the Court finds Applicant has not shown a
sufficient reason why the conditional order should not become final.

Applicant also filed a document titled “Request for Judge to Subpoena Witnesses for
P.C.R. Hearing” on April 21, 2014. The Court finds this request is moot in light of the Court’s
decision to dismiss this application without a hearing. Furthermore, Applicant’s request for
subpoenas is entirely inappropriate because Applicant has in no way indicated how these
witnesses are relevant to his application. See S.C. Code Ann. § 17-27-150(a). Therefore,
Applicant’s request to subpoena these individuals is denied.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s
Conditional Order of Dismissal, the Application for Post-Conviction Relief is hereby denied and
dismissed with prejudice.

This Court notes Applicant must file and serve a notice of intent to appeal within thirty
(30) days from receipt of this order to secure the appropriate appellate review. See Rule 203,
SCACR, Rule 71.1(g), SCRCP, and Bray v. State, 366 S.C. 137, 620 S.E.2d 743 (2005), for the
obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s attention is

also directed to Rule 243, SCACR, for appropriate procedures after notice has been timely filed.

IT IS SO ORDERED THIS ‘& DAY O% , 2014.
THE HONORABLE PAUL M. BURCH

Chief Judge for Administrative Purposes
Fourth Judicial Circuit

N\
7.4 \ , South Carolina
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Post Office Box 21787 - Columbia, South Carolina 29221

Pursuant to Rule 4(d)(2) of the South Carolina of Civil Procedure, the Director of the South Carolina
Department of Corrections has designated A 7 "‘(V’)/ (Server)

as his duly authorized agent for the purpose of makmg service of the process on the below named individual.

STATE OF SOUT CAROLINA ) o~
: AFFIDAVIT OF PERSONAL SERVI(%E ff—':,_
COUNTY OF ™ -
f’zx o :’l ’:':b
On this 31 day of Mafﬁ/b 2014, I served the Condmonal‘ Qrdbr of Dismissal, on

e s
Tnmate Blﬂﬂ% 1sen s ¥, SCDC Inmate # 200273, by delivering personalfy and_%;avmg a copy

M /}/) CC A -
of the same atJz€€Correctional Institution, orp), C@ . Deponent i 1s not a partw this action.

s/ 1—7ﬂ/)aa}/~/”)/ :(n : o

©r

SCDC Server

SWORN TO AND SUBSCRIBED BEFORE ME

this 32 it day of Mf‘"m% , 2014
%Mfl Jis Q MM&« (L.S)

Notary Public jgr South Carolina

U ,
My Commission Expires:"(’}:p,/f)' QJ: Py, ?

ADMISSION OF SERVICE

Service of a copy of the within Conditional Order of Dismissal is admitted at the South Carolina
Depa of Corrections A r#yg Cé Correctional Institution),

: M:'&& /) %Of“m Qé County, SC this i_l_f’i:_ day of
/7, /Or‘c/ v, 2014.

v B 2 40’)0’3/‘

Dimate
SCDC Inmate # 3 (0 cQ rn

2013-CP-13-0334



