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JUSTICE BURNETT We granted the petItIOn for a wnt of 
certwran to reVIew the Court of Appeals' unpublIshed order dIsmIssIng the 
appeal of the South CarolIna Department of TransportatIon (SCDOT) as 
untImely Elam V South CarolIna Dep't of Transp , S C Ct App Order 
dated July 25,2002 We reverse 

FACTUAL AND PROCEDURAL HISTORY 

Respondent HattIe Rose Elam (Elam) sued PetItIOner (SCDOT) 
under the South CarolIna Tort ClaIms Ace for personal InjUneS and property 
damage sustaIned by Elam In a sIngle-car accIdent WhICh occurred In March 
1998 Elam alleged the accIdent was caused by SCDOT's Improper 
maIntenance of a hIghway, whIch allowed exceSSIve raIn water to accumulate 
on the hIghway 

At the conclusIOn ofElam's case, SCDOT moved for a dIrected 
verdIct on vanous grounds The tnal court denIed the motIOn and submItted 
the case to the JUry on January 10,2001 The JUry returned a verdIct for Elam 
for $250,000 ImmedIately thereafter, SCDOT made oral motIOns for 
judgment notwIthstandIng the verdIct (JNOV) and a new tnal absolute, or In 
the alternatIve, for a new tna1 nISI remIttItur SCDOT's motIons were denIed 
by the tnal judge In an oral rulIng from the bench, and a one-page Form 4 
order was filed wIth the clerk on January 11,2001, effectIng entry of the 
jUry's verdIct 

SCDOT tImely filed a wntten motIon pursuant to Rule 59( e), 
SCRCP The tnal court denIed the Rule 59( e) motIon In a wntten order dated 
Apn16,2001 SCDOT served ItS notIce of appeal on Apn127, 2001, and In 
ItS appeal contested the tnal court's denIal of ItS motIOns for JNOV and new 
tnal 

The Court of Appeals, sua sponte, raIsed the Issue of the 
tImelIness of SCDOT's appeal In lIght of QualIty TraIler Products v CSL 

1 S C Code Ann §§ 15-78-10 to -200 (Supp 2003) 



EquIpment Co , 349 S C 216, 562 S E 2d 615 (2002), and dIrected the partIes 
bnef the Issue The Court of Appeals subsequently concluded SCDOT's 
Rule 59( e) motIon merely repeated grounds prevIOusly raised to and ruled on 
by the tnal Judge as a result of SCDOT' s oral JNOV Inew tnal motIOns 
Therefore, the Rule 59(e) motIon dId not stay the runnIng of the thIrty-day 
deadhne to appeal and SCDOT's appeal was dIsmIssed as untImely 

ISSUES 

I DId the Court of Appeals err In findmg SCDOT's appeal 
untImely because Its wntten Rule 59( e) motIon, whIch repeated 
grounds prevIOusly raised to and ruled on by the tnal Judge as a 
result of oral JNOV Inew tnal motIOns made ImmedIately after 
the JUry's verdIct, dId not stay the tIme to appeal? 

II DId the tnal court err In denymg SCDOT's motIon to amend 
Its answer and Its post-tnal motIOns? 

DISCUSSION 

I Timehness ofSCDOT's appeal 

We take thIS opportunIty to clanfy the hmits and ratIonale of 
QualIty Trailer, supra, and two Court of Appeals' opInIOns, Coward Hund 
Const Co v Ball Corp, 336 SCI, 518 S E 2d 56 (Ct App 1999), and 
CollIns MUSIC Co v IGT, 353 S C 559, 579 S E 2d 524 (Ct App 2002) 
We conclude the Court of Appeals In the present case and In Matthews v 
RIchland County School DISt One, 357 S C 594,594 S E 2d 177 (Ct App 
2004) has extended the holdmgs and ratIOnale of those three cases In a 
manner whIch unnecessanly complIcates post-tnal and appellate practIce 

Post-tnal motIOns such as a JNOV or new tnal motIon "shall be 
made promptly after the JUry IS dIscharged, or In the dIscretIOn of the court 
not later than 10 days thereafter" Rules 50( e) and 59(b), SCRCP In actIOns 
tned WIthout a JUry or WIth an adVISOry JUry, a party may move the court to 
amend ItS findIngs or Judgment or for a new tnal not later than 10 days after 
receIpt ofwntten notIce of entry of Judgment Rule 52(a), SCRCP 



The notIce of appeal In a case appealed from the Court of 
Common Pleas must be served on all respondents WIthIn thIrty days after 
receIpt of wntten notIce of entry of the order or Judgment Rule 203 (b )( 1), 
SCACR The requIrement of servIce of the notIce of appeal IS JunsdictIOnal, 
1 e , If a party mIsses the deadlIne, the appellate court lacks JunsdictIOn to 
consIder the appeal and has no authonty or dIscretIOn to "rescue" the 
delInquent party by extendmg or Ignonng the deadlIne for servIce of the 
notIce Mears v Mears, 287 S C 168,337 S E 2d 206 (1985) A tImely 
post-tnal motIon, Includmg a motIon to alter or amend the Judgment pursuant 
to Rule 5 9( e), SCRCP, stays the tIme for an appeal for all partIes untIl receIpt 
of wntten notIce of entry of the order grantmg or denYIng such motIon See 
Rule 203(b)(1), SCACR, Rules 50(e), 52(c), and 59(f), SCRCP 

The Court of Appeals In 1999 took the first step toward QualIty 
Trailer In Coward Hund, 336 SCI, 518 S E 2d 56 In that case, the tnal 
court by wntten order granted summary Judgment to the defendants 
Appellant Coward Hund tImely served a wntten "motIon for reconSIderatIOn" 
pursuant to Rule 59( e), SCRCP The tnal court heard oral arguments on the 
Rule 59(e) motIon and Issued a wntten order denymg the motIon Coward 
Hund subsequently filed a second, wntten motIOn for reconSIderatIOn 
pursuant to Rule 59(e), seekIng clanficatIOn of the court's rulIng on an Issue 
on whIch the court had ruled After a telephone conference, the tnal court 
Issued a supplemental wntten order agam denYIng Coward Hund's Rule 
59( e) motIon Coward Hund served ItS notIce of appeal WIthIn thIrty days of 
receIpt ofwntten notIce of entry of the order denyIng Its second Rule 59(e) 
motIon The Issue, then, was whether Coward Hund's filIng of a second, 
wntten Rule 59( e) motIon stayed the tIme for servmg a notIce of appeal 

FIndIng no South CarolIna case dIrectly on pOInt, the Court of 
Appeals endorsed the prevailIng VIew espoused by federal courts that a 
second motIon for reconSIderatIOn under Rule 59( e) IS appropnate only If It 
challenges somethIng that was altered from the onginal Judgment as a result 
of the InItIal motIon for reconSIderatIOn The Court of Appeals reasoned 
nothmg III the wntten order denYIng Coward Hund's first Rule 59(e) motIon 
altered anythIng In the wntten summary Judgment order Thus, the finalIty of 
the summary Judgment order was restored and the tIme for servIng a notIce of 
appeal began to run upon Coward Hund's receIpt ofwntten notIce of entry of 



the order denYIng Its first Rule 59(e) motIOn The Court of Appeals held 
Coward Hund's second Rule 59(e) motIOn dId not stay the tIme for appeal 
and consequently dIsmIssed the appeal as untImely Coward Hund, 336 S C 
at 4, 518 S E 2d at 58 

In QualIty TraIler, decIded three years later, a JUry returned a 
verdIct In favor of QualIty TraIler Appellant I Corp tImely served a wntten 
post-tnal motIon for JNOV and a new tnal The tnal court Issued a wntten 
order denYIng the motIon and explaInmg the reasons for the denIal I Corp 
then filed a wntten motIon pursuant to Rules 52, 59, and 60, SCRCP, whIch 
was VIrtually IdentIcal to Its wntten JNOV Inew tnal motIOn The only 
changes I Corp made were to captIOn the Rule 59( e) motIOn dIfferently and 
to change the relIef sought In the Rule 5 9( e) motIon's final paragraph to 
cOInCIde wIth the Rule 59(e) motIOn's captIOn I Corp's Rule 59(e) motIon 
dId not IdentIfy a SIngle Issue raIsed but not ruled on, but merely recIted, 
verbatIm, the arguments made m the wntten JNOV Inew tnal motIon 

We held the filIng of a wntten, succeSSIve, VIrtually IdentIcal 
post-tnal motIon - raISIng Issues whIch already had been raIsed to and ruled 
on by the tnal court In a prevIOUS wntten order - does not stay the tIme for 
servmg notIce of appeal "The tIme for filmg appeal IS not extended by 
submIttmg the same motIon under a dIfferent captIOn" QualIty TraIler, 349 
SCat 220, 562 S E 2d at 618 We dIsmIssed I Corp's appeal as untimely 
because ItS wntten, successIve, VIrtually IdentIcal post-tnal motIon dId not 
stay the tIme for serVIng a notIce of appeal 

Thus, QualIty TraIler took Coward Hund a step further Coward 
Hund barred as untImely an appeal from a second, wntten Rule 59(e) motIon 
raISIng the same Issues on whIch a rulIng had been obtaIned by VIrtue of a 
prevIOUS, wntten Rule 59(e) motIon, QualIty TraIler barred as untImely an 
appeal from a first, wntten Rule 59(e) motIon raISIng the same Issues, 
verbatIm, on WhICh a rulIng had been obtaIned In a prevIOUS, wntten 
JNOV/new tnal motIon 

The QualIty TraIler VIew of succeSSIve post-tnal motIons has 
been applIed In only two other publIshed opInIOns by the Court of Appeals 



CollIns MUSIC, 353 S C 559, 579 S E 2d 524, and Matthews, 357 S C 594, 
594 S E 2d 177 

In CollIns MUSIC, the Court of Appeals found that an appeal was 
not tImely by relYIng on QualIty TraIler and Coward Hund From a verdIct In 
favor of CollIns, appellant IGT tImely filed and served wntten post-tnal 
motIOns for JNOV, new tnal, and new tnal nzsz remzttztur, assertIng twenty­
eIght grounds as support for ItS requested relIef The tnal court denIed all 
IGT's post-tnal motIOns In a wntten order "after carefully reVieWIng the 
matter" 

Seven days later, IGT served a substantIvely IdentIcal Rule 59( e) 
motIon to alter or amend the Judgment, askIng the court to make speCIfic 
rulIngs on each ground raIsed In the earlIer motIOns The tnal court Issued a 
wntten order denYIng IGT's Rule 59(e) motIon and speCIfically statIng IGT 
faIled to raIse any Issue not already conSIdered IGT served a notIce of 
appeal WIthIn thIrty days of receIpt ofwntten notIce of entry of the order 
denYIng ItS Rule 59(e) motIon 

The Court of Appeals concluded IGT's wntten Rule 59(e) motIon 
merely restated the same twenty-eIght grounds and arguments the tnal court 
had denIed In ItS wntten order made In response to IGT's InItial, wntten 
JNOV/new tnal motIOns Therefore, the tIme to appeal began to run from the 
date IGT receIved wntten notIce of entry of the order denYIng ItS InItIal 
JNOV/new tnal motIOns Consequently, the Court of Appeals dIsmIssed 
IGT's appeal as untImely CollIns MUSIC, 353 SCat 565, 579 S E 2d at 526-
527 CollIns MUSIC IS SImIlar to QualIty Trailer because It barred an appeal 
as untImely from a first, wntten Rule 59( e) motIon raISIng the same Issues on 
whIch a rulIng had been obtained In a prevIOUS, wntten, VIrtually IdentIcal 
JNOV/new tnal motIon 

In Matthews, the defendant school dlstnct appealed a verdIct In 
favor of Matthews The Court of Appeals, actIng sua sponte because It 
correctly recognIzed the tImelIness of an appeal IS a JunsdictIOnal 
reqUIrement, raIsed the QualIty TraIler Issue even though the partIes had not 



The school dIstnct, ImmedIately followIng the verdIct, made oral 
motIOns for JNOV and new tnal nzSl remlttltur, WhICh the tnal court orally 
denIed The school dIstnct receIved a wntten copy of entry of the Judgment 
almost a month later, at whIch tIme the school dIstnct tImely filed a first, 
wntten Rule 59(e) motIon 

The school dIstnct' s wntten Rule 5 9( e) motIon restated Its oral 
arguments made at the conclusIOn of the tnal for remIttItur of the verdIct 
Matthews submItted a response to the motIon, requestIng the verdIct stand or, 
In the alternatIve, a new tnal nzSl to allow her to recover attorney's fees 
The tnal court reduced the verdIct and awarded attorney's fees to Matthews 
The school dIstnct appealed the award of attorney's fees 

The Court of Appeals concluded the school dIstnct had restated 
the same grounds In ItS first, wntten Rule 59( e) motIon as It had In ItS oral 
JNOV/new tnal motIon made at the end of the tnal The tnal court lacked 
JunsdictIOn to entertaIn an IdentIcal, succeSSIve post-tnal motIon RelYIng on 
QualIty Trailer, CollIns MUSIC, and Coward Hund and findIng the case before 
It factually sImIlar, the Court of Appeals held the school dIstnct had filed a 
succeSSIve post-tnal motIon that dId not raise any new Issue, but merely 
repeated the same arguments made In an earlIer motIon 

Although the tnal court had granted the school dIstnct's 
succeSSIve motIon - unlIke precedent In WhIch the succeSSIve motIOn was 
denIed - the Court of Appeals reasoned that dIstInctIOn made no dIfference In 
the outcome The school dIstnct's first, wntten Rule 59(e) motIon, WhICh 
followed oral JNOV/new tnal motIOns In whIch the same Issues had been 
raised and ruled on, was not proper and dId not toll the tIme for appeal The 
school dIstnct's appeal was dIsmIssed as untImely Matthews, 357 SCat 
597-600,549 S E 2d at 178-180 

Matthews IS sImIlarly postured to the case now before us In both 
cases, the Court of Appeals has expanded the reach of QualIty TraIler and 
CollIns MUSIC by applYIng them to cases In whIch a first, wntten Rule 59( e) 
motIon was deemed to raise Issues and arguments WhICh already had been 
raIsed to and ruled on by VIrtue of prevIOUS, oral JNOV /new tnal motIons 



We conclude Coward Hund correctly stated and applIed the 
prevailIng VIew among federal courts that a second Rule 59( e) motIon whIch 
raises the same Issues and arguments made In a prevIOus Rule 59(e) motIon 
does not toll the tIme to appeal E g_, Aybar V Cnspln-Reyes, 118 F 3d 10, 
13-14 (1st Clr 1997) (subsequent Rule 59 motIon served wIthIn 10 days after 
denIal of InItIal Rule 59 motIon for reconsIderatIOn, but more than 10 days 
after entry of onglnal Judgment, does not toll tIme for appeal), GlInka V 
Maytag Corp, 90 F 3d 72, 74 (2d Clr 1996) ("[a]llowlng subsequent motIOns 
to repeatedly toll the filIng penod for a notIce of appeal would encourage 
fnvolous motIOns and undermIne a fundamental canon of our legal system, to 
promote the finalIty of Judgments", court noted thIS VIew IS "well­
establIshed" In federal cIrcuIts), Wnght V Preferred Research, Inc, 891 F 2d 
886, 889 (1Ith Clr 1990) ("the language and purpose of [federal] Rule 
4(a)(4) IndIcate that the tIme for appeal IS postponed only by an ongznal 
motIon of the type specIfied Ie, a motIon to reconsIder an order dIsposIng 
of such a motIon wIll not further postpone the tIme to appeal") (emphasIs m 
onglnal), 12 Moore's Federal PractIce § 59 32[2] (3d ed 2003), 11 Wnght, 
MIller & Kane, Federal PractIce and Procedure ClvIl2d § 2817 (1995) 
However, "If the dISposItIon of the first motIon results In a Judgment WhIch IS 
substantIvely altered, a subsequent motIon wIll again postpone the appeal 
penod" Wnght, 891 F 2d at 889, 12 Moore's Federal PractIce §§ 59 35 and 
5937 

We further conclude QualIty TraIler and CollIns MUSIC - WhICh 
mvolved wntten JNOV Inew tnal motIOns, a wntten rulIng by the tnal court, 
followed by a first, wntten, vIrtually IdentIcal Rule 59(e) motIon - were 
correctly decIded See Ex parte Mutual Sav LIfe Ins Co, 765 So 2d 649 
(Ala 1998) (In case InvolvIng succeSSIve wntten motIOns, court explained 
the recourse followIng denIal of a party's own post-Judgment motIOn IS by 
tImely appeal because the rules do not provIde for a "motIon to reconsIder" 
such a denIal, however, a motIon to reconsIder IS proper and wIll toll the tIme 
for appeal when post-Judgment motIon IS granted and new Judgment IS 
entered), Wenzoski V Central BankIng System, Inc, 736 P 2d 753 (Cal 
1987) (In case InvolvIng succeSSIve wntten motIOns, appeal was untImely 
because second separate motIon for new tnal, filed because party feared hIS 
first motIon was filed too early, dId not toll tIme to appeal), Sears V Sears, 
422 N E 2d 610 (Ill 1981) (succeSSIve wntten post-tnal motIon whIch 



repeats what was raIsed or could have been raised In first wntten motIon IS 
not authonzed by rules and does not extend tIme for appeal, losIng lItIgant IS 
not entItled to return to tnal court IndefinItely hopIng for change of heart or a 
more sympathetIc Judge, or stnng out arguments one at a tIme over months 
because "[t]here must be finalIty, a tIme when the case In the tnal court IS 
really over and the loser must appeal or gIve up"), State ex reI Douglas v 
BIble BaptIst Church of LIncoln, 353 N W 2d 20 (Neb 1984) (In case 
InVOlvIng succeSSIve wntten motIOns, appeal was untImely because second 
motIon for new tnal, based In part on events whIch occurred after denIal of 
first motIon for new tnal, was not proper and dId not toll tIme for appeal), 
Kaufman v OregonIan Pub Co, 245 P 2d 237 (Or 1952) (In case InvolvIng 
succeSSIve wntten motIOns, a party may not extend tIme for appeal from an 
order denYIng a motIOn for reInstatement of actIOn by filIng a second, 
substantIvely IdentIcal motIon WIth a dIfferent Judge), Gassaway v Patty, 604 
S W 2d 60 (Tenn App Ct 1980) (In case InvolvIng succeSSIve wntten 
motIOns, appeal was untImely where a party filed second post-Judgment 
motIon seekIng reconsIderatIOn of order denYIng first post-Judgment motIOn, 
rules are meant to prevent filIng of repetItIve post-tnal motIons and aVOId 
undue delays), 5 Am Jur 2d Appellate ReVIew §§ 303-310 (1995) 

AccordIngly, we reaffirm the ratIonale and pnnciples expressed 
In Coward Hund, QualIty Trailer, and CollIns MUSIC An appeal may be 
barred due to untImely servIce of the notIce of appeal when a party - Instead 
of servIng a notIce of appeal- files a succeSSIve Rule 59( e) motIon, where 
the tnal Judge's ruhng on the first Rule 5 9( e) motIon does not result In a 
substantIal alteratIOn of the onginal Judgment Coward Hund An appeal 
also may be barred due to untImely serVIce of the notIce of appeal when a 
party - Instead of servIng a notIce of appeal- recaptIOns a wntten JNOV/new 
tnal motIon, whIch has been ruled on, and resubmIts It as a VIrtually IdentIcal, 
wntten Rule 59(e) motIon QualIty Trailer, CollIns MUSIC 2 

2 We are aware that a party may attempt to file both a Rule 59 motIon 
and a notIce of appeal If thIS does occur, one or the other wIll be 
Inappropnate dependIng on whether the motIon IS both tImely under Rule 59 
and permIssIble under our ruhng today Cf Hudson v Hudson, 290 S C 
215,349 S E 2d 341 (1986) (holdIng that when a tImely post-tnal motIOn IS 

contInued 



We have found no foreIgn case sImIlarly postured to the present 
case or Matthews, 1 e, a case In whIch a court held a wntten Rule 59(e) 
motIon follOWIng an oral JNOV Inew tnal motIOn dId not toll the tIme for 
appeal At least one court has drawn a dIstInctIOn between "perfunctory" oral 
motIOns made at the end oftnal and more thoughtful wntten post-tnal 
motIOns, concludIng the former wIll not bar the latter or result In an appeal 
beIng dIsmIssed as untImely Sherrod v Nash Gen Hosp, Inc, 500 S E 2d 
708,710-711 (NC 1998) 

After studIed reVIew, we reject the ratIOnale and result reached by 
the Court of Appeals In the present case and In Matthews We conclude a 
party usually IS free to file an InItIal Rule 59(e) motIon, regardless of whether 
the prevIOUS JNOV Inew tnal motIOns were made orally or In wntIng, WIthout 
unnecessary concern the repetItIon of an Issue or argument made In a 
prevIOUS motIon WIll result In a subsequent appeal beIng dIsmIssed as 
untImely In essence, we VIew the use of oral or wntten JNOV Inew tnal 
motIOns, followed by an InItIal Rule 59( e) motIon, as part and parcel of a 
party's "sIngle bIte at the apple" In presentIng hIS case to the tnal court 
AgaIn, we cautIOn a party who files post-tnal motIOns to note carefully the 
exceptIOns to thIS general rule as expressed III Coward Hund, QualIty TraIler 
and CollIns MUSIC 

We belIeve thIS VIew of the propnety of post-tnal motIOns to be 
the correct approach for several reasons FIrst, It IS proper to VIew a Rule 
59( e) motIon not only as a vehIcle to request the tnal court "alter or amend 
the judgment," but also as a vehIcle to seek "reconsIderatIOn" of Issues and 
arguments A motIOn under Rule 59(e) long has been VIewed as "motIon for 
reconsIderatIOn" despIte the absence of those words from the rule 
Consequently, a party usually IS allowed to ask the court to reconsIder ItS 

pendIng before the lower court, any notIce of appeal WIll be dIsmIssed 
WIthout prejUdICe as premature) It IS, of course, the party's responsIbIlIty to 
determIne whether a Rule 59 motIon or notIce of appeal IS appropnate under 
the facts of the case, and we cautIOn partIes not to attempt to aVOId thIS 
responsIbIlIty by the SImple expedIent of filIng both 



deCISIOn even If It means rehashIng all or part of an argument prevIOusly 
presented See, e g , Arnold v State, 309 S C 157,420 S E 2d 834 (1992) 
("purpose of Rule 59( e), SCRCP, to alter or amend the Judgment IS to request 
the Judge to reconsIder matters properly encompassed In a deCISIOn on the 
ments"), CurCIO v CaterpIllar, Inc, 355 S C 316, 585 S E 2d 272 (2003) (an 
example of the many cases In whIch tnal and appellate courts descnbe a Rule 
59( e) motIon as a "motIon to reconsIder" or "motIon for reconsIderatIOn"), 
James Flanagan, South CarolIna CIvIl Procedure 474-475 (2d ed 1996) 
There IS nothIng Inherently unfaIr In allOWIng a party one final chance not 
only to call the court's attentIOn to a pOSSIble mIsapprehensIOn of an earlIer 
argument, but also to reVISIt a prevIOusly raIsed argument It IS Inherently 
unfair to dIsallow such an opportunIty 

Rule 59( e) In the South CarolIna and federal rules of CIvIl 
procedure IS practIcally IdentIcal 3 NeIther contains any prOVIsIOn for a 
motIon for "reconsIderatIOn" However, federal courts conSIder It appropnate 
for a party to make a "motIon for reconsIderatIOn" under Rule 59(e) even 
though the rule mentIOns only a "motIon to alter or amend a Judgment" ThIS 
VIew holds true even when a party mIslabels a post-tnal motIon See Blair V 
Equlfax Check ServIces, Inc, 181 F 3d 832, 837 (7th Clr 1999) (Rule 
4(a)(4), FRAP, restates long-accepted practIce of consldenng motIOns for 
reconSIderatIOn, a practIce Independent of any appellate rule), 12 Moore's 
Federal PractIce § 59 30[2][a] and[7], 11 Wnght, MIller & Kane § 2810 1,20 
Moore's Federal PractIce §§ 304 13[2] and 304 13[4][b] (3d ed 2003) 
"[T]he WIsdom of gIVIng dlstnct courts the opportunIty promptly to correct 
theIr own alleged errors IS all the JustIficatIOn needed" for the practIce of 
freely allOWIng a motIon for reconSIderatIOn Blair, 181 F 3d at 837 

3 Rule 59( e), SCRCP, prOVIdes 
MotIon to Alter or Amend a Judgment A motIon to alter or amend the 

Judgment shall be served not later than 10 days after receIpt of wntten notIce 
of the entry of the order 

Rule 59(e), FRCP, prOVIdes 
MotIon to Alter or Amend Judgment Any motIOn to alter or amend a 

Judgment shall be filed no later than 10 days after entry of the Judgment 



In fact, the UnIted States Supreme Court explIcItly has descnbed 
a motIOn under federal Rule 59(e) as one WhICh "Involves reconslderatlOn of 
matters properly encompassed m a decIsIOn on the ments" Osterneck v 
Ernst & Whinney, 489 U S 169, 174, 109 S Ct 987, 990, 103 LEd 2d 146, 
154 (1989) (a request relatIng to dIscretIOnary prejudgment Interest IS a part 
of the plamtIffs compensatIOn and thus a part of the decIsIOn on the ments, 
whIch means a Rule 59(e) motIOn raIsmg prejudgment Interest tolled the tIme 
for appeal, Court cIted precedent In whIch Rule 59(e) motIons relatIng to 
attorney's fees and case costs are deemed collateral Issues, thus such motIOns 
dId not toll the tIme for appeal) (emphasIs added) The Court explaIned ItS 
deCIsIOn furthered the goals of aVOIdIng pIecemeal appeals and fostenng 
mformed appellate reVIew Osterneck, 489 U S at 177-178, 109 S Ct at 992, 
103 LEd 2d at 156 

The commentators explaIn that the approach taken In today's 
rules allOWIng a motIOn for reconsIderatIOn WhICh addresses the ments of the 
case at hand onginated In the common law "It IS absolutely necessary to 
JustIce, that there should, upon many occaSIOns, be opportunItIes of 
reconsldermg the cause by a new tnal" 11 Wnght, MIller & Kane § 2801 
(quotmg a 1757 opInIOn wntten by an EnglIsh judge) (emphasIs In ongInal), 
12 Moore's Federal PractIce § 59 App 102 (even before 1946 amendment 
addIng subdIVIsIOn (e) to Rule 59, courts routInely found that motIOns 
seekIng such relIef as reheanng or reconsIderatIOn were proper under Rule 
59, although the motIOns were not lIterally or technIcally motIOns for a new 
tnal) 

Second, a great number of reported cases In South Carolma for at 
least four generatIOns, and more recently the appellate court rules and rules of 
cIvIl procedure, have emphasIzed the Importance and absolute necessIty of 
ensunng that all Issues and arguments are presented to the lower court for ItS 
conSIderatIOn Issues and arguments are preserved for appellate reVIew only 
when they are raIsed to and ruled on by the lower court .Ez., WIlder Corp 
V WIlke, 330 S C 71, 76,497 S E 2d 731, 733 (1998) ("It IS aXIomatIc that 
an Issue cannot be raIsed for the first tIme on appeal, but must have been 
raIsed to and ruled upon by the tnal judge to be preserved for appellate 
revIew"), Long V Dunlap, 87 S C 8, 68 S E 801 (1910) (Supreme Court 
wIll not conSIder any pOInt whIch was not presented and conSIdered below 



unless It Involves JunsdlCtIOn of the court), Gaffney v Peeler, 21 S C 55 
(1884) (questIOn of law whlCh was not presented to or passed upon by the 
tnal court cannot be raised on appeal), Rule 210(c), SCACR (record on 
appeal shall not Include matter WhICh was not presented to lower court) 

In recently clanfYIng the law on the presentatIOn and use of 
addItIonal sustainIng grounds In an appeal, we emphasIzed we dId not "mean 
to dIlute the Important pnnciple that all partIes should raise all necessary 
Issues and arguments to the lower court and attempt to obtaIn a rulIng" 
rOn, L L C v Town ofMt Pleasant, 338 S C 406,421, 526 S E 2d 716, 
724 (2000),4 see also Jean Hoefer Toal, et al , Appellate PractIce In South 
CarolIna 55-60 (2002) 

4 In dIscussIng the need for a Rule 59(e) motIon, we explaIned that 

[t]he lOSIng party must first try to conVInce the lower court It has 
ruled wrongly and then, If that effort falls, conVInce the appellate 
court that the lower court erred ThIS pnnciple underlIes the long­
establIshed preservatIOn reqUIrement that the lOSIng party 
generally must both present hIS Issues and arguments to the lower 
court and obtain a rulIng before an appellate court wIll reVIew 
those Issues and arguments 

If the lOSIng party has raised an Issue In the lower court, but the 
court falls to rule upon It, the party must file a motIon to alter or 
amend the Judgment In order to preserve the Issue for appellate 
reVIew ImpOSIng thIS preservatIOn reqUIrement on the 
appellant IS meant to enable the lower court to rule properly after 
It has conSIdered all relevant facts, law, and arguments The 
reqUIrement also serves as a keen IncentIve for a party to prepare 
a case thoroughly It prevents a party from keepIng an ace card 
up hIS sleeve - IntentIonally or by chance - In the hope that an 
appellate court WIll accept that ace card and, VIa a reversal, gIve 
hIm another opportunIty to prove hIS case 

rOn, 338 SCat 422, 526 S E 2d at 724 



ThIrd, our rules contemplate two basIc sItuatIOns In WhIch a party 
should consIder fihng a Rule 59( e) motIon A party may wIsh to file such a 
motIon when she beheves the court has mIsunderstood, faIled to fully 

\ consIder, or perhaps faIled to rule on an argument or Issue, and the party 
wIshes for the court to reconsIder or rule on It A party must file such a 
motIon when an Issue or argument has been raIsed, but not ruled on, In order 
to preserve It for appellate reVIeW 

Fourth, South Carohna appellate courts do not recognIze the 
"plaIn error rule," under whIch a court In certain CIrcumstances IS allowed to 
consIder and rectIfy an error not raised below by the party Dykema V 
Carohna Emergency PhYSICIans, PC, 348 S C 549, 554, 560 S E 2d 894, 
896 (2002), Kennedy V South Carohna RetIrement System, 349 S C 531, 
564 S E 2d 322 (2001) Our mandatory preservatIOn reqUIrements make It 
doubly Important that htIgants generally be freely allowed to file a first, 
wntten Rule 59(e) motIon WIthout concern a later appeal wIll be deemed 
untImely 

FIfth, CIvIl procedure and appellate rules should not be wntten or 
Interpreted to create a trap for the unwary lawyer or party, but a careful 
consIderatIOn of thIS Issue has led us to conclude that IS precIsely the effect of 
an unwarranted expanSIOn of Quahty TraIler Cf Gamble v State, 298 S C 
176, 379 S E 2d 118 (1989) (statIng rules applIcable to post-convIctIOn relIef 
actIOns should not be construed In manner WhICh operate as a trap for the 
unwary or depnve an apphcant of the adjudIcatIOn on the ments of hIS 
onginal petItIOn), Rule 1, SCRCP (cIvIl procedure rules "shall be construed 
to secure the Just, speedy, and InexpenSIve determInatIOn of every actIon") 

If a party IS unsure whether he properly raised all Issues and 
obtaIned a ruhng, he must file a Rule 59(e) motIon or an appellate court may 
later determIne the Issue or argument IS not preserved for reVIew But In 
fihng the motIon, he may unwIttIngly forfeIt the nght to an appeal If an 
appellate court later determInes the Rule 59( e) motIOn was unnecessary 
because he already had raised the Issue and obtained a ruhng We stnve to 



avoId an InterpretatIOn of procedural rules whIch routInely would place a 
party between the proverbIal rock and a hard place 5 

TurnIng to the present case, SCDOT argued, mter aiza, In Its first, 
wntten Rule 59( e) motIon, whIch followed oral JNOV /new tnal motIOns 
made ImmedIately after the jury's verdIct, the tnal court mIsapplIed the 
appropnate standard for notIce SCDOT asserted that notIce of a hazard IS 
"Interrupted" by responSIve actIOn to correct the defect SCDOT contended, 
although the tnal court had Instructed the JUry correctly on ItS notIce theory, 
the court In denYIng SCDOT's JNOV/new tnal motIOns consIdered eVIdence 
of notIce at any tIme suffiCIent to create a factual Issue for the JUry, regardless 
of whether the notIce occurred before or after the remedIal work SCDOT In 
ItS Rule 59( e) motIon also raIsed other Issues and arguments It had prevIOusly 
addressed In ItS JNOV/new tnal motIOns 

WhIle SCDOT In ItS wntten Rule 59( e) motIon may have 
reVIsIted some Issues and arguments raIsed In ItS oral JNOV/new tnal 
motIOns, we conclude the Rule 59(e) motIon was proper for the reasons we 
explaIn today ThIS case IS not factually SImIlar to Coward Hund because It 
Involves a first, wntten Rule 59(e) motIon, not a second one It IS not 
factually SImIlar to QualIty TraIler or CollInS MUSIC because SCDOT dId not 
SImply resubmIt a VIrtually IdentIcal, wntten Rule 59( e) motIOn raISIng the 
same Issues on whIch It already had obtaIned a rulIng by VIrtue of a prevIOUS, 
wntten JNOV/new tnal motIOn 

SCDOT tImely served ItS notIce of appeal WIthIn thIrty days after 
receIpt ofwntten notIce of entry of the order denyIng ItS Rule 59(e) motIon 
Consequently, we reverse the Court of Appeals' order dIsmIssIng SCDOT's 

5 We are presented In thIS case WIth a party whIch belIeved a Rule 
59(e) motIOn was necessary and appropnate We do not mean to Imply by 
our emphaSIS on the potentIal Importance of such a motIon that one IS 
necessary or deSIrable In every case An aggneved party who IS confident hIS 
Issues and arguments were suffiCIently raIsed to and ruled on by the tnal 
court may WIsh to SImply file and serve a tImely notIce of appeal 



appeal as untimely We also overrule Matthews, 357 S C 594, 594 S E 2d 
177, because It IS InconsIstent WIth the VIew of post-tnal motIOns we set forth 
today 

II DenIal of SCDOT' s motIOns 

In the Interest of JudICIal economy, we address the ments of 
SCDOT's appeal See Floyd V Horry County School DISt , 351 S C 233, 
234, 569 S E 2d 343, 344 (2002), FaIle V S C Dep't of JuvenIle Justice, 350 
S C 315, 328, 566 S E 2d 536, 543 (2002) 

SCDOT argues (1) the tnal court erred In denYIng ItS motion for 
new tnal absolute based upon the exceSSIveness of the verdIct, (2) the tnal 
court erred III denYIng It'S motion for leave to amend to assert the statutory 
defense of ImmunIty for deSIgn, and (3) the tnal court erred In denYIng ItS 
motIOns for a dIrected verdIct and judgment notwIthstandIng the verdIct 
based upon the absence of proof of causative neglIgence on the part of 
SCDOT and the absence of notice of defect to SCDOT after ItS remedial 
actIOns and pnor to Elam's accIdent We dIsagree 

When consldenng a motion for a new tnal based on the 
Inadequacy or exceSSIveness of the JUry's verdIct, the tnal court must 
dIstinguIsh between awards that are merely unduly lIberal or conservatIve 
and awards that are actuated by paSSIOn, capnce, or prejUdICe Allstate Ins 
Co v Durham, 314 S C 529,431 S E 2d 557 (1993) The deCISIon to grant 
or deny a new tnal absolute based on the exceSSIveness of a verdIct rests III 
the sound dIscretIOn of the tnal court and wIll not ordlnanly be dIsturbed on 
appeal South CarolIna State HIghway Dep't v Clarkson, 267 S C 121,226 
S E 2d 696 (1976) We conclude the record reflects the JUry was presented 
WIth uncontradIcted eVIdence that, as a result of the aCCIdent, Elam suffered 
phYSIcal and mental InjUneS suffiCIent to support the jUry's verdIct The tnal 
court dId not abuse ItS dIscretIOn III denYIng SCDOT's motion for a new tnal 
absolute based on the amount of the verdIct 

Further, the tnal court dId not err In denYIng SCDOT's motion 
for leave to amend to assert the statutory defense of ImmunIty of deSIgn 
Dunng Elam's case In chIef, SCDOT moved the tnal court to allow It to 



amend Its answer to assert the desIgn defense of S C Code Ann § 15-78-
60(15) (Supp 2003) SCDOT sought to amend ItS answer to conform to the 
eVIdence presented that the water on the roadway, WhICh allegedly caused 
Elam's accIdent, was a result of an Inadequate draInage pIpe The trIal court 
ruled there was no competent eVIdence the water on the hIghway was due to a 
desIgn error The decIsIOn whether to allow a party to amend a pleadIng to 
conform to the eVIdence IS left to the sound dIscretIOn of the trIal Judge 
FoggIe V CSX Transp , Inc, 313 S C 98,431 S E 2d 587 (1993) We 
conclude the trIal court dId not abuse ItS dIscretIOn In denYIng SCDOT's 
motIon 

FInally, we find no error on the part of the trIal Judge In denYIng 
SCDOT's motIOns for a dIrected verdIct and JNOV based on the absence of 
neglIgence on the part of SCDOT When revIewIng the denIal of a motIon 
for dIrected verdIct or JNOV, an appellate court must employ the same 
standard as the trIal court by vIewIng the eVIdence and all reasonable 
Inferences In the lIght most favorable to the nonmovIng party Strange V 
South CarolIna Dep't of HIghways & Pub Transp, 314 S C 427,445 S E 2d 
439 (1994) The appellate court WIll reverse the trIal court only where there 
IS no eVIdence to support the rulIng below Id 

VIewIng the eVIdence In the lIght most favorable to Elam, It IS 
reasonably Inferable the JUry could find SCDOT's neglIgence caused the 
accIdent The Jury heard the testImony of several wItnesses, IncludIng 
SCDOT's former resIdent maIntenance engIneer for Allendale County, who 
testIfied SCDOT had actual notIce the sIte ofElam's accIdent was a flood 
hazard Sergeant G F KIng, a trooper WIth the South CarolIna HIghway 
Patrol, testIfied there had been numerous accIdents dUrIng the past eIght years 
at the same locatIOn Sergeant KIng testIfied he had reported the condItIon to 
SCDOT on numerous occaSIOns GIven the testImony of these wItnesses and 
others, the JUry could reasonably have found SCDOT neglIgent In faIlIng to 
properly maIntaIn the hIghway 

SCDOT argues the trIal court erred In denYIng ItS motIOns for a 
dIrected verdIct and JNOV based on the absence of notIce of the defect after 
the department's remedIal work actIOns and prIor to Elam's accIdent We 



affirm the tnal court's ruhng the eVIdence presented a JUry questIOn on 
whether SCDOT took any remedIal actIOns See Strange, supra 

CONCLUSION 

We reaffirm the pnnciples set forth In Coward Hund, 336 SCI, 
518 S E 2d 56, Quahty Traller, 349 S C 216,562 S E 2d 615, and Colhns 
MUSIC, 353 S C 559, 579 S E 2d 524 We reverse the Court of Appeals' 
order m the present case and overrule the Court of Appeals' opInIOn m 
Matthews, 357 S C 594,594 S E 2d 177 We conclude SCDOT tImely 
served ItS notIce of appeal after receIpt of wntten notIce of entry of the order 
denYIng ItS Rule 59(e) motIon 

On the ments of SCDOT' s appeal, the tnal court dId not err In 
denymg SCDOT's motIon to amend ItS answer or ItS motIOns for a dIrected 
verdIct, JNOV, and new tnal AccordIngly, we reInstate the JUry's verdIct In 
favor of Elam and remand thIS case to cIrCUIt court for entry of Judgment on 
the verdIct 

REVERSED 

TOAL, C J , and MOORE, J , concur WALLER, J , 
dissenting In a separate opinion In which PLEICONES, J , concurs 



JUSTICE WALLER I respectfully dIssent In my opmIOn, 
SCDOT's Rule 59( e) motIOn, raIsmg the same Issues orally raised to and 
ruled upon In Its motIOns for dIrected verdIct, JNOV, and a new tnal, dId not 
stay the time for fihng a notice of appeal I would affirm the Court of 
Appeals' holdIng that SCDOT's appeal was untimely 

Post-trial motIOns are requIred In two pnmary cIrcumstances to 
preserve Issues that have been raised to the tnal court but not yet ruled upon 
or when the tnal court grants rehef not requested or rules on an Issue never 
raised at tnal Jean Hoefer Toal, et aI, Appellate Practice In South Carolma 
59-60 (2d ed 2002) Issues are preserved for appeal even where a JNOV 
motion IS denIed In a form order, If the Issues have been adequately raised 
and argued to the court and the record on appeal contains transcnpts of the 
court proceedIngs BaIley v Segars, 346 S C 359, 550 S E 2d 910 (Ct App 
2001) 

Here, SCDOT repeatedly argued ItS posItIOn to the tnal court m ItS 
dIrected verdIct motIOn, In reneWIng ItS dIrected verdIct motion, In ItS motIOn 
for JNOV, and In ItS motion for a new tnal Each time the tnal Judge demed 
SCDOT's motIOns Two years ago, In Quahty TraIler Products v CSL 
EquIpment Co Inc, 349 S C 216, 565 S E 2d 615 (2002), we held the filmg 
of a succeSSIve motion, raiSIng Issues already raised to and ruled upon by the 
tnal Judge, does not stay the time to appeal NothIng In QualIty Trailer 
hmited our holdIng to the fihng ofwntten post-tnal motions In my opmIOn, 
once a htIgant has fully argued, eIther orally or In wntIng, ItS post-tnal 
motIOns to a Judge, and obtained a ruhng thereon, there IS SImply no need to 
permIt the same exact arguments to be re-raIsed In a subsequent Rule 59( e) 
motion 

I would hold SCDOT had ItS one full bIte at the apple such that the 
filmg of ItS wntten Rule 59(e) motion dId not stay the time for fihng an 
appeal In thIS case I would affirm the Court of Appeals' opInIOn 6 

PLEICONES, J , concurs 

6 I would also affirm the opInIOn In Matthews v RIchland County School 
DISt One, 357 S C 594,594 S E 2d 177 (Ct App 2004) 
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POBox 705 
Barnwell, SC 29812 

November 12, 2003 

H Woodrow GoodIng, Jr , EsqUIre 
Mark B TInsley, EsqUIre 
GoodIng & GoodIng 
POBox 1000 
Allendale, SC 29810 

Re Elam, HattIe Rose v SC Dept of Trans 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

The record In the above case has been revIewed and the tIme allotment for oral 
argument for thIS case IS as follows 

PetItIOner 10 lllnutes 

Respondent 10 lllnutes 

PetItioner In Reply 5 lllnutes 
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Pete Kulmala, EsqUIre 
Re Elam, HattIe Rose v SC Dept of Trans 
November 12,2003 
Page Two 

ThIs case IS scheduled for heanng at 9 30 a m on Wednesday, November 19, 
2003 

Very truly yours, 

Damel E Shearouse, Clerk 

By ~ eJ.'"6of..&.,. 
dmmlstratIve AssIstant 
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September 12, 2003 

Clerk of Couth Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, SC 29211 

Re HattIe Rose Elam vs SCDOT 

Dear Mr Shearouse 
, \ 

.) ) 

(803) 259-5531 
Fax 259-5414 

Upon recelvmg your letter dated September 5, 2003 I have checked my calendar for 
November, and find that I have no conflIct WIth the date reflected m your letter Please 
accept my kmd regards \ 

Most Respectfully, 

~~~ 
PKlalh 
Cc Mark Tmsley, EsqUIre 
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From Daniel E Shearouse 

Date September 05 2003 

RE November Preliminary List 

POBOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules thiS IS to 
adVise that the follOWing case(s) Will probably be reached for hearing at the November 2003 term of 
the South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more 
of these case(s) 

Court Will meet the days of November 4 5 6 18 and 19 2003 Please notify thiS office In 

writing prior to September 12 2003 as to any scheduling conflicts for the November term and any 
changes or additions of counsel that should be made to the record for the purpose of argument If you 
do have a scheduling conflict please adVise as to the specific nature of the conflict 

Elam, Hattie Rose V SC Dept of Trans 
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Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the following case(s) will probably be reached for hearing at the November 2003 term of 
the South Carolina Supreme Court Our records indicate that you are counsel of record In one or more 
of these case(s) 

Court Will meet the days of November 4 5 6 18 and 19 2003 Please notify this office In 

writing prior to September 12 2003 as to any scheduling conflicts for the November term and any 
changes or additions of counsel that should be made to the record for the purpose of argument If you 
do have a scheduling conflict please adVise as to the speCifiC nature of the conflict 

Elam, Hattie Rose v SC Dept of Trans 
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Enclosed for flhng IS an ongmal and fIfteen copIes of PetIt lOner's Reply, together WIth Proof of 
ServIce m the above case I would appreciate your flhng the ongmal and fourteen copIes, and 
returmng to me the fmal copy reflectmg fdmg date and tIme 

Please accept my kmd regards, 

cc H Woodrow Goodmg, Jr, EsqUIre 
Mark B Tmsley, EsqUIre 

Most Respectfully, 

g~ 
Pete Kulmala 
HARVEY & KULMALA 
Attorneys at Law 
110 Mam Street 
Post OffIce Box 705 
Barnwell, South Carolma 29812 
(803) 259-5531 
Attorney for PetItIoner 
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Enclosed for filing IS the Original Certificate of Service by Mall and one (1) copy for 
filing I would appreciate your returning a clocked copy to me In the envelope 
prOVided 

With kindest personal regards, I remain 
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cc Pete Kulmala, Esquire 

Sincerely, 

Mark B TInSI~~ 
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Please accept my kmd regards, 

cc H Woodrow Goodmg, Jr , Esqurre 
Mark B Tmsley, EsqUIre 

Most Respectfully, 

;2d;f~~ 
I Pete Kullnala 

HARVEY & KULMALA 
Attorneys at Law 
110 Mam Street 
Post Office Box 705 
Barnwell, South Carolma 29812 
(803) 259-5531 
Attorney for PetItIoner 
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mqt ~uprtmt Cllnurt nf ~nutq Cllnrnlittn 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

Pete Kulmala, EsqUIre 
Harvey & Kulmala 
POBox 705 
Barnwell, SC 29812 

March 20, 2003 

Re Elam, HattIe Rose v SC Dept of Trans 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

ThIS IS m response to your telephone mqUIry on today's date Please be advIsed 
that thIs Court's letter of February 24,2003 reflects an mcorrect due date for the 
bnef of petItIOner and addItIonal copIes of the appendIx m the above entItled 
matter 

The due date for these documents IS March 26,2003 Please accept our apologIes 
for any mconvemence thIS may have caused 

Very truly yours, 

~---------
CLERK 

DES/dmh 

cc H Woodrow Goodmg, Ir , EsqUIre 
Mark B Tmsley, EsqUIre 



w4t ~uprtmt Qtnurt nf ~nut4 Qturnlitut 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

Pete Kulmala, EsqUIre 
Harvey & Kulmala 
POBox 705 
Barnwell, SC 29812 

February 24, 2003 

Re Elam, HattIe Rose v SC Dept of TransportatIOn 
1999-CP-03-00008 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

Enclosed IS the Order grantmg your PetItIOn for Wnt of Certwran m the above 
entItled matter 

It wIll be necessary for you to furnIsh thIS office WIth an addItIOnal thIrteen (13) 
properly mdexed copIes of the appendIx wlthm thIrty (30) days from the date of 
thIs letter 

Bnef of PetItIOner should be served and filed on or before March 24, 2003 The 
bnef IS not properly filed untIl we have proof of servIce 

Bnef of Respondent should be served and filed wlthm thIrty (30) days after 
petItIoner's bnef IS filed We must have proof of servIce Any reply bnef should 
be served and filed wlthm ten (10) days after filmg of respondent's bnef 

Very truly yours, 

DES/dmh 



Pete Kulmala, EsqUIre 
Page Two 
February 24, 2003 

Enclosure 

cc H Woodrow Goodmg, Jr, EsqUIre 
Mark B Tmsley, EsqUIre 
The Honorable Mary Jean Carlson 
The Honorable Kenneth A Rlchstad 



wlp~ ~upreme Olourt of ~outq Olaroliua 

HattIe Rose Elam, 

v 

South CarolIna Department of 
TransportatIOn, 

ORDER 

Respondent, 

PetItIOner 

We grant the petItIOn for a wnt of certwran to reVIew the Court 

of Appeals' order dismIssmg petItIoner's appeal as untImely pursuant to 

QualIty Trailer Products V CSL EquIpment Company, 349 S C 216, 562 

S E 2d 615 (2002) The partIes shall proceed to serve and file the appendIx 

and bnefs as provIded by Rule 226(1), SCACR 

ColumbIa, South Carolma 

February 24, 2003 
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HattIe Rose Elarn, Respondent, 
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South CarolIna Department of TransportatIOn, PetItIoner 
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INDEX 

CertIfIcate of Counsel 1 

QuestIons Presented 1 

Statement of the Case 

Arguments 

1 DId the Court of Appeals err In holdIng that PetItIoner SCDOT's Rule 
59(e) motIon dId not toll the tIme for appeal when that motIon followed an oral 
demal of petItIoner's JNOV motIon WhICh could have been based on eIther of two 
Independent grounds, and well estabhshed precedent requIred the fIlIng of a Rule 
59(e) motIon so that the tnal court rule on each ground to preserve each for 
appeal? 4 

2 DId the Court of Appeals err In extendIng the pnnciple of QualIty TraIler 
Products to PetItIOner SCDOT's Rule 59(e) motIon by fIndIng that motIon 
repeated arguments made In the JNOV motIon, when such arguments must be 
repeated If an appellant desIres to preserve an argument prevIously made but not 
ruled upon? 8 

3 DId the Court of Appeals err when, contrary to well estabhshed precedent 
that ImplICIt ruhngs do not preserve error, the Court of Appeals held that the tnal 
court's oral demal of PetItIoner SCDOT's JNOV motIon preserved all of 
petItIOner's arguments on notIce, when the demal was an ImphCIt ruhng because 
It could have rested on eIther of two Independent grounds and the expressed 
ratIOnale for the demal was Internally InCOnsIstent WIth the charge to the Jury? 9 

4 DId the Court of Appeals err In holdIng that PetItIoner SCDOT's Rule 
59( e) motIon dId not toll the tIme for appeal when the tnal court, In denYIng 
SCDOT's JNOV motIon, apparently reversed ItS VIew of the law on whIch It 
Instructed the Jury and for the fIrst tIme ruled that pre-repaIr notIce was suffICIent, 
thereby makIng the Rule 59( e) motIon the fIrst opportumty to challenge thIS new 
rulIng? 11 

5 DId the Court of Appeals err In holdIng that PetItIoner SCDOT's Rule 
59( e) motIon dId not toll the tIme for appeal when the motIon complIed WIth the 
precedent at the tIme It was fIled, the tnal court and OppOSIng counsel treated the 
motIon as proper and It served the purpose estabhshed In case law because the 
tnal court proVIded a ruhng on each POInt and preserved each argument for 
appeal? 12 

6 DId the Court of Appeals err by so expandIng the holdIng of QualIty 
TraIler Products and ItS InterpretatIOn of the use of Rule 59( e) for error 
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preservatIon, that lawyers and partIes are now uncertam when Rule 59(e) motlOns 
are requIred to preserve error and when such motIons may be held succeSSIve and 
not toll the tIme for appeal? 13 

ConcluslOn 15 

11 



CERTIFICATE OF COUNSEL 

Counsel for PetItIoner certIfIes that the PetItIon for Reheanng was made and 

fmally ruled on by the Court of Appeals on September 18, 2002 

QUESTIONS PRESENTED 

1 DId the Court of Appeals err m holdmg that PetItIoner SCDOT's Rule 59(e) 

motIon dId not toll the tIme for appeal when that motIon followed an oral demal of 

petItIOner's JNOV motIon WhICh could have been based on eIther of two mdependent 

grounds, and well establIshed precedent requIred the fIlIng of a Rule 59(e) motIon so 

that the tnal court rule on each ground to preserve each for appeal? 

2 DId the Court of Appeals err m extendmg the pnncIple of QualIty TraIler 

Products to PetItIoner SCDOT's Rule 59(e) motIon by fmdmg that motIon repeated 

arguments made m the JNOV motIon, when such arguments must be repeated If an 

appellant deSIres to preserve an argument prevIOusly made but not ruled upon? 

3 DId the Court of Appeals err when, contrary to well establIshed precedent that 

ImplICIt rulIngs do not preserve error, the Court of Appeals held that the tnal court's 

oral demal of PetItIoner SCDOT's JNOV motIon preserved all of petItIoner's 

arguments on notIce, when the demal was an ImplICIt rulIng because It could have 

rested on eIther of two mdependent grounds and the expressed ratIonale for the demal 

was mternally mconsIstent WIth the charge to the Jury? 
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4 DId the Court of Appeals err In holdIng that PetItIoner SCDOT's Rule 59(e) 

motIon dId not toll the tIme for appeal when the tnal court, In denyIng SCDOT's 

JNOV motIon, apparently reversed Its VIew of the law on whIch It Instructed the Jury 

and for the fust tIme ruled that pre-repaIr notIce was suffIcIent, thereby makIng the 

Rule 59( e) motIon the fIrst opportumty to challenge thIS new rulIng? 

5 DId the Court of Appeals err In holdIng that PetItIoner SCDOT's Rule 59(e) 

motIOn dId not toll the tIme for appeal when the motIon complIed WIth the precedent 

at the tIme It was flIed, the tnal court and OppOSIng counsel treated the motIon as 

proper and It served the purpose establIshed In case law because the tnal court 

proVIded a rulIng on each POInt and preserved each argument for appeal? 

6 DId the Court of Appeals err by so expandIng the holdIng of QualIty TraIler 

Products and ItS InterpretatIon of the use of Rule 59( e) for error preservatIOn, that 

lawyers and partIes are now uncertaIn when Rule 59( e) motIons are reqUIred to 

preserve error and when such motIOns may be held succeSSIve and not toll the tIme 

for appeal? 

STATEMENT OF THE CASE 

ThIS personal Injury laWSUIt was commenced by the servIce of Respondent, 

HattIe Rose Elam's Summons and ComplaInt, whIch were fIled on January 19, 1999, 

seekIng actual damages for personal Injury and property damage sustaIned In a one­

car collISIOn on HIghway 125 In Allendale County on Sunday March 8, 1998 

PetItIoner, South CarolIna Department of TransportatIon (SCDOT) answered on 
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February 18, 1999, mvokmg Tort ClaIms Act Immumtles for temporary or natural 

condItIons due to weather, Elam's sole negbgence and comparatIve negbgence Elam 

fIled an amended Complamt, to mclude allegatIons of scarnng, on July 30, 1999 

SCDOT answered on August 10, 1999 Elam later fIled a second amended complamt 

to add property damage for her vehIcle on September 29, 2000 Pnor to tnal, SCDOT 

sought to amend Its answer, so as to assert the Tort ClaIms Act Immumty for desIgn, 

whIch was demed 

The case was tned before a Jury, whIch rendered a verdIct on January 10, 

2001, for Elam m the amount of two hundred fIfty thousand ($250,000 00) dollars 

SCDOT moved for dIrected verdIct at the close of Elam's case and agam at the close 

of all the eVIdence At the conclUSIOn of tnal, SCDOT moved before the tnal court for 

a Judgment notwlthstandmg the verdIct, and for a new tnal absolute and m the 

alternatIve, for a new tnal mSl remlttltur All motIOns were demed, and SCDOT 

tImely moved for reconsIderatIon under Rule 59( e), whIch was also demed by the tnal 

court's order of Apnl6, 2001 SCDOT's NotIce of Appeal was served on counsel for 

Elam on Apn128, 2001, and fIled May 2, 2001 At the request of the Court of 

Appeals, counsel for both partIes bnefed the questIon of whether or not thIS appeal 

was untImely, m lIght of thIs Court's deCISIon m QualIty TraIler Products, 349 S C 

216,562 S E 2d 615 (2002) On July 25, 2002, the Court of Appeals Issued ItS Order 

dlsmlssmg the appeal as untImely On August 8, 2002, PetItIoner fIled ItS PetItIOn for 

Reheanng, whIch was demed by order of the Court of Appeals on September 18, 

2002 

3 



ARGUMENT 

1 The Court of Appeals erred In holdIng that Petitioner SCDOT's Rule 59(e) 
motion dId not toll the tIme for appeal because that motIon followed an oral demal of 
petitioner's JNOV motIon WhICh could have been based on eIther of two Independent 
grounds, and well establIshed precedent reqUIred the fIlIng of a Rule 59( e) motIon so 
that the tnal court rule on each ground to preserve each for appeal 

ThIS Court and the Court of Appeals reqUIre that, In order for a lOSIng party In 

the tnal court to present an argument on appeal, the appellant must preserve the Issue 

by fust presentIng It to the tnal court and have the tnal court rule upon all grounds 

that It wIshes preserved for appeal "The lOSIng party must fust try to conVInce the 

lower court It has ruled wrongly and then, If that effort falls, conVInce the 

appellate court that the lower court erred" I'On L L C V Town of Mt Pleasant, 338 

S C 406, 422, 526 S E 2d 716, 724-725 (2000) A specIfIc rulIng on each ground IS 

requued "An Issue IS not preserved for appellate reVIew where the tnal court dId not 

explIcItly rule on the appellant's argument and the appellant made no Rule 59(e) 

motIon to alter of amend the Judgment" NOlsette V IsmaIl, 304 S C 56, 403 S E 2d 

122 (1991) 

ImplICIt rulIngs are IneffectIve for error preservatIon purposes In Walker V 

The Bluffs Apartments, 324 S C 350,477 S E 2d 472(Ct App 1996), the appellant 

(who had not made a Rule 59(e) motIon), sought, on appeal, to argue the common 

knowledge exception In connectIOn WIth expert testImony ConcludIng that the Issue 

had not been preserved, despIte haVIng been presented by argument to the tnal court, 

the Court of Appeals saId "The record shows that Walker argued the common 

knowledge exceptIon In oppOSItIon to Narmour's motIOn for summary Judgment The 
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tnal court ruled that Walker's expert was not quahfled, but dId not exphcltly rule on 

Walker's argument for apphcatIon of the common knowledge exceptIon" Walker v 

The Bluffs Apartments, at 474 ThIS reasomng IS dIrectly applIcable In the case at 

bar SCDOT argued both the eXIstence of eVIdence of notIce and the legal standard 

for notIce, but the tnal court's demal gave no IndIcatIon of WhICh argument drove hIS 

decIsIon 

In Van Blarcum V CIty of North Myrtle Beach, the appellant (who had not 

made a Rule 59( e) motIon), asserted that the Master had Imphcltly addressed the 

partIcular questIOn WhICh was on appeal ThIs Court rejected the appellant's 

argument, notIng that "an ImphClt ruhng WIll not suffIce" Van Blarcum V CIty of 

North Myrtle Beach, at 490 

Whenever an order presents these problems the courts have specIfIcally 

dIrected appellants to fIle a Rule 59 motIon to provIde the tnal court an opportumty to 

rule upon and Issue and correct the error 

In the case at bar, at the conclUSIon of tnal, counsel for SCDOT moved for 

JNOV, assertIng a lack of eVIdence of notIce to SCDOT, and CItIng Summer V 

Carpenter, 328 S C 36, 492 S E 2d 55 (1997) for ItS reasomng on "Interrupted 

notIce" Elam's counsel responded that there was notIce on the part of the 

Department (R p 426, I 16 - P 427, I 8), after whIch the tnal court referred to the 

testImony of Sergeant Kmg, and hIS havIng reported the condItIon of the road to 

SCDOT, and ruled "The Court IS of the oplmon that the Department and the State 

has been placed on notIce And the questIon as to whether or not the defendant was 

neghgent under these CIrcumstances was a matter to be determIned by the 
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ConstItutIOnally empaneled tners of the facts, the Jury The JUry had made that 

determmatIon Your motIon IS respectfully demed "(R P 427, I 16 - 24) 

Counsel for SCDOT persisted m ItS efforts to focus on the questIon of 

"mterrupted notIce", assertmg that "there's no eVidence m the record of any notIce or 

any mdlcatIon of a problem, or that the repaIrs were madequate Subsequent to, that 

IS, after the tIme that the Highway Department completed ItS work on February 10th 

and pnor to the events of March 8th
, 1998" (R P 428, I 8 - 14) Elam's counsel 

responded that "[t]he eVidence shows that, under theIr own wItness, Mr Jones, he 

testIfied that when he was out there, that they had a contmumg problem from 

December, January, and February" (R p 429, I 2-5) The tnal court ruled SImply 

"[y]our motIon IS demed and stIll stands" (R p 429, I 15-16) The court gave no 

baSIS or reasomng for the demal followmg argument on the Issues of "mterrupted 

notIce" 

Thus, the tnal Judge could have based hIS rulIng on eIther of two reasons 

FIrst, the tnal Judge's oral rulIng denymg the motIon for JNOV could mean that, as a 

matter of law, the remedial measures performed on February 10, 1998 did not break 

the cham of notIce which eXisted pnor to repaIrs, thereby reJectmg the Summer V 

Carpenter mterrupted notIce If thIS was the court's rulmg, whIch IS ImplIed by ItS .. 

relIance on Trooper Kmg's testImony of pre-repaIr notIce only, then ItS deCISIon was 

mconslstent With ItS charge on mterrupted notIce and was a slgmflcant change m ItS 

view of the law of the case, because the court was now holdmg that any notIce, before 

or after the repaIrs, was suffICIent ThIS rulIng would be a new Issue, raIsed for the 

fIrst tIme m the tnal court's demal of the JNOV motIon, and at odds With the court's 
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mstructIOn to the Jury, and m and of Itself, JUStIfy a Rule 59( e) motIon to ehcIt the 

basIs of the ruhng and to preserve the Issue for appeal 

Second, the tnal judge's order could be mterpreted to be ruhng that even 

under the theory of mterrupted notIce of Summer v Carpenter, charged by the court, 

there was eVIdence m the record to support a fmdmg that DOT has post-repaIr notIce 

of the condItIon after February 10, 1998 If thIS was the court's ruhng, and the court 

rehed only on Trooper Kmg's testImony about condItIons before the repaIrs cIted 

dunng hIS oral rulmg, then the ruhng was not supported by Trooper Kmg's testImony, 

and m the VIew of SCDOT, any other eVIdence m the record 

The transcnpt of the court's ruhng on the post-tnal motIons may reasonably 

be read as saymg that the eVIdence was suffIcIent to support the verdIct ThIS would 

not resolve SCDOT's concern or provIde a specIfIc rulmg on each branch of the 

notIce Issue, the need for WhICh was mamfested by the tnal court's confusmg demal 

The proper resolutIOn of the suffIcIency of the eVIdence questIOn on JNOV, a fact 

questIon, depended upon the applIcable legal standard for notIce, and whether the 

legal standard was satIsfIed by pre-repaIr notIce, as proVIded by Trooper Kmg, or 

post-repaIr notIce as charged to the Jury under Summer V Carpenter A motIon under 

Rule 59(e) was SCDOT's fIrst opportumty to challenge the tnal court's notIce ruhng 

It IS undemable that the tnal court "ruled" on SCDOT's JNOV motIon, but, 

there IS no way to dIscern from the tnal transcnpt WhICh of these two equally 

plausIble ratIOnales underhe the "ruhng" At best, the demal IS ambIguous, more 

appropnately, It IS mternally mconsistent "When an order IS mternally mconsistent, 

that mconsistency must be raIsed to the tnal court by way of post-tnal motIon before 
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It IS preserved for appellate reVIew Parker V Shecut, 340 S C 460, 531 S E 2d 546 

(Ct App, 2000), reversed on other grounds, 349 S C 226, 562 S E 2d 620 (2002) 

SCDOT desIred to preserve both the legal and factual Issues for appeal If It 

had not flIed the Rule 59 motion It would not have been able to challenge the court's 

ShIft In legal rationale because there was no specIfIc rulIng that the tnal court had 

rejected the Summer V Carpenter standard LikewIse, SCDOT also desIred to 

preserve the factual argument that under the Summer V Carpenter standard, there was 

no eVIdence of post-repaIr notice Under caselaw WhICh eXIsted at the time of tnal, 

the only way for SCDOT to be able to appeal from the tnal court was to fIrst preserve 

the Issues by makIng a motion under Rule 59( e) 

2 The Court of Appeals erred In extendIng the pnnclple of QualIty TraIlers to 
Petitioner SCDOT's Rule 59(e) motion on the ground that motion repeated arguments 
made In the Jnov motion when such arguments must be repeated If appellant desIres 
to preserve an argument prevIOusly made but not ruled upon 

SCDOT does not challenge the central holdIng of QualIty TraIler Products, 

Inc V CSL EqUIpment, Co , 349 S C 216, 562 S E 2d 615 (2002) - that a dupbcatIve 

and succeSSIve motion that does not toll the time for appeal Petitioner maIntaInS that 

the Court of Appeals Improperly appbed that pnnclple In the present case In ItS order 

dISmISSIng the appeal, the Court of Appeals descnbed the holdIng of QualIty TraIler 

Products 

[W]here the appellant's Rule 59(e) motion merely reIterated, WIth a few 
procedural alterations, the grounds prevIously raIsed and ruled upon In ItS 
pnor motion for JNOV and new tnal, ItS Rule 59( e) motion amounted to a 
succeSSIve motion JNOV and new tnal and dId not toll the tIme for servIng the 
notice of appeal 

(Order, p 2) 
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The Court of Appeals ruled that SCOT's 59(e) motIon was not entItled to 

tolhng, notIng that It "murored all of the grounds raIsed at tnal In Its motIOns for 

JNOV and new tnal" (Order, p 2), that SCDOT "concedes Its Rule 59(e) motIon 

reIterated the Issues prevIOusly argued In Its post-tnal motIons for JNOV and new 

tnal" (Order, p 2), and that SCDOT acknowledges "It was clear the Judge demed the 

motIon for JNOV" (Order, p 3) 

The Court of Appeals erred In applYIng Quahty TraIler Products to thIS case 

for two reasons Fust, the court's rehance on the sImIlanty of arguments In the 

JNOV motIon and the Rule 59 motIon IS not a true IndIcator of whether a motIon IS 

successIve In fact, a proper motIon to preserve an argument presented but not ruled 

upon must necessanly repeat the arguments prevIOusly made because new arguments 

cannot be made for the fust tIme In a post tnal motIon Moreover, the purpose of the 

Rule 59 motIon IS to provIde an opportumty for the court to correct ItS error, and 

hence It was necessary to repeat the arguments The proper focus for determInIng 

whether a motIon IS properly made for error preservatIOn purposes IS not whether the 

same arguments are made, but whether the order of the court suffIcIently ruled upon 

each of the arguments presented See, NOlsette V IsmaIl, Van Blarcum V CIty of 

North Myrtle Beach, and Walker V The Bluffs Apartments 

3 The Court of Appeals erred when, contrary to well estabhshed precedent that 
Imphclt rulIngs do not preserve error, the Court of Appeals held that the tnal court's 
oral demal of PetItIoner SCDOT's JNOV motIon preserved all of petItIOner's 
arguments on notIce when the demal was an ImphClt rulIng on each ground because 
the demal could have rested on eIther of two Independent grounds and the expressed 
ratIOnale for the demal was Internally InCOnsIstent WIth the charge to the Jury 

9 



The Court of appeals also erred In holdIng that the tnal court had clearly ruled 

on all of SCDOT's arguments by VIrtue of the trIal court havIng demed Its JNOV 

motIon There IS no dIspute that the court dId not grant the JNOV motIon However, 

the cntIcal questIon IS whether that demal was a specIfIc rulIng on each argument 

made because the Issue on appeal would be whether all arguments were preserved, 

not whether the verdIct had been reversed See, NOlsette v IsmaIl, Van Blarcum v 

CIty of North Myrtle Beach, and Walker v The Bluffs Apartments As dIscussed 

above, the demal of the JNOV can be sustaIned on eIther (a) that Summer v 

Carpenter IS a correct statement of the law and that eVIdence of post-repaIr notIce was 

provIded or (b) that Summer v Carpenter IS not a correct statement of the law and 

any notIce was suffIcIent 

PetItIoner maIntaIns that the ambIguIty or InCOnsIstency was suffIcIent to 

reqUIre a Rule 59 motIon to obtaIn a specIfIc rulIng on the Issue as requIred by long 

standIng precedent The Court of Appeals however seems to hold that the demal, as 

an Imphed ruhng on each Issue, was suffIcIent, CItIng BaIley v Segars, 346 S C 359, 

550 S E 2d 910 (Ct App 2001) To the extent that the Court of Appeal holds that an 

ImplICIt ruhng IS suffICIent, that holdIng IS InCOnsIstent WIth many other holdIngs of 

thIS Court that ImplICIt rulIngs do not preserve arguments for appeal See, NOlsette v 

IsmaIl, Van Blarcum v CIty of North Myrtle Beach, and Walker v The Bluffs 

Apartments At the very least thIS holdIng generates confuSIon and uncertaInty In the 

law of post tnal motIOns and error preservatIOn and exposes counsel to the dIlemma 

of whether to make a Rule 59(e) motIon for error preservatIon and nsk an untImely 

appeal, or refraIn from fIlIng the motIon at the nsk of the appellate court concludIng 
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that the argument or error was not preserved 

4 The Court of Appeals erred m holdmg that PetItIoner SCDOT's Rule 59(e) 
motIon dId not toll the tIme for appeal when the tnal court, m denymg SCDOT's 
JNOV motIon, apparently reversed Its VIew of the law on WhICh It mstructed the Jury 
and for the fust tIme ruled that pre-repau notice was suffIcIent, thereby makmg the 
Rule 59(e) motion the fust opportumty to challenge thIS new rulmg 

The Court of Appeals held m Coward-Hund Const Co V Ball Corp, 336 

SCI, 518 S E 2d 56 (Ct App 1999), that a Rule 59(e) motIon IS proper If It 

challenges somethmg that was altered by the prevIOus motion Here, the tnal court 

had mstructed the Jury on mterrupted notIce as provIded m Summer V Carpenter (R 

P 417) The Rule 5 9( e) motIon was duectl y challengmg the tnal court's demal of the 

JNOV Whlle the tnal court's rulmg on the JNOV motion dId not expressly reject 

Summer V Carpenter, ItS ruhng on the questIOn was ambIguous because of the 

eVIdence rehed upon by the court m denymg JNOV and the tnal court was apparently 

reJectmg the law WhICh It had charged 

SCDOT's argument on Summer V Carpenter m the JNOV motion had not 

sought a ruhng on that pomt because at that tlTDe of the JNOV motIon the court had 

accepted It as the correct statement of the law on notIce because It had charged the 

Jury to that effect That case was CIted to lay the legal foundatIOn for the argument 

that there was no eVIdence of post-repau notice However, when the tnal court 

demed the JNOV motion cltmg only pre-rep au notIce the court, for the first tlme, was 

apparently reJectmg SCDOT's legal posItion on notice At thIS pomt a Rule 59 

motion was necessary to now argue that Summer V Carpenter was the correct 

statement of the law, and to provIde the tnal court the opportumty of correctmg ItS 

error made m denymg the JNOV and to rule conSIstently WIth ItS pnor charge to the 
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Jury there must be post-repaIr eVIdence of notIce 

5 The Court of Appeals erred m holdmg that PetItIoner SCDOT's Rule 59(e) 
motIon dId not toll the tIme for appeal when the motIOn complIed wIth the precedent 
at the tIme It was fIled, the trIal court and opposmg counsel treated the motIon as 
proper and It served the purpose establIshed m case law because the trIal court then 
proVIded a rulIng on each pomt and preserved each argument for appeal 

Fmally, the Court of Appeals faults SCDOT's Rule 59(e) motIon because It 

"nowhere asserts or alleges the trIal court faIled to rule on any of the prevlously-

raIsed grounds," CItIng QualIty TraIler Products SCDOT fIled Its rule 59(e) motIon 

on January 19, 2001, some 14 months before QualIty TraIler Products was deCIded 

Consequently the Court of Appeals was applymg a standard that SCDOT could not 

reasonably have known at the tIme It made Its motIon, resultmg m a fundamentally 

unfaIr result Moreover, page 1 of the Rule 59(e) motIon speCIfIcally pomts to the 

trIal court's mIsapplIcatIon of the legal standard for notIce m rulIng on the JNOV 

motIon so that the court and counsel were well aware of the Issues to be ruled upon 

The most revealIng eVIdence that SCDOT's Rule 59(e) motIOn was proper and 

approprIate, when made m January 2001, IS the response of the trIal court and 

opposmg counsel The trIal court receIved memoranda and heard oral argument and 

then Issued a detaIled rulIng That Order dIscussed the testImony and eVIdence of 

pre-repaIr notIce over 3 V2 pages and concluded that, "gIven the aforementwned 

testlmony the Court IS of the opmIOn that there was eVIdence, dIrect and 

cIrcumstantIal, JustIfymg submIssIOn of the case to the Jury" (R pOll) (EmphaSIS 

added) 

Then, even though he had charged "mterrupted notIce" of Summer v 
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Carpenter, the tnal Judge referred to SCDOT's 59(e) argument on mterruptIOn of 

notIce and stated, "[T]hIS Court notes that the language m that case to WhICh 

Defendant refers IS dIctum and does not represent the applIcable law m thIS State" 

(R pOll) Thus, only when the tnal Judge demed the Rule 59(e) motIon dId he 

fmally and clearly rule that he dId not accept the valIdIty of Summer v Carpenter's 

"mterruptIon of notIce " 

Thus, unlIke QualIty TraIler Products, where the tnal court ImmedIately 

recognIZed the motIon as duplIcatIve, the court properly treated It as raIsmg 

unresolved Issues and speCIfIcally ruled on those presented Opposmg counsel never 

objected to the Rule 59(e) motIon as succeSSIve The Issue was raIsed sua sponte by 

the Court of Appeals after the case had been pendmg there for more than 13 months, 

and only after QualIty TraIler Products had been deCIded 

6 The Court of Appeals erred by so expandmg the holdmg of QualIty TraIler 
Products and ItS mterpretatIOn of the use of Rule 59( e) for error preservatIOn that 
lawyers and partIes are now uncertam when Rule 59(e) motIons are reqUIred to 
preserve error and when such motIOns may be held succeSSIve and not toll the tIme 
for notIcmg an appeal 

Through QualIty TraIler Products, thIS Court for the fust tIme, Imposed the 

penalty of not allowmg the benefIt of tollIng of the tIme for fIlIng notIce of appeal, 

based upon the appellant's 59(e) motIon raIsmg Issues already raIsed to and ruled 

upon by the tnal Judge Smce Issuance of that rulIng, the Court of Appeals' efforts to 

apply the holdmg m at least two cases have brought a dramatIc and troublesome 

change to post-tnal practIce m South CarolIna 
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Pnor to QualIty Traller Products, the tnallawyer who falled to make a mohon 

to reconsIder under Rule 59(e) nsked dIsmIssal of hIS appeal for fallure to sahsfy the 

requuement that the matter fust be raIsed to and ruled upon by the tnal court To thIS 

nsk of dIsmIssal for fallure to make a 59(e) mohon, there IS now added the nsk of 

dIsmIssal for makIng a 59( e) mohon WhICh the Court determInes IS a successIve 

reIteratIOn of JNOV or new tnal motIOns Unfortunately, the baSIS for makIng thIS 

chOIce IS rarely clear and knowable In advance to the lawyer who must make the 

deCISIon 

As In the case at bar, It IS not always easy, nor pOSSIble, to determIne whether 

or not the tnal court's rulIng on an Issue presented In JNOV or new tnal motIOns IS a 

suffICIent rulIng for the Issue preservahon reqUIrement of "raIsed to and ruled upon" 

The determInahon IS further confounded where, as In thIS case, the tnal court's rulIng 

on JNOV IS Internally InCOnSIstent WIth the court's own pnor rulIng In the case, 

presentIng the Issue to the lawyer for the fust hme In the JNOV rulIng The 

determInatIon IS certaInly not so SImple as observIng that the tnal court has demed a 

motIon 

The Court of Appeals' applIcatIOn of QualIty Traller Products has extended 

that holdIng so that the need for discermng whIch Issues have been explICItly ruled 

upon and whIch Issues have not, poses a nearly ImpOSSIble conundrum for tnal 

lawyers 
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CONCLUSION 

Wherefore, based upon all the foregomg reasons, PetItIoner prays that thIS 

Court Issue ItS WrIt of CertIorarI to the South Carolma Court of Appeals, to consIder 

the questIOns presented, and to reverse the decIsIon of the Court of Appeals 

October 18, 2002 
Barnwell, S C 
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STATEMENT OF THE CASE 

On March 8, 1998, HattIe Rose Elam was mJured when she lost control of her vehIcle and 

struck a utIhty pole whIle travehng on South Carolma HIghway 125 m Allendale County Elam 

brought thIS actIOn agamst the South Carolma Department of TransportatIOn under the South 

Carolma Tort Claims Act, S C Code Ann §§15-78-10 to 200 (Supp 2001) She alleged her 

aCCIdent was caused by exceSSIve water on the hIghway and SCDOT was grossly neghgent m faIlmg 

to properly mamtam the road 

At the close of Elam's case m chIef SCDOT argued m ItS motion for a dIrected verdIct, 

among other thIngs, that It had made repairs to the road m February 1998 and was not thereafter put 

on notice of any contmumg problems before Elam's wreck occurred Cltmg Summer v Carpenter, 

328 S C 36, 492 S E 2d 55 (1997), SCDOT contended a governmental entIty must be on notIce that 

the problem IS contmumg for hablhty to be Imposed after remedIal measures have been taken, 

refernng to thIS as the concept of "mterrupted notice" SCDOT mamtamed the tnal court should 

grant ItS motIOn for a dIrected verdIct on the ground that Elam had faIled to establIsh notice of the 

problem WIth the roadway m lIght of the remedIal actIOns taken by SCDOT Just pnor to Elam's 

wreck pursuant to ItS theory of" mterrupted notice" (R p 254, 1 7 - P 255, 1 6) 

The tnal court demed SCDOT's request for a dIrected verdIct and submItted the case to the 

Jury, statmg "the questIOn as to whether or not there was or was not any SIgns or remedial actIOn 

taken IS the questIOn that should be determmed by the Jury and because of that fact, motion IS 

demed" (R p 256, hnes 1-4) 

Agam at the close of SCDOT' s case, SCDOT renewed ItS motion for a dIrected verdIct on 

the same baSIS (R p 329, lme 7 - p 331, lme 3) ThIS tIme SCDOT was more elaborate m ItS 
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argument CItIng both the "standard" of Summer v Carpenter and an purported lack of eVIdence of 

notice SCDOT's counsel argued "There IS nothIng whatsoever In the record [that] suggests 

SCDOT was on notIce of any defiCIency In repalfs untll the accIdent of March 8 There IS no notIce 

under Summer v Carpenter they are reheved of the duties to respond, haVIng performed remedml 

serVIces and haVIng no reason to beheve the remedIal servIces were defiCIent In that tIme frame" 

(R p 330, lInes 4-10) AgaIn, the tnal court rejected SCDOT's contentlOn and demed the motion 

The tnal court concluded that, "based on the InformatlOn supphed to the court, the court IS of the 

opmlOn that all of the questlOns posed are questlOns that should be determIned by the tners of fact, 

that IS the jury, and because of that fact I'm gonna respectfully [deny]" (R p 335, lIne 23 - P 336, 

hne 2) 

On January 10,2001, Immedmtely after the jury returned a verdIct for Elam of $250,000 00, 

SCDOT made motlOns for a JNOV and a new tnal As to the motion for JNOV, SCDOT argued In 

relevant part that there was no eVIdence of notice accordIng to the concept of Interrupted notIce In 

Summer V Carpenter (R D 424, 1 16-20) 

The tnal court stated It was ofthe oplmon SCDOT had notIce of the problem wIth the road 

(R D 427, lIne 16) The court exphcltly demed the motion for JNOV on tills basIs statIng 

"[T]he questlOn as to whether or not the defendant was neghgent under these 
CIrcumstances was a matter to be determIned by the ConstltutlOnally empaneled tiers 
of facts, the jury The jury has] made that determInatlOn Your motion IS respectfully 
demed" 

(R P 427, hnes 17-24) SCDOT contInued, argUIng that 

[T]he context In wruch [the] testImony [the tnal court cIted as supportIng ItS decIsIon 
to deny SCDOT's JNOV motion] was presented related to notIce pnor to December 
1997 Clfcumstances 
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And what I pomt out IS that there's no eVIdence m the record of any notIce or any 
mdicatIOn of a problem, or that the repairs were madequate Subsequent to, that IS, 
after the tIme that [SCDOT] completed ItS work on February 10th and pnor to the 
events of March 8th, 1998, and, therefore, [SCDOT] would be entItled to JNOV 

(R d 428, lmes 4-15) After further colloquy, the court stated "Your motIon IS demed and stIll 

stands" (R d 429, hnes 15-16) The court also demed the motIon for a new tnal 

SCDOT thereafter filed a motIon under Rule 59 (e), SCRCP, that mIrrored all of the grounds 

raised at tnal m ItS motIOns for JNOV and new tnal In pertment part, SCDOT specIfically moved 

for an order reconsidenng on the ground that 

In denymg SCDOT's MotIon for Judgment notwithstandmg the verdIct, the court 
apparently misapphed the appropnate standard for notIce, where the eVIdence 
mdicates that, m response to notIce, the Defendant undertakes measures to correct the 
problem or ehmmate the defect, and thereafter, receIves no mdicatIOn or notIce of 
meffectiveness of the correctIve measures untIl the occurrence of the mCIdent gIvmg 
nse to Piamtiffs claim Accordmg to Summer v Carpenter, OpmIOn #24689 (SE 
1997), notIce of a hazard IS essentially mterrupted by responSIve actIOn to correct the 
defect, and absent notIce of problems after the correctIve measures, the Defendant 
has no duty to make further Improvement or correctIve measures 

SCDOT NotIce of MotIOn and MotIon to ReconSIder Pursuant to Rule 59(e), p 1 

The tnal court demed the Rule 59( e) motIon m an order dated Apnl 6, 2001 SCDOT served 

ltS Notlce of Appeal on Apn121, 2001, more than thIrty days after the tnal court ongmally ruled on 

SCDOT's motIOns for JNOV and new tnal m January 2001 

On July 25,2002, the Court of Appeals dIsmIssed SCDOT's appeal as untImely because It 

concluded SCDOT's Rule 59(e) motIOn merely relterated, WIth a few procedural alteratIOns, the 

grounds prevIOusly raIsed and ruled upon m the post-tnal motIon for JNOV and new tnal, such that 

It amounted to a succeSSIve motIon for JNOV and new tnal and dId not toll the tIme for servmg the 

notIce of appeal, cItmg, Quahty TraIler Products v C L EqUipment Co, 349 S C 216,562 S E 2d 
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615 (2002) On August 8, 2002, SCDOT filed Its PetItIOn for RehearIng, whIch was demed by the 

Court of Appeals on September 18, 2002 

ARGUMENT 

1 DId the Court of Appeals err In holdIng that SCDOT's Rule 59( e) motIon dId not toll 
the tIme for appeal when that motion followed an oral demal of SCDOT's JNOV 
motion WhICh could have been based on eIther or two Independent grounds? 

The Court of Appeals was correct In holdIng that SCDOT's Rule 59(e) motIon dId not toll 

the tIme for appeal, because the motIon merely reIterated, wIth a few procedural alteratIOns, the 

grounds prevIOusly raIsed and ruled upon In Its pnor motIon for JNOV It IS not sIgmficant that 

SCDOT's Rule 59(e) motIon followed an oral demal of ItS motIon for JNOV that could have been 

based on eIther of two Independent grounds Further, establIshed precedent dId not reqUIre SCDOT 

to file ItS Rule 59(e) motIon to preserve eIther of the "two Independent grounds" whIch had been 

prevIOusly raIsed and ruled upon by the tnal court 

In QualIty TraIler Products, Inc V C L EqUIpment Co, 349 S C 216, 562 S E 2d 615 

(2002), thIS Court held that where the appellant's Rule 59(e) motIon merely reIterated, WIth a few 

procedural alteratIOns, the grounds prevIOusly raised and ruled upon In ItS pnor motIon for JNOV 

and new tnal, ItS Rule 59( e) motIon amounted to a succeSSIve motIOn for JNOV and new tnal that 

dId not toll the tIme for servIng the notIce of appeal ThIS Court noted, "DespIte ItS captIOn [the] 

second motIOn was not a Rule 59( e), SCRCP, motion The motion dId not ask the tnal court to rule 

on an Issue presented but not ruled upon In any prevIOUS motion" Id at _, 562 SE 2d at 617 See 

also, CollInS MUSIC Co , Inc V IGT, No 2002-0R-405 (South CarolIna Court of Appeals, filed 

September 4,2002) (dIsmISSIng IGT's appeal as untImely pursuant to QualIty TraIler Products and 

Coward Hund where IGT filed a Rule 59(e) motIon, after ItS post-tnal motIOns were demed, seekmg 

5 



an order altenng or amendmg the post-tnal order to more specIfically address each separate ground 

raised m the post-trIal motIOns) 

SImIlarly m thIS case, SCDOT's Rule 59(e) motIon dId not ask the tnal court to rule on an 

Issue presented but not ruled upon m any prevIous motIon In fact, as SCDOT conceded to the 

Court of Appeals, ItS Rule 59(e) motIon reIterated the Issues preVIOusly argued m ItS post-tnal 

motIOns for JNOV and new trIal SCDOT asserts, however, the tnal court never "explIcItly" ruled 

on the "notIce" Issues m regard to ItS JNOV motIon SCDOT contends the tIme for appeal was 

stayed whIle It attempted to satIsfy what It perceIved as a reqUIrement ofNOlsette V IsmaIl, 304 S C 

56, 403 S E 2d 122 (1991), to obtam speCIfic findmgs 

The tnal court m thIS case, however, was not reqUIred to prOVIde a detaIled analYSIS 

respectmg each ground offered m support ofSCDOT's motIon for JNOV As the Court of Appeals 

pomted out m ItS Order dIsmIssmg thIS appeal, the reqUIrement ofNOlsette IS not applIcable to the 

SItuatIOn m thIs case In NOlsette, thIs Court, cItmg Rule 52(a), SCRCP, held that where the CIrCUIt 

court dId not explICItly rule m a declaratory Judgment on the argument that NOlsette faIled to prove, 

Ismail was a permIssIve user of a vehIcle, It was not aVailable for conSIderatIOn on appeal Because 

NOlsette mvolved a declaratory Judgment, heard by the tnal court alone, the tnal court was reqUIred 

to make speCIal findmgs of fact and law See Rule 52(a), SCRCP ("In all actIOns tned upon facts 

WIthout a Jury, the court shall find the facts speCIally and state separately ItS conclUSIOns of law 

thereon") However, thIS case was tned to a Jury, therefore, the provlSlons of rule 52(a) are not 

applIcable See, Rule 52(a), SCRCP ("Fmdmgs of fact and conclUSIOns of law are unnecessary on 

deCISIOns of motIOns [except those made pursuant to Rule 41 (b)] ") See also, Folkens v Hunt, 

300 S C 251, 254, 387 S E 2d 265, 267 (1990) ("We have refused to reqUIre tnalJudges to explam 
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reasons for rulmg on [the request for a new trIal as the thIrteenth Juror] "), Bailey v Segars, 346 S C 

359,550 S E 2d 910 (Ct App 2001) (statmg a form order denymg a motIOn for JNOV and new trial 

coupled wIth the transcnpt of the proceedmgs was sufficIent to allow appellate reVIew and a Rule 

59(e) motIon was not reqUIred to preserve Issues for appeal), cert granted on other grounds (Jan 10, 

2002) 

Moreover, the record mdicates the tnal court conSIdered all ofSCDOT's arguments several 

tImes and, as SCDOT acknowledges, It was clear the Judge demed the motIon for JNOV' See, 

Armstrong V Umon CarbIde, 308 S C 235,417 SE 2d 597 (Ct App 1992)(statmg that whIle the 

order of the CIrCUIt court dId not separately lIst and speCIfically address each of the twenty-nme 

exceptIOns raised, It was clear from revlewmg the order that all grounds raised below were 

conSIdered Once the tnal court has conSIdered all of the relevant argument and clearly demes a 

motIOn for JNOV, the trIal court's faIlure to detaIl all of the arguments that were rejected m ItS rulmg 

does not make the demal of the motIOn any less explICIt See,~, BaIley v Segars, 346 S C 359, 

366,550 S E 2d 910,914 (Ct App 2001)(findmg that a Rule 59(e) motIon IS not necessary where 

pOSt-trIal motIOn IS demed m a form order, "Post-tnal motIOns are not necessary to preserve Issues 

that have been ruled upon at tnal, they are used to preserve those that have been raIsed to the tnal 

court but not ruled upon") AddItIonally, thIS Court and the Court of Appeals affirms or reverses 

rulmgs, orders and Judgments, not reasons for or the analYSIS used to reach or deCIde the rulmg, order 

or Judgment See, Rule 220 (c), SCACR (allowmg the Court to affirm any rulmg, order, or Judgment 

upon any ground appearmg m the Record on Appeal) 

1 In Its memorandum filed With Court of Appeals on the Issue of timeliness of the appeal, SCDOT 
acknowledges' At the end of the day of January 10,2001 It was clear that SCDOT s JNOV motion had been 
demed Appellants Bnef on Tlmehness of Appeal p 7 
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Fmally, as noted by the Court of Appeals, m Its Rule 59(e) motIon SCDOT nowhere asserts 

or alleges the tnal court faIled to rule on any of the prevIOusly-raIsed grounds Rather, It admIttedly 

lIsts all Issues that were raIsed to the trIal court m support of Its motIOns for JNOV and new tnal and 

argues the tnal court erred m denymg those motIOns See, QualIty TraIler Products, 349 SCat 

__ , 562 S E 2d at 617 ("The motIon dId not ask the tnal court to rule on an Issue presented but 

not ruled upon m any prevIOUS motIon") Furthermore, m ItS Rule 59( e) motIon SCDOT dId not 

argue to the tnal court that It was seekmg relIef on Issues commg to lIght as a result of an order 

followmg the InItIal post-tnal motIon that altered or amended the Judgment 

2 DId the Court of Appeals err m applymg the holdmg of QualIty TraIler Products to 
SCDOT's appeal? 

Elam contends that thIS specIfic questIon was not raIsed m the mltIal arguments to the Court 

of Appeals and was not raIsed m SCDOT's petItIOn for rehearmg Moreover, thIS Issue cannot be 

deemed a subsIdIary questIOn faIrly compnsed m the questIOns presented to the Court of Appeals 

Therefore, the Issue IS not preserved for reVIew Rule 226( d)(2), SCACR, Darby V Southern Ry Co, 

194 S C 421, 10 S E 2d 465 (1940) GranItevIlle Mfg v Renew, 113 S C 171, 102 S E 18 (1920) 

State v Johnson, 334 S C 78,512 SE 2d 795 (1999) (Court of Appeals dId not address Issue and 

petItIOner dId not raIse Issue m petItIOn for reheynng Norton v Openmg Break of AIken, Inc ,313 

S C 508,462 Se 2d 861 (1995) (only those questIOns raIsed m the Court of Appeals and m a petItIOn 

for rehearmg shall be mcluded m a petItIOn for a wnt of certIOrarI) 

Nonetheless, for the reasons stated above, the Court of Appeals was correct m applymg the 

holdmg of QualIty TraIler Products to SCDOT's appeal SCDOT's Rule 59(e) motIOn was merely 

a succeSSIve motIOn for JNOV that dId not present any new Issue upon whIch the tnal court had not 
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ruled SCDOT argues that the "simllanty of arguments m the JNOV motIon and the Rule 59 motIon 

IS not a true mdicator of whether a motIon IS succeSSIve" However, SCDOT fails to pomt out that 

ItS Rule 59 motIon sought the same relIef on the same grounds as It dId ItS motIon for JNOV See, ~ 

QualIty Trailer Products, Inc v C L EqUIpment Co , 349 S C 216, 562 SE 2d 615 (2002), Coward 

Hund ConstructIOn Co v Ball Corp, 336 SCI, SE 2d 56 (Ct App 1999) 

3 DId the Court of Appeals err m concludmg the tnal court's oral demal of SCDOT's 
motIon for JNOV preserved all of ItS arguments on notIce? 

Elam contends that thIs specIfic questIOn was not raised m the mitIal arguments to the Court 

of Appeals and was not raIsed m SCDOT's petItIOn for rehearmg Moreover, thIS Issue cannot be 

deemed SUbSIdIary questIOn fairly compnsed m the questIOns presented to the Court of Appeals 

Therefore, the Issue IS not preserved for reVIew Rule 226(d)(2), SCACR, Darby v Southern Ry Co, 

194 S C 421, lOSE 2d 465 (1940), GranItevIlle Mfg v Renew, 113 S C 171, 102 SE 18 (1920) 

State v Johnson, 334 S C 78, 512 SE 2d 795 (1999) (Court of Appeals dId not address Issue and 

petltIOner dId not raise Issue m petltIOn for rehearmg Norton v Openmg Break of AIken, Inc, 313 

S C 508, 462 SE 2d 861 (1995) (only those questIOns raised m the Court of Appeals and m petItIOn 

for reheanng shall be mcluded m a petItIOn for a wnt of certIOrarI) 

Nonetheless, It IS clear from the record that the tnal court had expressly and explICItly rejected 

SCDOT's motIon for JNOV on all bases (R P 428, 1 4 - p 429, 1 16) At that pomt, all Issues 

regardmg SCDOT's motIon for JNOV were resolved by the clfcUItJudge and were npe for appellate 

revIew WIlder Corp V WIlke, 330 S C 71,497 SE 2d 731 (1998), rOn, L L C v Town ofMt 

Pleasant, 338 S C 406,422,526 SE 2d 716, 724 (2000), Hubbard v Rowe, 192 S C 12, 19,5 SE 

2d 187, 189 (1939)("In matters of appeal, so far as It appears, all that thIS Court has ever reqUIred IS 
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that the questIOns presented for Its declSlon must first have been falfly and properly raised m the lower 

court and passed upon by that court") In other words, If SCDOT wanted to appeal the Issues at that 

pomt, It could 

Interestmgly, the questIOns regardmg the explICItness ofthe tnal court's rulmgs only surfaced 

after the Court of Appeals asked the partIes to bnef the Issue of tImelmess of SCDOT' s appeal m lIght 

of QualIty TraIler Products AddItIonally, there IS no mentIOn of any ambIgUIty or mconsistency In 

the tnal court's rulmg WIth regard to the JUry charge on notIce m SCOOT's Rule 59(e) SCDOT 

never thought there was any InCOnSIstency m the tnal court's rulIng untIl the tImelIness of ItS appeal 

was brought up 

4 DId the Court of Appeals err m holdmg SCDOT's Rule 59(e) motIon dId not toll the 
tIme for appeal even If, m denymg motIon for JNOV, the tnal court reversed ItS vIew 
of the law on whIch It mstructed the Jury and for the first tIme, ruled that pre-repair 
notIce was suffiCIent, thereby makmg the Rule 59( e) motIon the first opportUnIty to 
challenge thIs new rulmg? 

Elam contends that thIS speCIfic questIOn was not raised m the mitIal arguments to the Court 

of Appeals and was not raIsed In SCDOT's petition for rehearmg Moreover, thIS Issue cannot be 

deemed SUbSIdIary questIOn falfly compnsed m the questIOns presented to the Court of Appeals 

Therefore, the Issue IS not preserved the reVIew Rule 226(d)(2), SCACR, Darby v Southern Ry Co, 

194 S C 421, 10 SE 2d 465 (1940), GranItevIlle Mfg V Renew, 113 S C 171, 102 SE 18 (1920) 

State v Johnson, 334 S C 78,512 SE 2d 795 (1999) (Court of Appeals dId not address Issue and 

petitioner dId not raise Issue m petitIOn for rehearmg Norton v OpenIng Break of AIken, Inc, 313 

S C 508, 462 SE 2d 861 (1995) (only those questIOns raised In the Court of Appeals and m petItIOn 

for rehearmg shall be mcluded m a petitIOn for a wnt of certIOrarI) 

Nevertheless, m ItS Rule 59(e) motIOn, SCDOT never challenged any "new rulmg" as a result 

10 



of the tnal court's demal of Its motIon for NOV SCOOT's Rule 59(e) motIon IS VOId of any 

reference to any mconsistency between the tnal court's pnor charge and ItS demal of SCOOT's 

motIOn for NOV Instead, SCOOT's Rule 59(e) motIOn reIterates almost verbatIm the same grounds 

set forth m ItS motIOn for NOV 

Agam, the Issue of Summer V Carpenter settmg forth the applIcable standard of notIce was 

raIsed to the tnal court and ruled upon (Rp 330, lme 4-10 and p 335, lme 23-p 336, lme 2, and p 

424,lme 16 - P 429,lme 16) At that pomt the Issue was preserved for appellate reVIew Collms 

MUSIC co , Inc V IGT, No 2002-0R-405 (S C Ct App, filed Sept 4,2002), WIlder Corp V WIlke, 

330 S C 71,497 SE 2d 731 (1998), Hubbard V Rowe, 192 S C 12,19,5 SE 2d 187, 189 (1939) 

5 DId the Court of Appeals err m holdmg SCDOT's Rule 59(e) motIon dId toll the tIme 
for appeal because thIS Court's opmIOn m QualIty Trailer Products was not Issued 
untIl after SCDOT's Rule 59(e) motIon was filed and because the tnal court and 
opposmg counsel dId not object to the motIon as bemg Improper? 

The decIsIOn m QualIty TraIler Products was a mere logIcal extensIOn of the holdmg m 

Coward Hund Const Co V Ball Corp, 336 SCI, 518 SE 2d (56 (Ct App 1999), whIch was 

decIded pnor to SCDOT filmg ItS Rule 59(e) motion In both Ouahty TraIler Products and Coward 

Hund, It IS the "successIve" nature of the post-tnal motIon that IS Important, not the type ofpost-tnal 

motIon Therefore, SCDOT should have known that ItS 59(e) motIOn would not toll the tIme for 

appeal 

Moreover, QualIty TraIler Products dId not create any new substantIve nghts or lIabIlIty where 

formerly none eXIsted As such, there IS nothmg to lImIt the holdmg of QualIty TraIler Products to 

prospectIve applIcatIOn only See, ~ Osborne v Adams, 346 S C 4, 550 SE 2d 319 (2001), SteInke 

v S CD L L R 336 S C 373, 520 SE 2d 142 (1999), SImmons v South CarolIna Farm Bureau 
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Mutual Insurance Co, 301 S C 267,391 SE 2d 560 (1990), Toth v Square D Co, 298 S C 6,377 

SE 2d 584 (1989) BesIdes that, the holdmg of Quahty Trailer Products ObVIOusly IS not hmlted to 

prospectIve apphcatIOn because thIS Court dIsmIssed the appeal m that case 

Fmally, whether or not opposmg counsel or the tnal court objected to SCDOT's Rule 59(e) 

motion IS not an Issue TImely servIce of the notIce ofmtent to appeal IS aJUflsdictIOnal reqUIrement, 

and neIther thIs Court nor opposmg counsel has the authonty to extend or expand the tIme m whIch 

the notIce of mtent to appeal must be served See, Quahty TraIler Products, Inc, v C L EqUIpment 

Co 349 S C 216,562 SE 2d 615 (2002) cltmg, Mears v Mears, 287 S C 168,337 SE 2d 206 (1985) 

6 Does the Court of Appeals apphcatIOn of the holdmg of Quahty TraIler Products 
create uncertamty for lawyers and partIes WIth respect to error preservatIOn? 

SCDOT argues that Quahty TraIler Products creates a Hobson's chOIce for tnallawyers who 

must decIde whether to file a Rule 59( e) motion and run the nsk of havmg theIr appeal dIsmIssed as 

untImely or nsk not makmg the motIOn and havmg the appeal dIsmIssed because the Issue to be 

appealed IS not preserved due to the fact that a 59(e) motIon was not filed 

As explained above, and by the Court of Appeals m thIs case and m Collms MUSIC Co , Inc 

v IT, a Rule 5 9( e) motIOn IS not necessary to preserve an Issue of appellate reVieW If that Issue has 

been raised to and ruled on by the tnal court Nonetheless, there IS nothmg that prevents a lawyer 

from fihng a Rule 59( e) motIOn and then fihng a tImely appeal If the partIcular Issue appealed IS not 

preserved, then upon dIsmIssal of the appeal, the tnal court could then hear the 59(e) motIon There 

IS no "ImpOSSIble conundrum" 
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CONCLUSION 

For the reasons stated above, Elam requests that thIS Court deny SCDOT's PetItIOn on all 

questIOns presented 

BY 

13 

H Woodrow Goodmg 
Mark B Tmsley 
POBox 1000 
Allendale, SC 29810 
(803) 584-7676 

,P A 

ATTORNEYS FOR RESPONDENT 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM ALLENDALE COUNTY 
Court of Common Pleas 

Damel E Martm, Sr , CIrcUIt Court Judge 

Case No 99-CP-03-008 

HattIe Rose Elam, Respondent, 

v 

South Carolma Department of TransportatIOn, PetItIOner 

PROOF OF SERVICE 

I certIfy that I have served the Respondent's Return to PetItIOn for a Wnt of CertIOran on 

South Carohna Department of TransportatIOn by deposItmg a copy of It m the Umted States 

Mall, postage prepaid, on November 15,2002, addressed to Its attorney of record, E Pete 

Kulmala, POBox 705, Barnwell, SC 29812 

OTHER COUNSEL OF RECORD 
E Pete Kulmala 
HARVEY AND KULMALA 
POBox 705 
Barnwell, SC 29812 
(803) 259-5531 
Attorneys for PetItIOner, SCDOT 

H Woodrow Goodmg 
Mark B Tmsley 
GOODING AND GOODING, P A 
POBox 1000 
Allendale, SC 29810 
(803) 584-7676 
Attorneys for Respondent, 
HattIe Rose Elam 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM ALLENDALE COUNTY 
Court of Common Pleas 

Damel E Martm, Sr , CIrcUIt Court Judge 

Case No 99-CP-03-008 

HattIe Rose Elam, Respondent, 

,...J 

L0 ~ 
0 .-

~ 

c S2 
-4 

~ :D 
Q:! 
">- -0 (-> ::;:.lJ.. 
n 

.t:: 0 --I- v.) 

-, 
..J... -n 
r-
'- / 

ell 
/ ----r\\ 10 

v ~ -
South Carolma Department of Transportation, Petitioner 

PETITIONER'S REPLY TO RESPONDENT'S RETURN 

I Respondent's Return Further EmphaSIZes the Need for The Supreme Court to Grant the 
PetItIon for CertIOran and Resolve the SIgmflcant Issues regardmg Error PreservatIon 
and Post-Tnal MotIons 

Respondent's Return to the PetItIon for CertIOran merely reasserts arguments prevIously 

made and further emphasIzes the need for reVIew and clanflcatIOn on error preservatIOn and 

post-trIal motIOns by ItS concludmg argument There, Respondent ImplICItly recogmzed that 

counsel are faced WIth determmmg whether an Issue has been preserved by suggestmg that m 

those sItuatIOns, counsel fIle a Rule 59(e) motIon and then fIle a tImely appeal Respondent's 

suggestion necessanly means that the Issue IS not resolved by the tnal court before the appeal IS 

fIled and mevltably leads to cases bemg remanded to the tnal court for a rulmg before returmng \ 

to the court of Appeals, WIth accompanymg delay, expense, and dIverSIon of JudICIal resources 

entaIled m that procedure 

It should now be eVIdent that the SImple statement from QualIty TraIler Products, CIted 

by the Court of Appeals, that "where the appellant's Rule 59(e) motIon merely reIterated, WIth a 
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few procedural alteratIOns, the grounds prevIously raIsed and ruled upon m Its pnor motlon for 

JNOV and new tnal, Its Rule 59(e) motlon amounted to a succeSSIve motIOn for JNOV and new 

tnal and dId not toll the tlme for servmg notlce of appeal" IS not susceptlble of ready applIcatIOn 

WIthout further elucIdatIOn from thIS Court It IS of utmost Importance to lItlgants and counsel as 

well, that the holdmg of QualIty TraIler Products be placed m context WIth the kmds of Issues 

raIsed m thIS case, mvolvmg ImplICIt rulIngs, mternal mconslstencles, and the apparent conflIct 

between the need for a suffICIent rulmg for Issue preservatIOn versus the tlmelmess of fIlIng 

notlce of appeal 

ThIS Court has now accepted reVIew of another case (Collms MUSIC Co, Inc V IGT) 

mvolvmg a number of the same Issues as thIS case, WIth factual dIfferences regardmg the 

presentatIOn of post-tnal motIOns Petltloner respectfully urges hIS Court to grant Certloran and 

to consIder both cases m consolIdatIOn, so that all Issues raIsed may be reVIewed 

comprehensIvely and a clanfymg rulIng may be Issued 

II Petltloner SCDOT Properly Presented All Arguments to the Court of Appeals 

In her return to the PetltlOn for CertlOran, Respondent suggests that three of PetltIoner, 

SCDOT's QuestIOns Presented were not raIsed m eIther PetltlOner's Imtlal argument to the Court 

of Appeals or SCDOT's Petltlon for Reheanng That suggestIOn IS SImply mcorrect and WIthout 

any baSIS 

In effect, Respondent IS assertmg that the applIcabIlIty to thIS case of the Supreme Court 

opmlOn that caused the Court of Appeals to raIse, sua sponte, the Issue of the tlmelmess of 

SCDOT's appeal, and the arguments based on two Important facts whIch dlstmgulsh thIS case 

from QualIty TraIler Products, Inc V CSL EqUIpment Co, 349 S C 216, 562 S E 2d 615 

(2002), were not presented to the Court of Appeals, eIther m fust attemptmg to convmce that 
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Court not to dIsmISS SCDOT's appeal as untImely, or In SCDOT's PetItIon for Reheanng after 

the Court of Appeals had held the appeal untImely 

In assertIng that the Issues were not raIsed, Respondent cItes only the InItIal part of 

SCDOT's QuestIons Presented 2 and 3 and the complete QuestIOn 4, (Respondent's Return to 

PetItIon for CertIoran pp 9-10) as follows 

2 DId the Court of Appeals err In applYIng the holdIng of QualIty TraIlers Products 
to SCDOT's appeal? 

3 DId the Court of Appeal err In concludIng the tnal court's oral demal of SCDOT's 
motIon for JNOV preserved all of ItS arguments on notIce? 

4 DId the court of Appeals err In holdIng SCDOT's Rule 59(e) motIon dId not toll 
the tIme for appeal even If, In denYIng the motIon for JNOV, the tnal court 
reversed ItS VIew of the law on WhICh It Instructed the Jury and for the fIrst tIme, 
rule that pre- repaIr notIce was suffICIent, thereby makIng the Rule 59(e) motIon 
the fIrst opportumty to challenge thIS new rulIng? 

To the extent that Respondent IS challengIng only the CIted portIOns of the QuestIOns 

Presented 2 and 3, It IS amply clear that all of these arguments were made to the Court of 

Appeals FIrst, as summanzed In QuestIOn 2, SCDOT conSIstently and repeatedly argued before 

the Court of Appeals that QualIty TraIler Products dId not apply to the facts presented here 

(Appellant's Bnef on TImelIness pp 3-7, 9-11, PetItIOn for Reheanng 9-10) Hence, SCDOT 

argued that It was error for the Court of Appeals to conclude that SCDOT's motIon for JNOV 

was a succeSSIve motIon under the standard of QualIty TraIler Products SCDOT also argued, as 

stated In ItS QuestIOn 2 that merely because the same Issue was be raIsed In both motIOns should 

not be determInatIve In applYIng the sanctIOn of QualIty TraIler Products (PetItIOn for Reheanng 

P 11) 

Second, as summanzed In QuestIOn 3, SCDOT also argued that the wntten Rule 59(e) 

motIon was made necessary because the tnal Judge's oral demal of the post-tnal motIOns dId not 
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provIde a specIfIC rulIng on each of Its contentIons on the Issue of notIce that Summer V 

Carpenter, 328 S C 36,492 S E 2d 55 (1997), was a correct statement of the law, and that under 

that standard, there was no eVIdence of post repaIr notIce of the condItIon to SCDOT Also, the 

tnal court's recItatIon of only pre-repaIr notIce revealed an Internal InCOnsIstency, sInce the court 

had prevIOusly Instructed the Jury on Interrupted notIce Hence, SCDOT argued that the tnal 

court's oral rulIng was at best an ImplICIt rulIng and dId not preserve both arguments on notIce 

(Bnef on TImelIness pp 7-9, PetItIOn for Reheanng pp 2-6) Appellant specIfIcally argued, as 

stated In QuestIOn 3 that the tnal court's oral rulIng was an ImplICIt rulIng on the notIce Issues 

(PetItIon for Reheanng pp 2-7 and 6-7) 

ThIrd, as stated In QuestIOn 4, SCDOT argued that the tnal court shIfted the legal baSIS 

for ItS rulIng In denYIng the oral post-tnal motIOns OngInally the tnal Judge charged the Jury on 

Interrupted notIce However, It orally demed the post-tnal motIOns on the grounds that there was 

adequate notIce and In support of ItS conclusIOn, CIted only the testunony of one WItness who 

testIfIed only to pre-repaIr condItIons, thereby creatIng ambIguIty In ItS rulIng and raISIng for the 

fIrst tune, the Issue of Internal InCOnsIstency In ItS deCISIOn (Appellant's response to 

Respondent's Return to PetItIon for Reheanng pp 2-3), (PetItIOn for Reheanng pp 3-7 ) 

CONCLUSION 

For all of the foregOIng reasons, as well as those set forth In the PetItIon, PetItIoner 

respectfully requests thIS Court grant CertIOran to reVIew the deCISIOn of the Court of Appeals 

November 22, 2002 
Barnwell, South CarolIna 
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Enclosed for fIlmg IS an ongmal and SIX copIes of PetItIoner's Reply to Respondent's Return, 
together WIth Proof of ServIce m the above case 

Please accept my kmd regards, 

cc H Woodrow Goodmg, Jr, EsqUIre 
Mark B Tmsley, EsqUIre 

Most Respectfully, 
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HARVEY & KULMALA 
Attorneys at Law 
110 Mam Street 
Post OffIce Box 705 
Barnwell, South Carolma 29812 
(803) 259-5531 
Attorney for PetItIOner 
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Enclosed please find the anginal and SIX (6) caples of Respondent's Return to Petition for 
a Wnt of Certloran and Proof of Service for filing 

With kindest personal regards, I remain 

Sincerely, 
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Enclosed for fIlmg IS an ongmal and SIX copIes of PetItIon for Wnt of CertIoran, together WIth 
two copIes of the AppendIx, and Proof of ServIce m the above case 

Please accept my kmd regards, 

cc H Woodrow Goodmg, Jr, EsqUIre 
Mark B Tmsley, EsqUIre 

Most Respectfully, 
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Attorneys at Law 
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To Whom It May Concern 
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MAR 1 9 2012 

S C Supreme Court 

Professor MIChael VIrZI would lIke to request a copy of the oral arguments for Elam v 
South CarolIna Department of TransportatIOn, 361 S C 9, 602 S E 2d 772 (2004) I have 
enclosed the $20 payment 

I wtll be able to pIck the copy of the oral argument from the court when It IS ready 
Please call me at 404-593-6048 when the recordIng IS ready for pIck up Thank you for assIstIng 
me In requestIng a copy of the oral arguments In thls case 

SIncerely, 

Kern Brown 


