)y

oy

IN THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM DORCHESTER COUNTY VED
Court of Common Pleas | JUN 19 o0
’ \ Di ircuit Court Judge .
Honorable Edgar Warren Dickson, Circuit , S, C. S |
e Sp féme Coyry
Appellate Case No. 2013-002695 (Order Filed May 22, 2014)
| ‘ dent,
Audrey Kate Durham,.......c.cooviiiioiiniiiiieces Responden
V.

South Carolina Department betitioner.

OF TranSPOTtAtiON, .. cceuerrereererierteieee e e ettt s

Nancy Bloodgood, Esquire
Lucy C. Sanders, Esquire
~ FOSTER LAW FIRM, L.L.C.

895 Island Park Drive, Suite 202

Charleston, SC 29492
Telephone: (843)972-0313
Facsimile: (888)519-0934
nbloodgood@fosterfoster.com
L Isanders@fosterfoster.com
Attorneys for Respondent

Caroline Cleveland, Esq., SC Bar No. 64253
Bob J. Conley, Esq., SC Bar No. 12243
Joshua D. Cagle, Esq., SC Bar No. 78180
CLEVELAND & CONLEY, LLC

171 Church Street, Suite 310

Charleston, SC 29401

Telephone: (843)577-9626

Facsimile: (843)577-6672
ccleveland@clevelandlaborlaw.com
bconlev@clevelandlaborlaw._com
jcagle@clevelandlaborlaw.com
Attorneys for Petitioner




-)

IN THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Honorable Edgar Warren Dickson, Circuit Court Judge

Appellate Case No. 2013-002695 (Order Filed May 22, 2014)

Audrey Kate Durham,.............. teeeeeeeeeeeree et e e e btee e st as e e e e s neas Respondent,
V.
South Carolina Department
OF TranSPOTtAtiON,.....e.eeeeereerereenrieeiriiniereresi st e e eaesasereas Petitioner.
APPENDIX

Caroline Cleveland, Esq., SC Bar No. 64253

Bob J. Conley, Esq., SC Bar No. 12243
Joshua D. Cagle, Esq., SC Bar No. 78180
CLEVELAND & CONLEY, LLC

171 Church Street, Suite 310
Charleston, SC 29401

Telephone: (843)577-9626

Facsimile: (843)577-6672
ccleveland@clevelandlaborlaw.com
beonley@clevelandlaborlaw.com
jcagle@clevelandlaborlaw.com
Attorneys for Petitioner




* Qther Counsel of Record:

Nancy Bloodgood, Esquire
Lucy C. Sanders, Esquire
FOSTER LAW FIRM, L.L.C.
895 Island Park Drive, Suite 202
Charleston, SC 29492
Telephone: (843)972-0313
Facsimile: (888)519-0934
nbloodgood@fosterfoster.com
Isanders@fosterfoster.com
Attorneys for Respondent




Notic;: of Appeal . ......... ............................................. 1
Court of Appeals’ letter from December 30,2013 ........ ... ... .. .. .. e 19
Defendant’s Memorandum Addressing Ripeness of Appeal . .......... AP 21
Court of Appeals’ Order from March 3, 3014, Dismissing Defendant’s Appeal . . . . .. -30
Defendant’s Petition for Rehearing En Banc . . . . .. e 31

Court of Appeals’ Order from May 22, 2014, Denying Defendant’s Petition for
Rehearing EnBanc .......... . 41



"IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Honorable Edgar Warren Dickson, Circuit Court Judge
Case No. 2012-CP-18-2686

Aubrey Kate Durham,
Respondent,

V.

South Carolina Department of
Transportation,

Appellant.

NOTICE OF APPEAL

Caroline Cleveland, Esq., SC-Bar No. 64253
Bob J. Conley, Esq., SC Bar No. 12243
Joshua D. Cagle, Esqg., SC Bar No. 78180
CLEVELAND LAW, LLC
171 Church Street, Suite 310
Charleston, SC 25401
Telephone: (843)577-9626

~ Facsimile: (843)577-6672
celeveland@clevelandlaborlaw.com
beonlev@clevelandiaborlaw.com
icacle@clevelandlaborlaw.com
Attorneys for Appellant




TOTHE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT OF APPEALS:

Ap_pf:llaﬂt South Carolina Department of Transportation (“SCDOT”) hereby appeals
the Order of the Honorable Edgar W arren Dickson. dated June 26, 2013, and filed with the
Dorchester County Cle_rk of Court on .Tul_y 2, 2013 _denying SCDOT’s Motion 1o bismiss.
(Exhibit A.) Appellant received written notice of the entry of final judgment in the case on
July 3, 2013, ar_ld:‘ theréaﬁer, served a Motion to Amend or Alter Judgmenti on July 10, 201 3.

The Motion to Amend or Alter Judgment was subsequently ﬁlea on July 11, 2013,
and the Honorable Edgar Warren Dickson issued an Order dated Novenfber 21,2013, and
filed with the Dorchester County Clerk of Court on November 26, 2013, denying SCDOT’s
Motion to Amend or Alter Judgment. @xhbitB ) SCDOT’s counsel received written notice
of the Order denying SCDOT’s Motion to Amend or Alter Judgment én Dgcember 2,2013.
SCDOT hereby appeals the Order denying its Motion t0 Amend or Alier Judgment.

In summary, SCDOT hereby appeals the Orders denying its Motion to Dismiss

(Exhibit A4) and its Motion to Amend or Alter Judgment (Exhibii B).

[Signatures on Following Page]
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS FOR
_ ) '
COUNTY OF DORCHESTER )y THEFIRST I UDICIAL CIRCUIT
Audray Kate Durham, )y CaszNo: 2012-CP-18-2688
) ,
Plaintiff, )
v : )) OPDER DENYING DEFENDANT’S
: ) MOTION TO DISMISS
South Carblina Deparimsant ot )
Transportation, )
) .
Defendant. )
)

-

\

—

on November 29, 2012 and alleged two (2) carsEs
pe

Plaintiff filed this cass &
= % -

disability discrimination in violation of S.C. Code =

easonable accommodations in violation of S.C. Code § 1-13-80(D)(2). Dafendant filed 2 Motion’

+0 Dismiss Plaintiff’s Complaint pursuant 1o Rule 12(b) (6), SCRCP on the basis that the Court

lacked subject matter jurisdiction. Specifically, Defendant alleges there is no privaie cause of

action against the staie for discrimpnation because g.C. Code § 1-13-90 (<) requires the South

Caroline Human Affairs Commission (SCHAC) 10 investigate charges of discrimination’ against
awarding damages OF an 0rdsr dismissing the complaint.
n I
>
April 1, 2012 in the Dorchester

2 stats agency and either igsue an order
Defendant’s Mofion t0 Dismiss was heard bsfors me 0n

County Courthouse. Present 2t the Motion Hearing were counsel for Plaintiff, Nancy Bloodgood,

and counsel for Defendant, Bob . Conley. Afier reviewing the pleadings, briefs and exhibits

. gubmitted by each party, case law, and hearing oral argument from counsel, I make the following

‘findings of fact and conclusioﬁs of law.

/¥ f

E
actici .

§ 1-13-80(4)(1) end failurEsio srovid®




A

we fged

L F]NDING:SAOF FACT

| Plainiiff filed & charge of Giscrimination with the South Carolina Human Affairs
Commission on March 19, 2012 and wag issued a Right 10 Spe letier from the South
Car.ohna Human Affairs Commissiorn 0n September 21, 2012. ( Compl. 9 3-6.)

7. Plaindff alisges she is & _qualiﬁed individual with & disability within the meaning of S.C
Code & 1-13-30(S). (Compl. 11-13.)

Plaintiff alleges Defendant could have provided reasonable accommodations Tor Plaintiif

w2

bui refused to do 80 2vED thoueh doing sO would not have besn an undus hardship.
= = D

(Compl. 14 25.26, 33, 40-46.)

g

-Plaiﬁtiff alleges D2 fendant discriminaizd against P}aiﬁtiff on the basis of her disability by
} terminating her from her job on February 29, 2012. (Compl. 20-22, 29-32, 33, 38-41.)
5 Plaintiff also alieges Defendant discriminated against Plaiﬁtiff on the basis of Plaintiff’s
r=cord of a1sab1ht1°s related io Plaintiff"s back injuries and diagnosis of diabates. (Compl.

q15-17, 23-25, 27. 50.)
1. STANDARD OF REVIEW

When ruling on & motion 10 dismiss pursuant fo Rule 12(b) (6) of the Souin Caroiina
Rules of Civil Procedure, ‘e circnii couri moust base its uling solsly upon the allegations set
fortﬁ on the face of the coﬁplaint” and must deny the motion «if the facts alleged Vin the
complaini and the inferep;ces arawn therefrom would entitle the plaintiff to relief under aﬁy
theory.” Charleston County Sch. Dist. v. Harrell; 393 S.C. 552, 557, 713 S.E.2d 604, 607 (2011)
(citing Doe v. Greenvzlle County Sch. Dist., 375 S.C. 63, 66-67, 651 S;E.2d 305, 307 (2007)).
“[P]lc'adings in 2 case should be constmed liberally and the Court must presume' ‘all well pled

facts to be true so that substanual justice is done between the parties.” Id. (quoting Overca.sh V.

- S.C. Elec. & Gas Co., 364 8.C. 560, 572, 614 S.E.2d 619, 620 (2005)).

Yy o



1. LEGAL ARGUMENT

South Carolina p;ohibits employmeni discrimination on the basis of one’s disability and also
mandates thai smplovers, including state agencies, provide reasonabls accommodations o qualifisd
individuals with disabiliies. S.C. Code § 1-13- 80. The South Caroline State Human Afiairs
Commission (SCHAC) was creaied 10 “eliminate and preveni discrimination because of race,
religion, color, ss, age naﬂond origin, oF disability,” 10 “encourags fair ﬁeaﬁnem for, énd i
sliminate and prevent discrimination é.gajnst [members of protected classes] and ic foster mutal

* .. Cods

understanding and respect among all people in fhis State.” 5. 1-13- 2C: 1-13-40(a).

e
[Zo4}

SCHAC has the power io promulgate regulations in accordance with the provisions of the South
Carolina Human Affairs Law, formulate policies o effectnate the purposss of this chapter, and to
cooperate with the EEOC to ach jeve the purposss of the Civil Rights Act of 1964. S.C. Code §1-
13-70(c), (@), and (k). SCHAC also has the power to investigate problems in human affairs in the
State. S.C. Code §1-13-70(n). SCHAC has promulgated regulations and these regulations “shall be
liberally constructed to effectuate the purpose and ‘provi_sions of [the South Carolina Human Affairs
La'W] and the poli:ies of the South Carolina Humar: ATfairs Commission.” S.C. Code Regs. 65-12.

Ac‘ rding to S.C. Code Ann . Ss tion 1-13-90, upon receipt of & complaini againsi an
entity of the State of Soutn Caroline, the COmm:l;sion shalfissue an ordér for an internal hearing.
Howsver, no internal hearing was conducted this case and it is this Court’s understanding that,
altnou:,h the Le(nslamrn has gwen SCHAC the express statutory obligation 1o carry oui this
process, no internal hcarmo has ever beon conducted, due to lack of ﬁmdmv or other
considefatiﬁné. Instead, SCHAC regularly issues “Notices of Right to Sue » intending that the
complamant seek redress in SC Cucmt Court.

Here, SCHAC did not issue an order for an mtemal hearing, which order is aprereqmsﬁe for

chmmstrahve TEVIEW under the stamte S.C. Code § 1-13-90 (c) Rather, a Notice of nght to Sue

3/.{ 9/



was issued. The Notice of Right to Sue siates that Plaimiiff has a right io sue Defendant and must do

so within one vear from the alleged violation or within ons hundred twenry (120) days from the date

of the issuance of the Notice of Right to Sue, or the right io sue will be lost. Plamtiff compiied with
these iime constraints. The Notice also states tha QCHAC is terminating any further processing of

the charge of discrimination and thai the charging party (Plaintifi) can contaci SCHAC s Staff

Atiomsy for “advice on which Circuit Court has jurisdiction to hear [her] case.”

Recanse SCHAC has apparzntly never conducisd internal hearings, a strict reading o7 the

statutes, as suggesied by the Defendani, would effectively leave a complainani with no redress

for even an admitiedly egregious violation of her rights. The Court finds that the remedial namre

of the statuies and 2 liberal construction thereot requirs the Couri to allow some form of radress

for the Plaintiff. As such, the Court is denying the Defendani’s Motion to Dismiss.

Based on the language of the policies and purposes of the South Carolina Human Affairs

Law, the this Court finds the Legislature did not intend for these statutes to be interpreted in 2 way

that would completely shield state agencies from lawsuits alleging discrimination bassc on a
protected class and demies Defendant’s Motion to Dismiss. The Court hereby also granis the

Plain‘;iﬁ" jeave to amend ner Complaint, if desired, ic add the South Carolina Humar. Affairs
Commission aé a party to this action. |
ANDIT IS SO ORDERED!
C gl
The Ham;able Edgar W arren Dickson
: _Judge for the First Judicial Circuit’

Orangeburg, South Carolina -
Date: é/ 26 //- 5

‘V‘-fq.,
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A TTORNEY/(S) FOL THE PLAINTIFF(S)

Cheryl G"aham ClerL of Court

Court Reporter
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STATE OF SOUTH CAROLINA £ILED - RRCOARFTHE COURT OF COMMON PLEAS FOR

) (a}
coUNTY OF DORCHESTER 013 NOY 26 )AH HiEBFIRST JUDICIAL CIRCUIT

Andrey Kate Durham,

Plaintiff, ‘)
) ORDER DENYING DEFENDANT’S
Ve, ) MOTION TO ALTER OR AI\E?}T,D -5

: ) CJUDGMENT __ "z 1/._

South Carolina Departmant of ' ) (S =
Transportation, )
)
Tefendant. )
)

FACTUAL BACKGROUND

Defendant filed 2 Moton 10 Dismiss which was heard by me on April 1, 2012 in the
Dorchester. County Courthouse. Present ar the Motion Hearing were counse] for Plainiiff, Nancy
Bloodgood, and counss! for Defendant, Bob J. Conley. Dsfendant moved to dismiss Plaintiff’s
disabiliry,discriminaiion»claim pursuant to Rule 12(b) (6). SCR.CP on the basis thai the Court
lacked subject matter jurisdiction. Spé-:iﬁcallyr Defendan: alleged thers is no privais causs of
action against the State Tor discrimination by a Stats employss becauss §.C. Code § 1-13-90 (¢)
requirss the Soufh Caroline Human Affairs -Commissibn (SHAC) to investigats charges or
discrimination against a St;lt" agency and either issus an order awarding damag;:s or an ‘order
djgm;fgsmg._.the.'cdmplami. Defendant alleged-subject matier jurisdiction for Plaintiff’s claims lies
exclusively with SHAC and not with any circuit court. Here, Plaintiff received a Notice of Right
to Sue -fromA SCHAC dated September 21, 2012 stating, “If you infend fo sz-ze the Respondent
named in your charge .....You may contact the SHAC represemanve named above if you have .

any questions about your legal rights 1ncludmD advzce on which Circuit Court has jurisdiction o

hear your case.” (emphasis zidded).

V3 B
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Afier reviewing the pleadings, briefs and exhibits submitted by each party. case law, and |
hearing Oral argument from counsel, 1 issued an Order dated June 26, 2013, and filed July 2,
2013, denying Defendant’s Motion 10 Dismiss. Thereafier, Defendani filed 2 Motion to Alter or
Amend the Judgment. Aﬁs dne deliberation, revisw of the filed memoranda, case law and
exhibits and arguments Of counsel, and incorporating herein the findings of fact and conclusions
of law made m niy previous Order Denving Defendant’s viotion to DisSmuiss, Defendani’s
Motion to Alier oF Amend the Judgment 1 denied.

STANDARD OF REVIEW

Pursuani to Rules 52(2) and 39(g) of the South Carolina Rules o1 F Civil Procedurs, 2 party

may file a motion reguesting that the Couri alier or amend its judgment. SCRCP 52(a) and 59(¢).

The motion may requesi that the Court amend its findings or make additional findings. SCRCP
52(a). The motion must be served on all parties and sent to the mdge within ten day after the
moving party receives written notice of the entry of the order. SCRCP 59(g).(g

LEGAL ARGUMENT

The Cour: believes that its order denying dismissal of this law suit was proper based on

the facts alleged in, and inferences from, fne Complaint and tne language of Hum an Affairs Law
itself, - The . Court furtner 1 slieves that 1 Dron..d} addressed Defendant’s subject matier

jurisdiction clairﬁ v&{:nsn it étated that “the r°m‘=a1al nature of fhe statutes and 2 libe eral construing
thereof require the Court to allow some form pf redress for the Plaintiff” The Circuit Court is
South Caréﬁﬁa’s Court of general jurisdiction. Because the Coﬁ:rt found that the Legislature
intended 2 plaintiff likel Ms. Durham to havé a_rémedyfof an alleged injury, and 2 remedy is nét
available ‘rhroug,h, an - internal hearir_lg, the Court believes it does ‘have jurisdicﬁon o'ver- this
cése The Court declines to alter its pnor decision lhc')lld'mg that Ms. Durham is entitled to bring

her claim 1in thas Court. Further, in permlthng Ms. Dm‘ham o brmg a dlscnmmatxon court in

2/ 3 <B



circuit court afier SHAC has issued 2 Notice of Right to Sue, the Court is not improperly ereating
an uniniended privats c2use of action or denying SCDOT the statutorily mandated mode of trial.

ANDIT 18 SO ORDERED!
(7\ V4
P a—

Tarren Diclison

Thellerorsole Edgar W
Judee for the First Judicial Circnit

Orangeburg, South Carolina

-

Date: (L /'7/‘ l >
§
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I I I

The judgment information above has been provided by the submitting party. Disputes COncermng the amounts contained

in this form may be addressed by way of motion pursuant to-the SC Rules of Civil Procedure. Amounts to be computed

such as interest or -additional taxable costs niot available at the time the form and final order are submitted to the judge
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judgment details. ' _ : : S , :
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Circuit Court Judge

This judgment was entered on 11/26/2013, and a copy mailed first class.or placed in the.appropriate amoIm

atiomneys of record or 10 parties (when appearing pro sg) as follows:

Nancy Bloodgood 895 Islang Park Drive Ste 202 Charleston,
SC 20492

LTTORNEY(S) FOIt THE PLAINTIFF(S)

Couri Reporter

Judge Code Date

For Clerk of Court Office Use Only

ey’s box 0nil1/26/2013, to

Caroline Wrenn Cleveland 171 Church St.. Se=. 310
Charleston, SC 29401-31 40

Bob 1. Conley 171 Church St., Ste. 310 Charleston, SC
29401
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310 Charleston, SC 2640)
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(/ )0 A

[ - S
— =

0
Cheryl Granam - Clerk of Conrt

ADDITIONAL INFORMATL

This action carme 10 ial or hearing pefore the court. The issues have

ONLEGARDING DECISION £V THE COURT AS REFERENCED ONPAGE L

been tried or heard and 2 decision rendered.

CPFORMACm
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals ’

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Honorable Edgar Warren Dicleson, Circuit Court Judgs
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Respondent,
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Transportation,

Appellant.
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I hereby certify that on December 12, 2013, I served a copy of the Notice of-Appeal

on the following:

Nancy Bloodgood, Esquire
Lucy C. Sanders, Esquire
FOSTER LAW FIRM, LL.C.
895 Island Park Drive, Suite 202
Charleston, SC 29492

Attorneys for Respondent

- by placing a copy of said document in the United States mail with sufficient postage thereon.

Bob W

Charleston, South Carolina

Date: _ / ?// ../2//,_-5
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1015 SUMTER STREET
COLUMBIA, SOUTH CAROLINA 28201

TELEPHONE: (803) 734-1880

FAY: {803) 732-1E3%
Vawv SCCOUNS.OIG

Ms. Caroline Wrenn C]:'eveland
171 Church St., Ste. 310
Charleston SC 29401-3140

Mr. Bob J. Conley.
171 Church St., Ste. 310
' Charleston SC 29401

Mr. Joshua Drew Cagle

One Seventy One Church Street
A Suite 310

E  Charleston SC 29401

Aubrey K. Durham v. SCDOT

Re:
5 Appellate Case No. 2013-002695

Dear Counsel :

This Court has received your notice of appeal. A preliminary review of the orders
challenged on appeal indicates they might not-be appealable. .

Accordinglv. it is requested that you sesve and file 2 memorandum addressing the

issue of appealability within ten (1 0) days of the daie o this letter. The time limits
for perfecting the appeal are held in abeyance pending the Court's consideration of
the memorandum. : '
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Very truly yours,

V, Clecw Bt
CLERK

Nancy Bloodgood, Esquire
Lucy Clark Sanders, Esquire

/

Oen,
o
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Honorable Edgar Warren Dickson, Circuit Court Judee
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Soﬁth Carolina Department
of Transportation,

Appellant.

MEMORANDUM ADDRES-SING RIPENESS OF APPEAL

* Caroline Cleveland, Esq., SC Bar No. 64253
Bob J. Conley, Esq., SC Bar No. 12243
Joshua D. Cagle, Esq., SC Bar No. 78180
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Telephone: (843)577-9626
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bconlev@clevelandlaboﬂaw.com
Lcagle@clevelandlaboﬂaw.com _
Attorneys for Appellant
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STATEMENT OF THE CASE
Respondent Aubrey Kate Durham (“Durham”) filed suit égaiﬁst Appellant South
Carolina Department of Transpoﬁation (*SCDOT”) on November 29, 2012, asserfing Two
causes of action pursuant to the laws of the South Carolina Human Affairs Commission
(“SCHAC”): 1) discrimination in violation of S.C. Code § 1-13-80(A) l):- and 2) failure to
provide & reasonablelaccommodation in violation of 8.C. Code § 1-13-80(D)(2). Durham
requested a jury trial in the Dorchester County Court of Common Pleas.
On March 3,2013, SCDOT filed a Motion to Dismiss pursuént-»to Rule 12(b)(1) and
(6), SCRCP, asserting that the Circuit Court did not have jurisdiction to hear Durham’s
claims because 8.C. Code § 1-13-90(c) does not allow a private cause of action against a
state agency.! SCDOT’s Motion to Dismiss was denied on July 2,2013, and its Motion to
Alter or Amend was denied on November 26, 2013. On Decéinbsr 31, 2013, counsel for |
“SCDOT received a letter from the Court of Appeals requesting SCDOT address whetherits
appeal is ripe for review. In response, SCD O'f submits this memorandurm.
ARGUMENT
L THE CIRCUIT COURT’S ORDERS DEPRIVE  THE SOUTH CAROLINA
- DEPARTMENT OF TRANSPORTATION OF ITS STATUTORILY
. GUARANTEED “MODE OF TRIAL” AND, THEREFORE, THE CIRCUIT
CQURT’S ORDERS ARE IMMEDIATELY APPEALABLE.

In her Complaint, Durham admits that SCDOT is “an agency of the State of South

_ Carolina.” S.C.Code §1-13-90(c) 1s clear that the mode of trial “[f]or complaints asserting

1«7 ack of subject matter jurisdiction can be raised at any time, can be raised for the first

time on appeal, and can be raised sua sponte by the court.” Lake v. Reeder Const. Co., 330 S.C.
247,248,498 S.E.2d 650, 653 (Ct.App.1998). ' : '
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expressly or in substance a violation by a siate 'agency . -of § 1-13-80,” is under the
guidelines set forth in S.C. Code §1-13-90(c).( emphasis added__). Turthermore, as staied in
S.C. Code §1 -13-90(c)(13), “[p)roceedings under this section’ shall be subject to the
Administrative Procedures Act”

N otz_lbly, S.C. Code §1-13-90(d), the code section pertaining 10 alleged violations of
SCHAC laws by privaie employers, allows complainants that have their administrative
charge dismissed to bring an equitable action against the employer in circuit court. S.C. Cddé
§ 1-13-90(c), however, does not contaiﬁ a prévision that allows & complainani redress in
_circuit court.> Moreover, “[n]othing in [the SCHAC laws] may be construed to c-reate a
cause of action other than those specifically described in Section 1-13-90 of this chapter.”
S.C Code § 1-13-100. Therefore, the sole method and “mode of trial” available to Durham
;s under the process and procedures set forthin S.C. Code § 1-13-90(c), not by way of ajury
trial or equitable action in circuit couﬁ. |

S.C. Code § 14-3-330(2) states that “[tJhe Supreme Court shall have appeliate
jurisdiction . . . and shall review upon.jappeal [a]n order affecting a substantial right made in
anactioﬁ,"’ and our Supreme Court has “repeatedly . . . held that the denial of a party's right
toa p'articular mode of trial 18 i}jnmediately appealable as 2 substantial right mder Section
14-3-330(2).” Hagood V. Sommerville, 362 S.C. 191, 196, 607 §.E.2d 707, 709 (2005).

«[O]rders affecting the mode of ipial affect substantial rights under S.C. Code Ann. §

2 At least one Court analyzing this subsection reached a similar conclusion. Ackelson v.

Manley Tov Direct. LLC, 83_2N.W.2d 678, 683 n.3 (lowa 2013), citing S.C.Code §8§ 1-13-90, -

100 (2005)(“Some states have statutes dealing with employment discrimination that do not create
a private cause of action in district court.”). :

[\

26




14-3-330(2) (1977) and must, therefore, be appealéd immediately."Leﬁer v. Dawson, 327

491, S.E.2d 240, 241(1997), citing Foggie v. CS¥X Transp. Inc., 315 S.C. 17,

(@A)
N

|7g]

.C.263,2

[N
[WA]

431 SE.2d 587, 590 (1993) (“Issues regarding mode of trial must be réised in the trial
court at the first opportunity. and the order of the trial judge is immediate]y appealable.”).
Here, the Circuit Court’s order deprives SCDOT ofits sta.‘mtorﬂy guaranteed “mods of trial”
because it forces SCDOT 10 have Durham’s claims “iried” by a jury or the court, instead of
resolving Durham’s claims by the “mods of trial” mandated by S.C. Code Amn § 1—13—9 0(c)
- the Admjﬁiétrative Procedures Act.

“*Pursuant 10 § 14-3-330(2). this Court has held on numerous occasions that when
a trial courts order deprives a party of a mode of trial to which it is entitled to és a matter of

right, such order is immediately appsalable.”’Salmonsen v, CGD. Inc., 377 S.C. 442,452 -

453,661 S.E.2d 81, 87 (2008), citing Flacstar Corp. v. Roval Qurplus Lines, 341 8.C. 68, 72,

h
)
(OB
va]

E.24331,333(2000). Furthefmore, SCDOT is required to appeal the Circuit Court’s
order because if an order_ al”:fectipg the “mode of trial” is not immediately appealed, the party
loses the right to later aﬁpeal and the particular mode of trial is waived. Edwards V.
Tymmons, 297 S.C. 314, 316, 377.8.E2d 97 (1988)(appellant’s failure 0 appeal érder,
referring case 10 master m equity could not challenge refgrral after entl'}; of final order);

Creed v. Stokes, 285 ‘S.C. 542, 542-543,331 S.E.2d 351, 351 (1985)(party cannot delay
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appeal of referral of case to mastez‘ n f:qui“fy).3

Althongh SCDOT recognizes that Fulmer 1v. Caih; 380 S.C. 466, 670 S.E.id 652
(2008), implies, without explicitly holding, that “the ‘mode of trial’ exception to the general
rule that only final orders are aﬁpealable is confined to orders which abridge a party's
constitutional right to trial by jury,” not allowing SCDOT an immediate appeal effsctively

forces it to submit to 2 “mode of wial” that is paiently contrary to the “mode of trial” the -

legislature expressly created by statute. Fulmer, qubfing Salmonsen. 377 VSV.C. at 461, 661

S.E.2d at 91 (J. Pleicoﬁes dissent).
CONCLUSIOI-\T

S.C. Code §1;13—90(c) ié clear that Durham’s relieflies in the SCHAC and under the

procedures of the Administrative Procedures Act. Forcing gCDOT to submit to a trial in

Circuit Court, regardless of whether by judge or jury and rsgardless thther Durham’s

remedies séund n 1amf or equity, deprives it of its statutorily created “mode of trial”

erefore, the Court of Appeals should allow SCDOT to proceed with its immediate appeal

of the Circuit Court’s Orders forcing SCDOT to submit to an unidentified mode and manner

3 Hypothetically, SCDOT could have waited until the Circuit Court ordered a specific
mode of trial in the circuit coutt, either by jury trial or in equity, to file this appeal. However,
doing so would not alter SCDOT’s assertion because, as discussed in this Memorandum, either
“mode of trial” in circuit court is equally wrong and inappropriate. Further, the Circuit Court’s
Orders do not establish the mode of trial the Circuit Court intendsto utilize and S.C. Code Ann.
§ 1-13-90(c) is silent. Specifically, although S.C. Code § 1-13-90(d) authorizes an equitable trial
in the circuit court for claims against private employers, S. C. Code § 1-13-90(c) and the Circuit

' Court’s Orders are silent as to what mode of trial the case may proceed in circuit court. Although
the Supreme Court’s «4raditional analysis of claims of denial of 2 mode of trial requires a .
determination of whether or not a party is erroneously denied a trial by jury in a law case, or is
erroneously required to proceed before a jury in an equity case, . - - the mode of trial analysis
indubitably includes the consideration of the availability of trial.” Salmonsen, 377 S.C. at 453,

661 S.E.2d at 87.
4
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of trial that, in any form; in circuit court is contrary to S:C: Code § 1-13-90(c).

Respectiully submitted,

7N

{ \'\, \
! l A \ -
Caroline Cle elam}/Esq SC Bar No. 64233
Bob . Conlpy T3sq SC Bar No. 12243
Joshua D. Cac‘le /Esq SC Bar No. 78180
CLEVELAND LAW LLC
171 Church Street, Suite 310
Charleston, SC 29401
Telephone: (843)577- 9626
Tacsimile: (843)577-6672
ccleveland@clevelandlaboﬂaw com
bconlev@clevelandlaboﬂaw com
icacle@clevelandlaborlaw.com

Attorneys for Appellant

S

Charleston, South Carolina

Date: //{// 1014

W
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The South Carolina Court of ppeals

Aubrey Kate Durham, Respondent,

V.

South Call'olina Department of Transportation, Appellant.
Appellaie Case No. 2013-002695

e ——

ORDER

This Court requested memoranda from the parties addressing whether the
underlying order 18 immediately appealable. After careful consideration, this

- appeal 18 dismissed. See Fulmer v. Cain, 380 S.C. 466, 470, 670 S.E.2d 652, 634
(2008) (noting the mode of trial exception to the general appealability rule 18
confined to orders which abridge 2 party's constitutional right to trial by jury”
(citation and internal quotation marks omitted)). ' ’

C / FOR THE COURT

Columbia, South Carolina

cc:
Nancy Bloodgood
Lucy Clark Sanders

Caroline Wrenn Cleveland _ o j’g\\q W\\\» |

Bob J. Conley -
Joshua Drew Cagle
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STATEMENT OFTHE CASE

Respondent Aubrey Kate Durham (“Dﬁham”) filed suit agaiﬁst Appellant South
Carolina Department of Transportation (“SCDO-T”) on November 29, 2012, asserting only
fwo causes of action in her Complaint, bo_th based upon alieged violations of the laws of the
éouth Carolina Humaﬁ Affairs Commission ( «gCHAC™). Specifically, Durham alleges the
following violations by SCDOT: 1) c’fisc;imination in violation of S-.C. Code Ann. § 1-13-
80( A)(i): and 2) failure to provide & reasonable accommodation in violation iof SC Code
Ann. § 1-13-80(D)(2}. V‘Durh.am; in her Complaint, requested 2 Jury irial in the Dorchester
County Court of Common Pleas.

‘Op March 3, 2013, SCDOT filed a Motion to Di‘smiss pursuant to Rule 12(b)(1) and
(65, SCRCP, asserting that the Circuit Court did not have jurisdicﬁon to consider Durham’s
claims because S.C. Code Ann. § 1-13-90(0); in conjunction with S.C. Code Ann. § 1-13-
100, prohibits a private cause of action, legal or equitable, against a state agency for alleged
violations of the SCHAC Jaws.' Tﬁe Circuii Court denied SCDOT_’ S Motion ic Dismiss on
July 2,2013, and subsequently denied SCDOT’s Motioﬁ to Alter ér Amend on November
26,2015. |
| Onbecember 12,2013,SCDOT ﬁled its Notice of Appeal. Thereafter, on December '
31, 2013, counsel for SCDOT received, by Way of a ietter from‘-the Court of Appe;als; a

request that SCDOT address whether its interlocutory appeal is ripe for review. Inrésponse,

T «I ack of subject matter jurisdiction can be raised [and correspondingly addressed]

at any time, can be raised for the first time on appeal, and can be raised sua sponte
by the court.” Lake v. Reeder Const. Co., 330 S.C. 242, 248, 498 S.E.2d 650, 653

(Ct.App.l 998).




SCDOT submitted its Memorandum Addressing Ripeness of Appeal on January 9, 2014..
On March 3, 2014, the Cou:ri{of Appeals issued a single paragréph order (the "‘Ordér”)
dismissing SCDOT’s interlocutory appeal. SCDOT submits this Pst'n’ion for Rehearing En
Banc?

ARGUMENT

L THE ORDER INCORRECTLY RELIES SOLELY ON FULMER V. CAIN IN
DISMISSING SCDOT’S APPEAL

In dismissing SCDOT’s appeal, the Order relies exclusively on Fulmer v. Cain, 380
. S.C. 466,470,670 S.E.2d 652, 654(2008), and notes that Fulmer stands for the proposition
that the “mode of trial exception to the general appealability rule ‘is confined to ordérs which
abridge a party’s constitutional right to trial by jury.”” Fbr the reasons below, howe\}ér, the
exclusive reliance on Fulmer In the Order is iﬁconect and leads io an_inappropriéte result.

First, and notably, in deciding Fulmer, th_e Soutﬁ Carolina Supreme Court did not
expressly ovierrule or reject the reasoning in prior opinions addressing 2 party’s right o
pursue an interlocutory appsal when the party’s “mode of rial” is affected®> Furthermore,

the Fulmer Court did not overturn prior Opinions requiring parties to immediately appeal an

2 . SCDOT incorporates into its Petition for Rehearing E» Banc the legal arguments -
and reasoning set forth in its Memorandum Addressing Ripeness of Appeal.

3 The opinions preceding Fulmer include the following: Hagood v. Sommerville,
- 3628.C. 191, 196, 607 S.E.2d 707, 709 (2005); Salmonsen V. CGD. Inc., 377
Q.C. 442, 452 - 453, 661 Q. E.2d 81, 87 (2008); Flagstar Corp. v. Roval Surplus
Lines, 341 S.C. 68, 72, 533 §.E.2d 331, 333.(2000).
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order affecting the “mode of trial.” The cases preceding Fulmer do not expressly limit the

‘right to an immediate appeal to situations where a party is deprived of a jury trial.” As the -
South Carolina Suprame-Court has not overturned the opinions, the Court of Appeals should
consider the reasoning contained in them, grant SCDOT s petition for rehearing en banc, and
subsequently allow SCDOT’s interlocutory appeél o pr.oceedA

The only opinion expressly overmurned by Fulmer is Truluck v. Snvder, 362 S.C. 108,

606 S.E.2d 792 (C‘L‘.App.2004). The basis for the South Carolina Supreme Court overturning
Truluck was because, conitrary to the décision in Truluck, jury trials are an available mode
© oftrial in the probate court. Fulmer at 470, 670 S.E.2d at 654. -

In this case, however, the Court of Appeals should recognize and be guided by the
Salmonson majority that speciﬁcaﬁy recognized the follox&ing: the South Carolina Supreme |
éourt’s «“raditional analysis of claims of deniai of a mode of trial requires a determjﬁation
of whether or not 2 party is erronsously denied a trial by jury in 2 law case. or is erroneously
required {0 proceed before 2 jurﬁf in an equity ;",ase, .. . [but regardless] the mode of trial
analysis indubitably includes the consideration of the availability of trial.” Salmonsen, 377

S.C. at 433, 661 S E.2d at 87. In this appeal, SCDOT requests a rehearing en banc so that

4 The prior opinions being the following: Lester v. Dawson, 327 S.C. 263, 266, 491

S.E.2d 240,241 (1 997)(citing Foggie v: CSX Transp. Inc., 315 S.C. 17, 23, 431
S E.2d 587, 590 (1993)) (“Issues regarding mode of trial must be raised in the trial
court at the first opportunity, and the order of the trial judge is immediately
appealable.”); Edwards v. Timmons, 297 S.C. 314, 316,377 S.E.2d 97
(1988)(appellant failing to appeal order referring case to master in equity could

~‘not challenge referral after entry of final order); Creed v. Stokes, 285 8.C. 542,
542-543, 331 S.E.2d 351, 351 (1985)(party cannot delay appeal of referral of case

to master in equity).

5 See footnote 4. -

(U3 )




~ the Court can consider and determine the “availability of trial” to Durham in circuit court,
and her corresponding request for a jury trial In cﬁcuit court.®

Second, Fulmer is not directly applicable 10 QCDOT’s interlociitory appeal in this
case. Inparticulat, Fulmer addressed whether final orders of the probate courtare appsalqbleA
aﬁd= in doing so, the Fulmer court appropriately noted that “[tJhe casss of this Court
permitiing an appeal from the demial of the mode of trial to which a party is entitled are

distinguishable.” Fulmer, 380 S.C. at 470,670 S.E.2d at 654(citiné Salmonsen v. CGD. Inc.,

377S.C. 442, 661 S.E.2d 81 (2008); Flacstar Corp. v. Roval Surplus Lines, 341 S.C. 68,72,

- 533 §.E.2d 331, 333 (2000); Hagood v. Somerville, 362 S.C. 191, 607 S.E.2d 707 (2005);

Creed v. Stokes, 285 S.C. 542,331 S.E.2d 351 (1983)).

Fulmer, moreover, reviewed the issue of Whethér the plaintiff was entitled to a jury
trial in circuit court. In comparison, SCDOT assgrts that Durham is not entitled to any trial
in circuit court - legal or equitable. As noted by the Court in Flégstér, the traditional
“analysis proceeds by determining whether or not a party is erroneously denied a trial by jury
in alaw case, Or is erroneously required to proceed before a jury in an squity case.” Flagstar,
341 S.C.at 74, 533 S.E.2d at 333. In Du:rhgm’s circumstance, however, the traditional
analysis is seemingly inapplicable. Instead, the seminal issue is that as a former employee

of a state agency, Durham is required to proceed under the process, procédure, and “mode

6 In the event SCDOT’s interlocutory appeal is deemed improper and Durham’s
' case is remanded to the circuit court, Durham’s request for a jury trial, if granted
by the circuit court, would be in contradiction of the reco gnition in Salmonsen
that both the denial of a party’s right to a jury trial and an erroneous requirement
that a party proceed before a jury in an equity case are equally in violation ofa
party’s right to a specific mode of trial.
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of trial” brovided to her by S.C. Code Ann. § 1-13-90(c).
Tor these reasons, SCDOT petitions this Court for a rehearing en banc so that the
Court of Appeals may appropriately addrsss SCDOT's interlocuiory appeal.
I IN THE ALTERNATIVE, IF THE COURT OF APPEALS DISMISSES SCDOT’S
INTERLOCUTORY APPEAL, THE COURT OF APPEALS SHOULD ADDRESS
THE NOVEL ISSUE RAISED BY SCDOT IN THE INTEREST OF JUDICIAL
ECONOMY
In the aliernative, if the Court does dismiss SCDOT s interlocutory appeal, it should,
nonetheless, directly address the issue of whether Durham is entitled to pursue a private

cause of action against SCDOT, either legal or equitable, in the circuit court. Addressing the

issue now, as opposed to later, will promote judicial economy. See Ex parte Wilson, 367S.C.

7, 14, 625 S.E.2d 205, 208 (2005)(“Although, we dismiss the order as not immediately
appealable, we address this novel issue In the interest of judicial economgf.”).
Whether the SCHAC laws, S.C. Code Ann. § 1-31-10 e_t seq., allow an employes (0T
- former employ;ee) of a state agency, like Durham in this case. alleging 2 violation of the
SCHAC 1aws o pursue a private cause of action against 2 .state agency has not been
addressed by South Carolina’s appellate courts. Addressing this 1ssue of statutory
interp.retation now, as opposed to after discovery and'a_trial, promotes judicigl'economy and
efficiency, and saves the parties’ sig,niﬁcé.nt time and resources.
CONCLUSION

- Forthe réasops discussed above and in SCDOT’s Memorandum Addressing Ripeness

of Appeal, SCDOT requests that the Court of Appeais grant SCDOT’s Petition for Rehearing

[En Bane. Alternatively, SCDOT requests that the Court of Appeals address the issues raised



by SCDOT in the interest of judicial economy.

Charleston, South Carolina
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Carolme g.)m’land Esq.. SC Bar No. 64
Bob T‘kdonl ey, Esq., SC Bar No. 1’)74“
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171 Church Street, Suite 310
Charleston, SC 29401
Telephone: (843)577- -9626
Facsimile: (843)577-6672
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beonlev@clevelandlaborlaw.com
icagle@clevelandlaboﬂaw.com
Attorneys for Appellant
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The South Carplina Court of Eppeals

Aubrey Kate Durham, Respondent,
V.
South Carolina Department of Transportation, Appellant.

Appellaie Case No. 2013-002695

~ ORDER

Appellant has filed what this Court constiues as a petition for rehearing from this

Court's March 3, 2014 order, which dismissed this appeal. After careful
consideration of the petition for rehearing, the Court 18 unable to discover that any
material fact or principle of law has been either overlooked or disregarded, and
hence, there is no basis for granfing a rehearing. Accordingly, the petition for

| rehearing is denied. | -
o - ﬁnﬁ)é'gy/ﬁ% 3

Lucy Clark Sanders, Esquire
Caroline Wrenn Cleveland, Esquire
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‘Bob J. Conley, Esquire
Joshua Drew Cagle, Esquire



IN THE STATE OF SOUTH CAROLINA
In the Supreme Court

RECEIVER
APPEAL FROM DORCHESTER COUNTY

Court of Common Pleas ' _ ' JUN 18 2014

Honorable Edgar Warren Dickson, Circuit Court Judge S.C. supreme_,coun ’

Appellate Case No. 2013-002695 (Order Filed May 22, 2014)

Audrey Kate Durham,........cccoooveiiiinninns SRR Respondent,

South Carolina Department
Of TTaNSPOITALION, ... c.cvvveuseereiersirereen st Petitioner.
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CERTIORARI

Caroline Cleveland, Esq., SC Bar No. 64253
Bob J. Conley, Esq., SC Bar No. 12243
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Other Counsel of Record:

Nancy Bloodgood, Esquire

Lucy C. Sanders, Esquire
FOSTER LAW FIRM, L.L.C.
895 Island Park Drive, Suite 202
Charleston, SC 29492
Telephone: (843)972-0313
Facsimile: (888)519-0934
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. Thereby certify that on June 18, 201.4, I served a copy of the Appendix to Petition
for Writ of Certiorari on the following:

Nancy Bloodgood, Esquire
Lucy C. Sanders, Esquire
FOSTER LAW FIRM, L.L.C.
895 Island Park Drive, Suite 202
Charleston, SC 29492

Attorneys for Respondent

by placing a copy of said document in the United States Mail with sufficient postage

thereon.
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