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IT.

ISSUES PRESENTED

Whether the post-conviction relief court correctly ruled that Petitioner was
entitled to an appellate review of the denial of his initial post-conviction relief
action pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991)?

Whether the post-conviction relief court correctly denied Petitioner’s allegation
that he was entitled to appellate review of his guilty plea pursuant to White v.
State, 263, S.C. 110, 208 S.E.2d 35 (1974), where Petitioner did not raise this
claim until his second post-conviction relief action?




STATEMENT OF THE CASE
Respondent adopts the statement of the case put forth by Petitioner in his Petition

for Writ of Certiorari. PWC p. 3.




STANDARD OF REVIEW
The proper standard of review of a post-convictidn relief evidentiary hearing is
whether “‘any evidence’ of probative value™ exists to sustain the post-conviction relief

court’s findings. Cherry v. State, 300 S.C. 115, 119, 386 S.E.2d 624, 626 (1989)

(emphasis added). This Court will affirm if there is any evidence to support the post-

conviction relief court’s rﬁling. Moore v. State, 399 S.C. 641, 646, 732 S.E.2d 871, 873
(2012). This Court will reverse the post-conviction relief court’s decision when it is

controlled by an error of law. Suber v. State, 371 S.C. 554, 558-59, 640 S.E.2d 884, 886

(2007) (citing Sheppard v. State, 357 S.C. 646, 651, 594 S.E.2d 462, 465 (2004?).
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ARGUMENTS
I. ~ The post-conviction relief court correctly ruled that Petitioner was entitled to

an appellate review of the denial of his initial post-conviction relief action
pursuant to Austin.

In the filing of his second post-conviction relief action (C.A. No. 2009-CP-40-
05753), Petitioner asserted that he was de;nied appellate review of his initial post-
conviction relief action (C.A. No. 2004-CP-40-04980) because his attorney did not file an
appeal on his behalf. Respondent conserllted to the granting of appellate review of the
"~ denial Aof his initial post-conviction relief acfion pursuant to Austin. App. »p. 90. .
Furthermore, Respondent agrees that Petitioner should be alléwed to petition this Court

for review of his initial post-conviction relief application pursuant to Austin since he did

not knowingly and '\}oluntarily waive his right to an appeal. Therefore, the post-

conviction relief court properly concluded that Petitioner was eﬁtitled to an appellate

review of the denial of his initial post-conviction relief action pursuant to Au__s’cin.1

II.  The post-conviction relief court properly denied Petitioner’s allegation that he
was entitled to appellate review of his guilty plea pursuant to White, where

Petitioner raised this issue for the first time in his second post-conviction
relief action. '

In the filing of his second post-conviction relief action (C.A. No. 2009-CP-40-
05753), Petitioner asserted for the first time that he was denied the right to direct
appellate review of his guilty plea proceeding. Such a claim must be raised in an initial

post-conviction relief application or is deemed barred. Graham v. State, 378 S.C. 1, 661

S.E.2d 337 (2008). The post-conviction relief court properly determined that this claim

was barred as Petitioner could have and should have raised it in his initial post-conviction

! petitioner’s counsel has filed a Johnson Petition for Writ of Certiorari Pursuant to Austin v. State. As this
is a Johnson petition, Respondent does not intend to file a Return unless requested to do so by the Court.
4




relief action (C.A. No. 2004-CP-40-04980). This Court should uphold the post-

conviction relief court’s denial of this allegation.



CONCLUSION

For the foregoing reasons, this Petition for Writ of Certiorari should be denied.

Should this Court grant the Petition for Writ of Certiorari, Respondent requests

permission to more fully brief the issues herein.

/\/(/(/Y\,L/ZS . 2014,
(

Respectfully submitted,

ALAN WILSON
Attorney General

MEGAN E. HARRIGAN
Assistant Attorney General
SC Bar No. 100108
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The Honorable Daniel E. Shearouse
Clerk, South Carolina Supreme Court
Post Office Box 11330

Columbia, South Carolina 29211

Re: Maurice A. Kelley v. The State of South Carolina
Appellate Case No. 2011-192810

Dear Mr. Shearouse:

Enclosed for filing are the original and six (6) copies of Respondent's Return to Petition for
Writ of Certiorari.

Sincerely,
Megan E. Harrigan
Assistant Attorney General

S.C. Bar No. 100108
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cc: Wanda H. Carter, Esquire, Appellate Defense
Trisha Allen, Victim’s Services
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