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RESPONDENT’S STATEMENT OF ISSUES ON APPEAL

Did the trial court properly admit Appellant’s incriminating statement made
before Miranda' warnings were provided when the statement was not made
in response to custodial interrogation?

! Miranda v. Arizona, 384 U.S. 436 (1966).




STATEMENT OF THE CASE
Appellant was indicted in Greenwood County in August 2012 for obstruction of justice
(2012-GS-24-1515). He proceeded to trial on May 13 — 15, 2013, before the Honorable
Frank R. Addy, Jr., and a jury. Appéllant was found guilty as charged and was séntenced
to impfisonmenf for a period of seven (7) years.

This appeal follows.



STATEMENT OF FACTS.
Pretrial Hearing

Prior to the start of trial, the trial court conducted a Jackson v. Denno hearing. At

the -hearing, Appeliant contended that he was quesﬁoned by law enforcement while in
custody and before he was informed of his Miranda rights and moved to exclude any
testimony reggrding his statement to law enforcerﬁent before he had been given Miranda
warnings. ‘(R. pp. 2-3). A video of the incident was presented to the trial judge. (R. p.4
— 5; see State’s 'Exhibit 1). Also, .Trvooper Cody Bishop testified that Appellant was a
passenger in-a vehicle containing multiple suspects. (R.p. 12). Appellant was removed
from the vehicle during the stop. Appellant was intoxicated, “fidgety,” pulled away from
officers, and repeatedly “reach[ed] around,” causing officers to placé him'in handcuffs
for the safety of éll involved. (R. pp. 10; 14-15). The héndcuffs were plAaced behind
Appellant’s back. Before‘ Appellant was handcuffed, a /quarter-size baggie of white
substance believed to be cocaine was found .and placed on the top of the vehié;le. (R. p.
11). Appellant grabbed the baggie but it was taken from him. by the trooper for the
second time and then placed on the trunk of the vehicle in front of Appellant. (R. ﬁp. 11-
12). Theréafter, standing with his hands behind his back and against the vehicle,
Appellant grabbed the baggie from the trunk and quickly swallowed it.” (R. ‘p.ll).
Alarmed, Trooper Bishop exclaimed several times “Why’d you do that?” Trooper
Bishop explained the statement was made in the “heat of the moment,” that he was not
fishing for an incriminating response, and that he was merely making a statement rather
than questioning Appellant. (R. p. 7-8; 12; 15-16). Trooper Bishop testified he was
merely trying to tell Appellant that the decision he just made — to swallow the plastic bag

— was not a wise one. Bishop was concerned that Appellant would choke on the plastic.



(R: .p.8; 12). Bishop immediately asked another trooper to summon EMS for Appellant.
(R. p.8). After making the statement, a sltort period of time elapsed before Appellant
volunteered that “It-was just a little coke. Hell. Now you have no evidence.” (R.p.8-9; .
13). Trooper Bishop then told Appellant that everything he said and did was captured on
video and Appellant then denied that he made any statements. (R. p. l7)». Bishop also
testified that Appellant had not been arrested at that point. (R. p. 7). He fnrther testified
that his exclamationé in response to Appellant’s action were statements or rhetorical
questions and did not constitute interrogation or questions ealling for an answer or
response. (R. pp. 12; 15 — 16). Bishop reiterated that he was not looking for a response
from Appellant but was merely exclairning that the action taken was not wise. R.p. 7).
On cross-examination, Trooper Biéhop confirmed he also said “Do you think that’s going
to help.you?” to Appellant on at least two occasionsT Trooper Bishop never asked what
substance the plastic bag contained. Appellant voluntarily conveyed to Trooper Bishop
the substance he swallowed was cocaine. Once Appellant was arrested and placed in the
patrol car, Trooper Bishop informed him of his Miranda rights. (R. p. 7-10; 12).
Appellant did not testify at the hearing on the motion to suppress or at trial. At
the conclusion of the hearing, the State conceded Appellant was in custody for purposes
of Miranda. However, the State argued that Trooper Bishop’s statements did not qualify
as interrogation for pnrposes of M, and Appellant’s’ incritninating statement was
admissible. Specifically, the State argued Trooper B'ishop’s rhetorlcal questionsl did not
fall into the category of “words or actions . . . the police should know are reasonably
likely to elicit an incriminating response from [a] suspect.” The State. also noted

Appellant’s statement was made ten to fifteen seconds after Trooper Bishop’s statements



and thus, even if the statements constituted interrogation, the interrogation ended. On the
other hand, defense couﬁsel argued the situation was a custodial interrogation and sought
to exclﬁde from evidence Appellant’s incriminating statement because Troopef Bishop
* did not read Appellant his Miranda rights. (R. p. 18 —22; SROA. p.-1).

The trial court ruled Appellant’s statement admissible because it found. the
statement was not made in responsé t;) interrogation on the part of Trooper Bishdp. The
trial judge stated:. “It’s clear‘to me, from the video, as well as from the testimony, that the
officer’s reaction to the defendant sWallowing the items was merely rhetorical . . . along
the lines of making a statement: How could you be so stupid? You’re putting your
health in dange‘_r, something to that effect.” The trial judge went on to sa}./ Trooper
Bishop’s statement méy have been in the form of a question, but it was “more of a
declaratory statement . . . as opposéd to an effort to elicit information by way of
questi'oning.’.’ (R.p.21). |

Trial Testimony

The State called Trooper J.C. Ashley as its first witness at trial. Trooper Ashley
Stated that he was called to assist Trooper Cody Bishop with a traffic stop around two or
three o’clock in the morning on May 31, 2012. Trooper Ashley found Trooperi Bishop
speaking with the driver of the vehicle when he arrived at the scene. (R. pp. 29; 36).
According to protocol when multiple occupants of a .vehicle are involved, Ashley
approached the passenger side and used his flashlight to illuminate inside the rear
passenger seat where Appellant was sitting. (R. p. 29 — 30; 37).  Trooper Ashley
observed a white Styrofoam cup that he suspected contained liquor. He askedl Appellant

to step out of the vehicle and, when Trooper Ashley leaned into the car to retrieve the cup



of liquor, he observed a dime or nickel baggie containing white powdery substance .in
plain view betweenrAppell‘ant and the door. (R. p. 30 — 32; 37). Ashley placed the
baggie on top of the vehicle and attempted to conducf a pat-down; however, Appellant
struggled and- attempted to pull away. (R. p. 30 — 32; 38). With Troober Bishop’s
assistance, Appellant was placed in handcuffs. (R. p. 39). As Ashley attempted to gain
control, Appellant grabbed the.béggie. Appellant was taken to the rear of the vehicle and
- Ashley advised Trooper Bishop that Appellant had the baggie. (R. p.'33; 39 — 40; 43).
| Ashley proceeded to the front of the vehicle to speak with the driver but soon heard a
.commotion and Trooper Bishop say “Spit i.t out.” Ashley testified that Bishop wés
attempting to prevent Appellant from swallo@ing something. (R. pp. 34; 40). He also
hheard Bishop léter say something to the effect of “Why did y(\)u swallow 1t?” (R. p, 34 -
35). He also heard Appellant state that “It was just a little cocaine.” (R. p. 45).

Tro-oper Bishop..testiﬁed that he stopped the vghicle because the driver was unable
to'maintain a proper lane. Appeilant was a backseat passenger. (R. p. 49). Bishop
explained there were three occupants inside the vehicle who all appeared “extremely
ﬁdgety.” There was so much “movement going on” that Trooper Bishop could actually
‘see “the vehicle shéking.” Due to ,thé unﬁsual circumstances and to ensure his safety,
Trooper Bishop Vcalled Lance Corporal Ashley for back up. (R. pp. 48-52). Trooper
Bishop approached the driver side of the vehicle. While Trooper Bishop spoke with the
driver, he noticed the Appellant, the right-rear passenger, reaching to the floorboard and
constantly moving his hands. Trooper Bishop commanded Appellant to stop moving and
to hold his hands up. When Trooper Ashley arrivéd on the. scene ahd approached the

passenger side of the vehicle, Bishop warned him that Appellant was extremely fidgety



and fumbling with something on the floorboard. (R, p. 52). He heard Tréoper Ashley
ask Appellant to exit the vehicle and observed 'Appellant’s failure to comply with
Ashley’s requests and try to pull away. (R. p. 52-53). |

Trooper Bishop explained that he préceeded to Appellént’s' location and placed
:Appellant in handcuffs for the safety of all i-nvolved. (R. p. 53; 54). Based on his
experience, Trooper Bisfllop believed Appellant should be restrained while the
‘investigation continued. (R. p. 54). In addition, Tfooper Bishop smelled alcohol on
Appellant’s bvreath and smelled marijuana emanating from the vehicle. Apbellant’s eyes
were red and bloodshot: (R. p. 54). Appellant managed to grab the baggie, and Trooper
Bishdp retrieved it and placed it on the trunk of the vehicle. (R. p. 55). Bishop believed
the substance in the baggie was cocaine. (R. p. 56). After Trooper Bishop pl'aced the
baggie on the trunk, Appellant, who was handcuffed behind his back facing away from
the vehicle, grabbed the substance from behind his back in one quick motion. Appellant
maneuvered hirﬁself in a v;/ay that allowed him to place the substance in his mouth.
Trooper Bishop yelled for Appellant to “Spif it out!” multiple times, but Appellant
swalloweci the substance. (R. pp. 56; 58). Trooper Bishop confirmed at trial he saw
Appellant place the baggie in his mouth. (R.. p. 57). Trooper Bishop stood directly in
front of Apbellant at the time of the incident-and the lighting was more than sufficient to
observe the events. (R. p. 57). Appellant began to cough and Bishop feared he might be
choking on the.c.ellophane. (R. pp. 58 — 59). Troopef Bishop explained that he told
Appellant “it wasn’t a wise idea” to swallow the plastic bag. In response, Appellant told
Trooper Bishop: “It was just a little coke. Hell, now you don’t have any evidence.” (R.

p. 59-60). Trooper Bishop testified he believed with “110 percent certainty” that



Appellant knew exactly what he was doing — to get rid of the evidepce and obstruct law
enforcement from doing its job. Appellant also stated on videb: “Now you have no
evidence; it’s gone.” (R. pp: 53-60, 69). |

EMS was summoned and A'ppellant was transported to the hosbital where he
remained fof one or two days. Based on his extensive training and experience as a law
enforcement officer, Troopef Bishop “absolutely” believed the plastic bag céntained
cocaine. Trédper Ashley also believed tﬁe substance appeared to be cocaine about. the
size of a nickel or dime.. The substance was never ﬁeldltested because Appellant
swallowed it, and he never passed the plastic bag at the hospital. (R. p. 30, 39, 41-42, 77-

78).



ARGUMENT

The trial court properly admitted Appellant’s incriminating statement
because the statement was not made in response to a custodial interrogation.

Appellant contends the statement should not have been admitted because he was

subject to'a custodial interrogation and had not been informed of his constitutional rights

ioursuant to Miranda v. Arizona, 384 U.S. 436 (1996), v;/hen.he made thé statemeﬁt.
However, Appellant’s argument fails for two reasons. F irst, Appellant did not preserve
the 1ssue for appellate review. Second, even though the State conceded Appellant was in
\ ‘
custody at the time he offered the étatement, Trooper Bishop’s rhetorical, exclamatory

statements were not interrogation.

Standard of Review

In criminal cases, appellate courts sit to review errors of law only. State v.
Baccus, 367 SC 41, 48, 625 S.E.2d 216, 220 (2006). Decisions to admit or exclude

evidence rest in the sound discretion of the trial judge and will only be reversed on appeal

for an abuse of discretion. Stateiv. Gaster, 349 S.C. 545, 557, 564 S.E.2d 87, 93 (2002).

“An abuse of discretion occurs when the conclusions of the trial court either_ lack

evidentiary support or are controlled by an error of law.” State v. McDonald, 343 S.C.
319, 325, 540 S.E.2d 464, 467 (2000). “A trial judge has considerable latitude in ruling

~on the admissibility of evidence and his rulings will not be disturbed absent a showing of

probable prejudice.” State v. Kelley, 319 S.C. 173, 176, 460 S.E.2d 368, 370 (1995).
“Prejudice occurs when there is reasonable probability the wrongly admitted evidence

influenced the jury's yerdict.” State v. Byers, 392 S.C. 438, 444, 710 S.E.2d 55, 58

(2011). “On appeal, the conclusion of the trial judge on 'issﬁes of fact as to the

voluntariness of a statement will not be disturbed unless so manifestly erroneous as to

9



show an abuse of discretion.” State v. Kennedy, 333 S.C. 426, 429, 510 S.E.2d 714, 715
(1998). “[T]he appellate court does not re-evaluate the facts based upon its own view of
the preponderance of the evidence, but simply determines whether the trial judge’s ruling

is supported by any evidence.” State v. Miller, 375 S.C. 370, 652 S.E.2d 444 (2008).

Analysis

A. Error Preservation

Defense couﬁsel did not properly object to the issué at trial because Trooper
Ashley was an intervening witness between the trial court’s pretrial ruling and the
introduc.tion.of the disputed evidence at trial during Trooper Bishop’s testimony.
Furtherr.nore,A although defense coﬁnsel ‘made an objection to the State’s question to
Trooper Ashley during trial regarding whether he he'ard Appellant “mention _anything
about coke or cocaine,” the objection did not address the Miranda issue in “a sufficiently

specific manner that brought attention to the exact error.” See State v. Johnson, 363 S.C.

53, 58, 609 S.E.2d 520, 523 (2005). Thus, the issue of whether Trooper Bishop’s
remarks qualify as interrogation was not preserved for appellate review.
“In order for an issue to be preserved for appellate review, it must have been

raised to and ruled upon by the trial [court]. Issues not raised and ruled upon in the trial

court will not be considered on appeal.” State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d

691, 693-94 (2003).. The failure to object when evidence is offered constitutes a waiver

- of the right to raise the issue bn appeal. State v. Simpson, 325 S.C. 37, 42, 479 S.E.2d

57, 60 (1996). Contemporaneous objection is required to properly preserve an error for

appellate review. State v. Hoffman, 312-S.C. 386, 393, 440 S.E.2d 869, 873 (1994)

10



(objection to testimony was broadly made and well after initial, allegedly prejudicial,
testimony).
“Generally, a motion in limine secks a pretrial ruling preventing the disclosure of

potentially prejudicial matter to the jury.” State v. Mueller, 319 S.C. 266, 460 S.E.2d 409

(1995). In most cases, making‘a motion in limine to exclude evidence at the beginning of
- trial does not preserve an iséue for review because a motion in limine is.not a final
determination; rather, it is preliminary’and subject to change based upon 4developme>nts at
trial. State v. Wood, 362 S.C. 520, 526, 608 S.E.2d 435, 438-39 (Ct. App. 2004); State v.
-Forrester, 7343 S.C. 637, 541 S.E.2d 837 (2001); ‘State v. King, 349 S.C. 142, 561 S.E.2d
640 (Ct.App. 2002). Thus, the moving party must make a contemporaneous objection

when the evidence is introduced. Wood, 362 S.C. at 526, 608 S.E.2d at 439; see also

State v. Mitchell, 330 S.C. 189, 193 n. 3, 498 S.E.2d 642, 644 n. 3 (1998) (“We have
consistently held a ruling in /imine is not final, and unless an objection is made at the
time the evidence is offered and a final ruling procured, the issue is not preserved for

review.”)-(citation omitted). “However, where a judge makes a ruling on the admission

of evidence on the record immediately prior to the introduction of the evidence in

question, the aggrieved party does not need to renew the objection.” Wood, 362 S.C. at

527, 608 S.E.2d at 439 (quoting Forrester, 343 S.C. at 642, 541 S.E.2d at 840) (emphasis

- added); see also State v. Burton, 326 S.C. 605, 486 S.E.2d 762 (Ct.App.1997) (noting the
general rule that a court's ruling on in limine motion is not a final decision, but applying

State v. Mueller and holding that where objection is made during trial and there are no

intervening witnesses before the disputed testimony, the decision is final and the

objection need not be renewed). Pretrial in /imine proceedings are “granted to prevent

11



- prejudicial matter from being revealed to the jury, but do not cdnsti£ute final rulings on
the admissibility of evidence.” State v. -Floyd, 295 S.C. 518, 521, 369 S.E.2d 842, 843
(1988).

In Forrester, the State argued the issue of the appellant’s consent to search was
not preserved for appellate reviév;/. 343 S.C. at 643, 541 S.E.2d at 840. The Suprerhe
Court of Sbuth Carolina disagreed with the State and reasoned because neither party
presented intervéning evidence between thé pretrial ruling on the admissibility of the
evidence and the evidence presented at trial, the trial court did not ha;/e an opportunity to
cﬁahge its ruling. Id. Consequently, the appellant’s failure to objéct a second time to the-
" introduction of the evidence at issue did not preclude the issue to be properly preserved
for appellate review. 1d.

Similarly, in Wood, thc;, Supreme ‘Court of South Carolina noted the State
presented the testimony sought to be excluded at the beginning of trial, immediately after
the judge ruled on the issue. Wood, 362 S.C. at 527, 608 S.E.2d at 439. Thus, the Court
deemed the motion to be a final ruling as opposed to a motion in limi.ne.’ Id. Since the
motion was ’deemed a motion in limine, the appellant was not required to make' an
objection when the evidence was submitted and the issue was preserved for appellate
review. Id.

Here, following the Jackson v. Denno heéring requested by Appellant, the trial

court ruled Appellant’s incriminating statement was admissible. However, defense
‘counsel failed to make an objection when the evidence was actually presented at trial. In

contrast to Forrester and Wood, the State called Trooper Ashley to the stand as its first

witness at trial. Since the State presented Trooper Ashley as an intervening witness

12



between the pretrial hearing and Trooper Bishop’s testimony at trial, the ruling from
pretrial hearing is considered one made in limine because the trial court had an.
opportunity to change its pretrial ruling. Consequently, Appellant was required to object
to the Miranda issue during Trooper Bishop’s testimony at trial. As a result, defensé
counsel failed to preserve the issue because he did not make a contemporaneous
objection concerning the Miranda issue when Trooper Bishbp testified regarding
Appellant’s incriminating statement. (R. pp. 59 — 60). Thus, Appellant did not properly
preserve the issue for appellate review. Moreover, the objection made by Appellant
during Troopér Ashley’s testimony at trial was based upon the fact Ashley prevliously
testified that he did not hear anything and not on the ground the statement violated
Miranda. (R. p. 44).

B. Miranda Interrogation Requirement

Even if this Court finds the issue preserved for appellate review, Respondent
submits that the trial court properly admitted Appellant’s statement finding Appellant
was not subject to an interrogation at the time he made the statement. The ﬁﬁdings of the
trial court in this regard are supported by the record and must be afﬁfmed by this Court.

The Miranda warnings are designed to protect several constitutional rights of an

accused, most importantly, the privilege against self-incrimination. State v. Howard, 296

S.C. 481, 374 S.C.2d 284 (1988). In order to assure that an accused's right to remain
silent is not compromised during custodial interrogation, the United States Supreme
Court ruled that “[p]rior to any questioning, the person must be warned thét he has a right
to remain silent, that any statement he does make may be used as evidence against him,

and that he has the right to the presence of an attorney, either retained or appointed.”

13



Miranda v. Arizona, 384 U.S. 436, 444 (1966). “A statement, whether exculpatory or
inculpatory, obtained as a result of custodial interrogation is inadmissible unless the

%

person was advised of and voluntarily waived his rightsvundef Miranda . . ..” State v.
Keﬁnedy' , 325 S.C. 295, 302, 479 S.E.2d 838, 842 (Ct. App. 1996) affd as modified, 333
S.C. 426,510 S.E.2d 714 (1998)‘._

The special précedural safeguards outlined in Miranda are not required if a

suspect is simply taken into custody, but only if a suspect in custody is subjected to

interrogation. State v. Kennedy, 325 S.C. 295, 303, 479 S.E.2d 838, 842 (Ct. App. 1996)

aff'd as modified, 333 S.C. 426, 510 S.E.2d 714 (1998). The interrogation requirement of
Miranda is met by express questioning or its functional equivalent, and includes words or

actions the police should know are reasonably likely to elicit incriminating responses

from a criminal suspect. Rhode Island v. Innis, 446 U.S. 291, 100 S. Ct. 1682, 64 L. Ed.

2d 297 (1980); State v. Franklin, 299 S.C. 133, 382 S.E.2d 911 (1989); State v. Kennedy,

333 S.C. 426, 510 S.E.2d 714 (1998). Volunteered statements not made in response to

custodial interrogation do not require Miranda warnings. Arizona v. Mauro, 481 U.S.

520, 107 S. Ct. 1931, 95 L. Ed. 2d 458 (1987); Howard, 296 S.C. 481, 488, 374 S.E.2d
284, 288 (1988). Miranda warnings are inapplicable to volunteered statements not the

product of interrogation. State v. Franklin, 299 S.C. 133, 382 S.E.2d 911 (1989). In

Howard, the court stated:

In formulating a definition of interrogation, the [Innis] Court pointed out
that “the concern of the Court in Miranda was that the ‘interrogation
environment’ created by the interplay of interrogation and custody would
‘subjugate the individual to the will of his examiner’ and thereby
undermine the privilege against compulsory self-incrimination.” The
Court noted that interrogation must reflect a measure of compulsion above
and beyond that inherent in custody itself.

14



State v. Hoizvard, 296 S.C. at 488,374 S.E.2d at 288 (emphasis added).

When courts make an objective determination of whether police statements would
be perceived as interrogation by a reasonable person in the same circumstances, courts
have distinguished between"statements that merely rephrase a defendant’s remarks or

constitute rhetorical questions, see Commonwealth v. Foley, 445 Mass. 1001, 1002-

1003, 833 N.E.2d 130 (2005), cert. denied, 548 U.S. 927, 126 S.Ct. 2980, 165 L.Ed.2d
990 (2006), and those that are aimed at eliciting. information likely to be incriminating.

See Commonwealth v. Larkin, 429 Mass. 426, 432, 708 N.E.2d 674 (1999).

Commonwealth v. Martin, 467 Mass. 291, 309 (2014). Compare Commonwealth v.
Mitchell, 47 Mass.App.Ct. 178, 180-181, 711 N.E.2d 924 (1999) (statement commenting

on poor timing of defendant's arrest merely an “observation”), with Commonwealth v.

Chadwick, 40 Mass.App.Ct. 425, 428, 664 N.E.2d 874 (1996) (officer's .statement -
disputing defendant's denial of rape charges was functionai equivalent of custodial
interrogation).” Martin, 467 Mass. 291 at }09. |

In Foley, following the defendant’s arrest, the defendant was ioud, scréaming, and
“motioning aggressively” while he was handcuffed in the backseait of a police car. 445
Mass. at 1002, 833 N.E.2(i at 133. Observing the defendant’s antics, an officer
co_mmentéd: “You seem pissed off...[a]re you having a rough day man?” Id. In
resp'onse, the defendant exclaimed: “I choked her out, .but she de'servecil. it” and ““I should
beat her fing brains in.” Id. The defendant argued his statements should be excluded
because he rnade the statements in response to interrogation before being advised of his

Miranda righté. Id. The court concluded the officer’s question was merely rhetorical.
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Thus, the officer’s question did not constitute the functional equivalent of interrogation -
and was not likely to elicit an incriminating response. 1d. at 1003.

In Smith v. United States, an inmate convicted of various weapons offenses in a

penal institution challenged the admissibility of his statement to a corrections officer,
“which he contended was a product of custodial interrogation obtained without Miranda
warnings. 586 A.2d 684 (D.C. Cir. 1991). The corrections officer conducted a “property
check” on the appellant to ensure tﬁe appellant did not carry contraband into the halfway
house. Id. at 685. The corrections officer became suspicious of the shoe box that
appellant left on his bathrobm floor because the appellant seemed to be concealing the
shoebox from the officer. Id. After a struggle ensued with the appellant, the officer
eventually opened the shoebox and observed that it contained a handgun, ammunitién,
‘and a clip. Id. In shock, thé officer yelled: “Man, are you crazy. You got a gun in here.
What the hell are you. going to do with a gun in here?” 'Id. The appellant responded: “I |
need it to protect ﬁyself.” Id. The District of Columbia Court of Appeals chéracterized

‘the officer’s remark as an “instinctive question”'asked “. ... reflexively in a context of
wonderment,” as opposed to one that wduld be likely to elicit an incriminating response.

Id. The court noted the officer’s question — more inA the nature of an exclamatioﬁ than a

question — was a ;‘reﬂex reaction” to his discoVery of a gun inside the box that appellant

brought into the halfway house, and did not qualify as interrogation for purposeé of
Miranda. Id. |

Similar to the officer’s question in Foley, Trooper Bishop”s question was merely
- thetorical. Also, anélogous to the correction ofﬁcey’s remarks in Smith, Trooper

Bishop’s response to Appellant’s unusual act of swallowing a plastic bag was instinctive,
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reflexive, and made “in a éontexf of wonderment.” The Supreme Court of the U.nited
States noted in Innis oﬁe of the main purposes of Miranda warnings is to protect against a
compulsive “interrogafion environment” that s1.1bjects. the individual “to the will of his
exarﬁiner.”' Howard, 296 S.C.- at 488, 374 S.E.2d at 288. Trooper Bishop’s spontaneous,
- réﬂexivve remarks do not create the “interrogation” environment the'S‘upreme Court of the
United States envisioned to prevent. See Smith, 586 A.2d at 686 (“we regard appellant’s
‘instantaneous response’ as ‘more akin to a volunteered statement which Miranda deems’
admissible than an incriminatory statement wrung from an accused [whose will] is
overborne” [internal citations omitted]). Trooper Bishop’s' statements were not madhe'
with the intention of interrogating Appellant but were rhetorical, unpremeditated

exclamations of alarm made in the heat of the moment and which did not call for an

answer or invite an incrifninating response. U.S. v. Johhson, 734 F.3d 270 (4™ Cir. 2013);
U.S. v. Farlee, 910 F.Supp2d ’1174 (b.S.Dakota 2012); Wert v. State, 383 S.W.3d 747
(TX 2012).

| - Thus, the trial court properly concluded that Appellant did not make the

statements in response to interrogation and were admissible.

C. Harmless Error |

Moreover, .error, if any, in refusing to suppress the statements in question is
harmless because the record before this court contains sufficient evidence of Appellant’s
guilt beyond a reasonable doubt. See State v. Lynch, 375 S.C..628, 654 S.E.2d 292 (Ct.
App. 2007)(stating that any error in failing to suppress evidénce for possible Miranda

violations is harmless if the record before the appellate court contains sufficient evidence
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to brove Appellant’s guiit beyond a reasonable doubt). ’fhe record contains the direct
eyewitness t¢stimony of both officers present at the scene who.testified that they saw a
baggie containing cocaine and that after a repeated attempt, Appellant was successful in
grabbing the baggie and swallowing it with no other purpose than destroying the
evidence and obétructing justice. Appellant’s overwhelming evidence of guilt renders‘

any possibility of a Miranda violation harmless. -

~s
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CONCLUSION

For all of the foregoing reasons, the State respectfully requests that the judgment,
conviction, and sentence of the lower court be affirmed.
Respectfully submitted,

ALAN WILSON
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