VOL. I1 OF II

STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Greenville County

Edward W. Miller, Circuit Court Judge

WILLIAM JERMAINE HENRY,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
"RESPONDENT

APPELLATE CASE NO. 2013-002762

APPENDIX
LANELLE CANTEY DURANT ALAN WILSON -
Appellate Defender Attorney General
South Carolina Commission on Indigent KAREN RATIGAN
Defense Assistant Attorney General
Division of Appellate Defense ' _ '
PO Box 11589 P. O. Box 11549

Columbia, SC 29211-1589 Columbia, SC 29211

ATTORNEY FOR PETITIONER : ATTORNEYS FOR RESPONDENT



put o

INDEX
INDEX ..o teetiteitecieeieeicetetens et s e e tssaesaeseestasasseese e s esnsneersesbesbassessestasansesbesresseesssbanbestsassstsasestestessennasans i
TRIAL TRANSCRIPT (dated February 2-4, 2000) .....oorosroroooeesieesomesmessesssseseesesesssssssseeseessssneeeon 1
APPLICATION FOR POST-CONVICTION RELIEF ......ooosccorse oo seeesssseesesseseesssesresssessesnn 451
RETURN AND PARTIAL MOTION TO DISMISS.........oooerocrresoceeseseesesessesesesesesessssssesssesess 494
POST-CONVICTION RELIEF HEARING TRANSCRIPT (dated October 22, 2013)................ 500
ORDER OF DISMISSAL «...cooeerreeereseeesesesssesessssessescessssssssssssssessssnessssessseessesssesseessne 521
FINAL BRIEF OF APPELLANT............... OO SROTOO S 529
COURT OF APPEALS’ OPINION 201 1-UP-333.coooecceoreesccerseceeesesoeesssesssssmesessseesessressse 545
J1NS0) (0407151 O et eseee st 547

SENTENCE SHEET AND ARREST WARRANT...........ccoococon S s 549



10
11
12
13
14
15
16

17

18

19

20

21

22

23

24

25

501

INDEX

WITNESSES
WILLIAM JERMAINE HENRY
Direct examination by Ms. Horlbeck
Cross-examination by Ms. Ratigan
THOMAS M. CREECH, JR.
Direct examination by Ms. Ratigan

Certificate of reporter

PAGE

14

16

21




502

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MS. RATIGAN: May it please the Court, Your Honor.

THE COURT: Yeah.

MS. RATIGAN: This is the case of William Jermaine Henry
vs. the State of South Carolina, Docket Number is
2012-CP=23-4209. Mr. Henry was indicted for kidnapping,
assault and battery with intent to kill, murder and armed
robbery, he was represented on these charges by Mr. Creech.
Case was brought to trial in Febfuary of 2009 before Judge
Welmaker, the jury found, uh, Mr. Henry guilty of murder and
not guilty of the other three charges. On February 4th of
2002 Judge Welmaker sentenced him to 50 yeérs imprisonment,
case was appealed, uh, Appellate Defense perfected the appeal,
however the Court of Appeal -- Appeals affirmed his conviction
and sentence June 27th of 2011, application, uh, was timely
filed and the State's ready to proceed.

THE COURT: Okay( yeah.

MS. HORLBECK: Judge, that's correct and, uh, we would
call Mr. Henry to, Mr. Henry to the stand.

THE COURT: Okay, c'mon around.

(Whereupon, the applicant came forward.)

THE CLERK: Mr. Henry, place your left hénd oh the Bible
and raise your right hand, please best you can.

WILLIAM JERMAINE HENRY, having
been first dﬁly sWorn, testified as folléwé: . o
THE CLERK: Thank you. Please state your full name for

3
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WILLIAM JERMAINE HENRY - DIRECT EXAMINATION BY M5. HORLBECK

the record.
THE APPLICANT: William Jermaine Henry.
THE COURT: Thank you, you may be seated.

DIRECT EXAMINATION BY MS. HORLBECK:

Q. Mr. Henry, who represented you at your trial?
A. Uh, Mr. Thomas Creech.
Q. Okay. As a result of that trial, you were convicted of

murder, 1is that correct?

A.  Yes, ma'am.
Q. And did you file a petition for post-conviction relief?
A. Yes, ma'am.

Q. Alright. Okay, uh, let's first start off with your
indictments. You alleged in your petition that that, uh, -

thére was a Rule 3 South Carolina Rules of Criminal procedure

violation?
A. Yes, ma'am.
Q. Okay, uh,. what was the date of your arrest?

A. Uh, March 21st 2006.
Q. Okay. Do you recall what the date of your true bill was

or the date, the date your indictment was handed down?

A. Uh, the date my indictment was handed down was ---
Q. Um-hum.

A. ——-— November November 2006.

Q. Okay. Alrighﬁ, and, uh, did the, to your knowledge do

you know if the State filed for an extension of time?

4
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WILLIAM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

A. Not to my knowledge.
Q. Alright. Is it your position that the untimelim --

untimeliness of your indictment is that a violation of

Rule 3(c)?
A. Yes, ma'am.
Q. Okay. Now during the trial did your attorney make any

motion, uh, or objection regarding the timeliness of the

indictment?
A. No, ma'am.
Q. Alright. Uh, since there was no objection was that issue

preserved for appeal?

A. It wasn't preserved but ----
Q. So -—-
A. --- it should have been.

Q. Okay, but but your attorney didn't object or file a

motion regarding the timeliness of the indictment, did he?

A. No, ma'am.
Q. " Alright, so that issue was not preserved, was it?
A. No, ma'am.

Q. Okay. Alright, you also; uh, alleged in your petition
there was a violation of your right to privileges and
immunities?

A. Yes, ma'am.

Q. | Okay, uh, and‘you said that that has fhat>allégation-hés.
to do with the detective's testimony before the grand jury?

5
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WILLIAM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

A. . Uh, yes, ma'am.

Q. Is that what that's -- is that what that allegation is
about? |

A. Yes, ma'am.

0. Okay, explain that to the Court a little bit further.
A. Uh, let me loock.

THE COURT: What are you lookin' at?

MS. HORLBECK: Who?

THE COURT: You.

MS. HORLBECK: What do ya mean?

THE COURT: The épplication, is that what you're lookin'
at?

MS. HORLBECK: Um, I've got my questions.

THE COURT: Oh, I'm tryin' to find in his application
where he says all these things. |

MS. HORLBECK: We may have filed an amended ---

THE COURT: Okay.

MS. HORLBECK: --- petition or maybe we didn't. Judge,
we filed a a a giant, uvh, =---=

THE COURT: Handwritten?

MS. HORLBECK: Yes, sir, I believe that's, ---

THE COURT: Okay.

MS. HORLBECK: --- I've got, I've got it attached to my

petition.

THE COURT: Alright.
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WILLIBAM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

MS. HORLBECK: I don't know if you were referring to me
or not.
BY MS. HORLBECK:
Q. Alright, uh, let let's get back to the qﬁestion.~ Is it
your position that the detective, what what is your petition
about the truthfulness of detect -- detective's testimony in
fronta the grand jury?-
A. Well I thought, I thought we withdraw that on the, uh,
amended, uh, when we amended the petition ---

Q. Alright, are you not ---

A. --- but I don't, I don't have that ---

Q. --- so you're not proceéding on that.

A. No, ma'am.

Q. Alright, we will, we will not go any further on that

today. Alright, uh, did you and your attorney discuss the

potential penalty that you faced on the murdef charge, on all
the charges?

A. No, ma'am.

Q. Okay. How many times do you think you and Mr. Creech met
to talk about the case?

A. Uh, probly four at the max.

Q. Alright, weré you incarcerated the entire time that

Mr. Creech represented‘you?

A.- Yes, ma'am. R

0. Did -- so you and, you and Mr. Creech would have met at

7
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WILLIAM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

the jail, is that correct?

A. Yes, ma'am.

Q. All four times?

A. Yes, ma'am.

Q. Did you and Mr. Creech meet in the holding cell in the
courthouse?

A. Yes, ma'am.

Q. How many times do you think you and he met-at at the

holding cell in the courthouse?

A. Maybe twice.

0. Alright, and during those meetings with Mr. Creech did
you and he discuss the the fact that you faced a possibility
of life without parole if you were convicted at trial?

A. No, ma'am, he never informed me a that.

0. Alright. What was your understanding of the potential
sentence you faced?

A. Uh, he told me 40 years to the max for all the charges, I
could face up to 40 years in prison.

Q. Four -- you -- let me make sure I'm understanding.

You're saying that that Mr. Creech told you that 40 years was

the maximum you faced at trial,.is that -- yes or no on

that?

A. Yes, ma'amnm.

0. Okay. Uh, if you had known thatrfhat was not correct aﬁd-

that you actually faced life without parole if you went to

8
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WILLIAM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

trial, would you have done anything differently or would you
have still gone to trial?

A. I might not have went to trial.

Q. Okay. Alright. You also allege that there was a Brady
Vioiation in this case, do you remember that allegat;on?

A. Yes, ma'am.

Q. Okay. Uh, and does that violation have to do with

Mr. Mr., uh, one a the witnesses in the case =---

A, Yes, ma'am, Mr. ---
Q. --- mar ---
A. --- Andre Andre Brooks.

Q. Okay, uh, and tell us a little bit about that allegation.
A Uh, the prosecutorvwithheld information of the witness
stating that appellant shot the descendant [sic] so I argued
this information was not in my>discovery papers pertaiﬁin' to
the witness Andre Brooks ---

Q. Okay.

A. -—-- and that he testified that he never mentioned, he
never mentioned me shootin' the victim but he came to trial
and testified that I shot the victim and he had three written
statements. In his first written statement, he never mention
he never mention that Ilshot the decéased; the third, in the
third written statement he never say anything about me
sﬁoétin; the victim so I had no way of knowin{ théf if_i”Qas
goin' to qourt that he was gonna testify that I shot{ -—=

9
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WILLIAM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

Q. ‘Alright.

A. --- that I shot the decedent.

0. Alright, let me make sure I'm understanding this, so and
and the wit -- the witness's name is Andre Brooks, is that ---
A. Yes, —---

Q --—- correct?

A. --- yes, ma'am.

Q Alright, and Mr. Brooks wrote, is it correct that

Mr. Broo -- Brooks wrote several statements, is it?

A. Three different statements.

Q. Okay. Uh, and in his statements is it correct that he

never mentioned seeing you shoot anybody?

A, Yes, ma'am.

Q. Alright, but at trial Mr. Brooks testified differently
than so -- to something different than what he wrote in his
statements?

A. Yes, ma'am.

Q. Okay. Uh, and your position is is Mr. Brooks testi -- or

Mr. Brooks or evidence that Mr. Brooks saw you shoot anybody

was not included in your discovery is that, ---

‘A. Yes, -—-—-
Q. -—-— correct?

A. -—-- yes, ma'am.
Q. Okay. Did, uh, Mr. Creech object to that testimony and
say it wasn't part of discovery?

10
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WILLIAM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

A. No, he never objected.

Q. Alright. Did Mr. Creech make a pre—trial motion to
suppress Mr. Brooks' testimony on that basis?

A. He never made a motion to supéress either.

Q. Okay. And after the jury read their verdict did

Mr. Creech make a or move for a new trial on the basis that
Mr. Brooké’ testimony had not been disclosed by the State?
A. No, ma'am.

Q. Okay, and ultimatély is it your argument today that
Mr. Creech's failure to make those motions and those
objections deprived you of éue.process?

A. Yes, ma'am.

Q. Okay. Alright, you also had an allegation regarding the

jury instruction on accomplice liability, is that correct?

A, Uh, I don't have it on theé petition.

Q. Okay. I mean, you don't have to go forward on that‘
allegation, I just had it in my notes, you don't, but you
don't, if you don't wanna pursue that issue,. we don't have to,
you tell, you just give me some indication scon.

A. Okay, no, ma'am, we don't have to proceed with that.

Q. Okay. Alright, do you recall your allegation 'bout the

malice jury instruction?

A. Yes, ma'am.
Q. Okay. Alright, uh, does your attorney object to that?
A. No, ma'am, he never object to that.

11
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WILLIAM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

Q. Alright, is it your position that your attorney should

have objected?

A. Yes, ma'am.
Q. And what's what's the basis for your position?

A. Uh, I féeel like my lawyer was ineffective assince [sic]
of counsel becauée hé was being held unlawful because the
trial judge gave a burden shift in malice instruction and my
trial counsel failed to object to impropervmalice instruction
that shifted the burden a proof towards me.

Q. Alright, so your argument is that that instruction to the
jury shifted the burden?

A. Yes, ma'am.

0. Alright, and your attorney did not object on that

basis, ---
- A, He never ---
0. --- did he?
A. --- objected.
Q. Alright, and that issue was not preserved for appeal, is

that qorrect?

A. Yes, ma'am.

Q. Okay. Alright, uh, now your co-defendants originally had
the same charges as you, 1is that correct?

A. Yes, ma'am.

Q. Alright, and wﬁétHAié fhey, do you recall if they pled
that the the same charges as you or did they get a different

12
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WILLIEM JERMAINE HENRY - DIRECT EXAMINATION BY MS. HORLBECK

deal, it ---

A Uh, ---

Q. --— I don't know whether you know or not?

A. --- they all, they all made deals with the State,.they

all had deals. Uh, Mark Cureton he made a deal, he made a
deal in 2007, I think I had his transcript, 2007 he pled
guilty to voluntary manslaughter énd he had several other
charges £hat were dismissed, the followin', he pled guilty in
August of 2007, he had like nine charges dismissed in August
of '08 he, uh, he had pendin' charges, he was out on bond ---
Q. Um~hum.

A. --—- for charges, he had pendin' charges that was also
dropped besides the charges that he was charged with.

Q. Alright. Did anybody else receive a deal?

. A. -Yes, ma'am, Frederick Irby he entered a plea deal, uh,

.transcript Page 282, uh, "You have now since entered a plea of

a lesser offense of voluntary manslaughter,vis that cprrect?"

"That's correct."”

He also had, uh, pending charges that were also dropped
and, uh, John Garrett on transcript Line Page 3, uh, 333, "Now
you have entered plea guilty to voluntary manslaughter, is
that correct?"”

"Yes."

Q.. -bgéyl Was-that e&ef, was thaf same pleé deél offered-to
you? |

13
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WILLIAM JERMAINE HENRY - CROSS-EXAMINATION BY MS. RATIGAN

A. No, ma'am.

Q. Alright, and what's your argument that you're making
today concerning the differences in the way you and your
co-defendants were treated?

A. Uh, abuse a discretion.

0. Alright. Did your attorney make any objection or motion
regarding abuse of discretion?

A. No, ma'am.

Q. Okay. Alright, and, uh, do you have any other
allegations that you want to argue today or are there any
other mistakes you believe your attorney made?

A, I think we 'bout covered it.

Q. Okay. Alright, please answer any questions that

Ms. Ratigan may have for you.

CROSS-EXAMINATION BY MS. RATIGAN:

Q. Mr. Henry, I believe you said you met with Mr. Creech
four times?

A. Yes, ma'am.

Q. Alrighﬁ, andAdid you review with him the State's evidence

against you ---

A. Uh, ---
Q. -—- like the discovery materials your Rule 5?
A. No, ma'am. We we went over through things, a a lotta

things that we went over wasn't in the motion.
Q. Okay. Did you discuss with him any kind of defenses you

14
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WILLIAM JERMAINE HENRY - CROSS-EXAMINATION BY MS. RATIGAN

might have?

A. Yes, we we had discuss.

Q. Okay, and did you tell Mr. Creech your version of what
happened that day?

A. Yes.

Q. ‘Okay, and did you discuss with him that your three
co-defendants would identify you at trial as being the one who
shot the victim?

A. Yes, ma'am. -

Q. And you say that there was a Brady violation because the
State didn't give Mr. Creech any information that Mr. Brooks

had actually seen the shooting, is that what you're saying?

A. No, Mr. uh, Creech didn't give me the'informatioh -

Q. Okay, ---
- A. --- that.

Q. --— 50 you're saying that Mr. Creech had this information

but the State just didn't give it to you?
A. Yes, ma'am.
Q. Okay. And the jury found you were not guilty of the

assault charge, the armed robbery and the kidnapping, that's

correct?
A. Yes, ma'am.

Q. Okay, but you still feel that Mr. Creech was not an
effective attorney for you?
A. Yes, ma'am.

15
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THOMAS M. CREECH, JR. - DIRECT EXAMINATION BY MS. RATIGAN

Q. Okay.

MS. RATIGAN: That's all I'have, Your Honor.

MS. HORLBECK: Nothing furthef.

THE COURT: Alright, thanks, you can step down. Thank
you.

(Whereupon the applicant left the stand.)

THE COURT: Call your ﬁext witness.

MS. HORLBECK: Judge, that's all I have.

THE COURT: Alright.

MS. RATIGAN: Your Honor, the State would call

. Mr. Creech.

(Whereupon, the witness came forward.)

THE CLERK: Mr. Creech, please piace your left hand on
the Bible, raise your right hand.

THOMAS M. CREECH, JR., having been

first duly sworn, testified as follows: |

THE CLERK: Thank you, you may be seated and please state
your full name for the record.

THE WITNESS: Thank you, Thomas M. Creech, Jr.
DIRECT EXAMINATION BY MS. RATIGAN:

Q. Mr. Creech, do you recall representing Mr. Henry on these

charges?

A. I do, yes.

Q. And were you appointed or were you retained?
A. I was appointed by the Court.

16
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THOMAS M. CREECH, JR. — DIRECT EXAMINATION BY MS. RATIGAN

Q. Did you file the usual Brady and Rule 5 motions?

A. I did, yes.

Q. Did you receive those, uh, materials from the State?

A. Yes, I did.

Q. Did you review the evidence with your client?

A. Yes, I did.

Q. Did you review with him, uh,_his version of what had
happened?

A. Yes, I did.

Q. Did you explain to him the elements of the charges?

A. I did.

Q. Did you explain to him the penalties that these charges
. carried? |

A. I did and I went at our meeting, one of our meetings yes,

"I went over all the charges and explained to him all the

possible penalties he was facing.

Q. Did you ever tell Mr. Henry that on all these charges he
would face a maximum of 40 years?

A. No, no.

Q. Okay. And you recall how many times you would have met
with Mr. Henry prior to trial?

A. Um, I was appointed in August I believe a of 2008, uh,
and we prébably met I wanna say between eight and ten times
between August and his case went to ﬁriél Februéry. -

Q. Did you consider making a motion to quash the indictments

17
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THOMAS M. CREECH, UR. - DIRECT EXAMINATION BY MS. RATIGAN

based on violation of Rule 37

A. Uh, no, I did not, I didn't see that as being effective

. or that the Court would have even granted it.

Q. Did you perceive there was any prejudice to your case in
the fact that, uh, it was indicted outside of the Rule 3

time?

A. No.

Q. Okay. Mr. Henry has alleged that you had information
that Mr. Brooks the ABWIK victim, ---

A, Um-hum.

Q. --- uh, would end up testifying at trial that he saw the
shooting, do you recall any evidence in the discovery that

Mr. Brooks stated that he saw, uh, your client shdot the
murder victim?

A. I just had the three statements from Mr; Brooks and I had
the, I had the discovery. I had what, you know, that's what
we had was in the discovery. I didn't, uh, have any kinda
special information from the solicitor's office that I'd been
told, uh, what Mr. Brooks gonﬁa testify, I had his statements,
that's what I had.

Q. Was it a surprise then at trial when he said that he had

seen your client, uh, shoot Mr. Perez?

A. I don't, I don't recall if I was surprised. We had those

statements and the like, in the event that he did say that we
were gonna have the statements to indicate he had left it out

18
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“THOMAS M. CREECH, JR. - DIRECT EXAMINATION BY MS. RATIGAN

in his original statements but the the, uh, and I think we
touched upon that in the trial testimony but that the the kéy
Mr. Brooks's testimony is he'd given three different versions
énd three different statements and basically or and he did
admit lying in those statements and we were able to bring that
out in a jury, in fronta the jury.

Q. Regardless, uh, his, uh, Mr. Henry's co-defendants- you
knew‘that they were going to come and talk to trial point the
finger at him? . | |

A. Yes.

Q. As the co-defendants pled guilty to the lesser charge of
voluntary, did you have any reason to argue unfailr treatment
of any kind?

A. Uh, no.

Q. Had the State ever, uh, offered your client a plea
offer?
A. Uh, yes, the best -=- we went to S -- the State and

offered a plea to voluntary for 20 years, the State would not
take that. We went back and forth Qith the State inifially,
State would not, was not gonna let Mr. Henry plead té anything
but murder but then once we got closer to trial the best deal
that we could get from the solicitor's office was a plea to
voluntary manslaughter with a recommendation of 30 and I took
that to Mr. Henry, he declined to accept that reco -- éccept
that plea.
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MS. RATIGAN: That's all I have, Your Honor.

THE COURT: Alright, cross?

MS. HORLBECK: I don't have any questions.

THE COURT: Alright, me either. Thanks.

(Whereupon, the witness left the stand.)

MS. RATIGAN: We'd ask Mr. Creech be excused and the
State would rest at this time, Your Honor.

THE COURT: Any objection to releasing him from subpoena?

MS. HORLBECK: No objecfion.

THE COURT: Alright, anything else?

MS. RATIGAN: No, sir.

THE COURT: Okay, anything ya'll wanna tell me?

MS. HORLBECK: I I think I'1l just rest on the testimony.

MS. RATIGAN: State would just rest on the record, Your

-Honor.

THE COURT: Alright, well, Mr. Henry, uﬁ, I'm I'm, uh,
I'm gonna decline to grant your application, I don't find that
Mr. Creech what he did representing you fell below an
objective staﬁdard of reasonableness and I don't find that
anything he did, uh, prejudiced you in your defense, uh, so
I'm, with all due respect, I'll deny your application, okay.
MS. RATIGAN: Thank Your Honor.

THE COURT: Alright.

20
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I, Margaret A. Woods, Court Reporter in and for the State
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heretofore set forth; and that the foregoing pages numbered
from 3 through 20, inclusive, constitute a true and accurate
transcription of my stenographic notes of the said proceeding.

I further certify that I am neither étto:ney nor counsei
for, nor related to or employed by any of the parties
connected to the action, nor am I financially interested in
the action.

February 18, 2014

y ;
Margaret A. Woods, Court Reporter

in and for the State of South Carolina at Large.
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )  IN
S C.A. No. 2012-CP-23-4209

. COUNTY OF GREENVILLE

H9.

MY310-03714

William Jermaine Henry,
S.C.D.C. No. 276767,

92 NON €102

Applicant,
ORDER OF DISMISSAL

V.

?.33.WISN3>{0!M 8 1nvd
9S "00 IT17IAN3T

3¢ 2 Ud
18009 40

State of South Carolina,
'Respondent.

1

This matter comes before the Court by way of an application. for post-conviction relief
(PCR) filed June 29, 2012. The Respondent made its return and partla.l motion to dismiss on
November 30, 2012. An evidentiary hearing into the matter was convened on October 22, 2013
at the Greeﬁville County Courthouse. The Applicant was present at tth. hearing and represented

by Caroline Horlbeck, Esquire. Karen C. Ratigan, Esquire of the South Carolina Office of the

Attorney General represented the Respondent.
The Applicant testified on his own behalf at-the PCR hearing. Also testifying was the

Applicant’s trial counsel, Thomas M. Creech, Jr., Esquire. The Court had before it the trial
transcript, . the Greenville: County Clerk of Court records, the Applicant’s South Carolina
Department of Corrections records, the PCR application, the return and partial motion to dismiss,
and thé appellate records.
PROCEDURAL HISTORY
The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment from the Greenville County Clerk of Court. The Applicant wa.é indicted
at the November 2006 term: of the Greenville County Grand Jury for kidnapping (2006-GS-23-

1
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9698), assault and battery with intent to kill (2006-GS-23-9699), murder (2006-GS-23-9700),

‘and armed robbery (2006-GS-23-9701. He was represented by Thomas M. Creech, Jr., Esquire.

After the State took the case to trial, the Applicant was found guilty of murder and not

-guilty of all other charges. On February 4, 2009, the- Honorable G. Edward Welmaker sentenced

the Applicant to fifty years imprisonment.

A notice of appeal was filed at the South Carolina Court of Appeals.. Robert M. Dudek,

. .Esquire perfected the appeal. The Court of Appeals affirmed the App}icant‘é' conviction and-

sentence. State v. Hem', Op. No. 2011-UP-333 (S.C. Ct. App. filed June 27, 2011).
ALLEGATIONS |

In his apphcatlon, the Applicant alleges he is bemg held in custody unlawfully for the
following reasons: |

1. Ineffective assistance of cohnscl: : .

a. “My lawyer failed to object to perjury testimony.”

2, “The State failed to produce competent reliable evidence.”

3. “The State must prove every element of the charge of Murder.”

4 Subject matter jurisdiction.

In an “Amended Petition for Post Conviction Relief” filed by counsel on August 27,

2013, the Applicant made the following additional allegations:

1.. Ineffectxve assistance of trial counsel:

a. Failed to object to the jury charge regarding aldmg and abettmg

b. Failed to object to the State’s failure to present an indictment to the
Grand Jury within 90 days after receipt of the arrest warrant.

c. Failed to object to the State’s failure to petition the court for an
order delaying action on the warrant for a successive 90 day
period.

d. Failed to timely object to:

i Testimony regarding the Applicant’s attendance of a school
.~ for children with behavior problems.

ii. Testimony regarding cell phone and tower information.

iii. Testimony regarding victim statements.

2



e. Failed to inform the Applicant of the potential penalty he faced on
B 11 & charges;__ - .
4 Failed to object to the State’s Brady violation and failure to
provide counsel with copies of Brooks’ statements.
g Failed to move to suppress Brooks’ testimony.
h. Failed to have the Applicant evaluated for competency and

. criminal responsibility.
i Failed to argue the court’s charge on malice shifted the burden of
proof.
j- Failed to object to the court’s abuse of discretion in sentencmg the

- Applicant more harshly than his co-defendants.
2. Ineffective assistance of appellate counsel:
a. = Failed to raise trial counsel’s failure to object to the Staﬁe’s non- -
compliance with Rule 3(c), SCRCrimP.
FINDINGS OF FACT AND CONCLUSIONS OF' LAW
This Court has had the opportunity to review the record and has heard the testimony and
arguments presented at the PCR hearing. This Court has further had the opportunity to observe
the witnesses who testified at the hearing, and to closely pass upon their credibility. This Court
has weighed the testimony accordingly. Set forth below are the relevant findings of fact and

.conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel
The Applicant alleges he received ineffective assistance of counsel. In a PCR action,

“[tThe burden of proof is on the applicant to prove his allegations by a preponderance of the

- evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).
For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudicéd by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant

3
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must show “there is a reasonable probability that, but for counsel’s unprofessional errors, the

| .result of the proceedmg would have been diﬁ‘erent ? Cher_ry V. State, 300 S.C. 115, 117-18, 386

S.E.2d 624 625 (1989). “A reasonable probability is a probability sufficient to undermine
conﬁdence in the outcome of trial.” ohnson v. State, 325 S.C. 182, 186, 480 S E.2d 733, 735
(1997) (citing tncklmv Washmgton, 466 U.S. 668 1048 Ct. 2052)

The Applicant.stated he had four meetmgs with tnal counsel and that they only discussed

.. a few pieces of evidence. The Apphcant stated they did not review potential penalties but did ~ e

discuss his version of events, possible defenses, and that the State had three witnesses who

identified him as the shooter. The Applicant stated trial counsel did not object when the State .

. violated Rule 3, SCRCrimP and mdicted him more than 90 days after hxs arrest. The Applicant

stated trial counsel should have ob]ected to a Brady violation because the fact that Brooks saw

the shootmg was not oontamed in the dlscovery materials. The Applicant stated trial counsel

failed to move to suppress Brooks’ statement, The Applicant stated trial counsel should have
objected to the jury charge on malice because it was burden-shifting. The Applicant stated trial
counsel should have argued there was an.abuse of discretion because his co-defendants made

deals with the State to plead guilty to voluntary manslaughter and have other charges dismissed.

 Trial counsel testified he met with the Applicant. 8-10 times between August 2008 and - .-

February 2009. Trial counsel testiﬁed he filed discovery motions, received those materials, and
reviewed them with the Applicant. Trial coiu_isel testiﬁed they discussed the vApplicants version
of events, the elements of the charges, abd the possible penalties. Trial counsel testified he did
not believe a mbtion to quash the indictments would have been granted and that the late

indictments did not prejudice the case. Trial counsel testified he had three statements from

! Brady v, Maryland, 373 U.S. 83,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).
4
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' Brooks in the dxscovery matenals Tnal counsel testified he d1d not recall being surpnsed by |

Brooks’ tnal testxmony that he saw the shooting because Brooks basxcally admitted to lying.
Tr_ial counsel testified there was no reason to argue the Applicant was treated unfairly in
sentencing (relative to his co-defendants). Trial counsel testifiéd the State offered a thirty-year
recommendation for voluntary manslaughter and the Applic#m rejected it.

This Court finds the Applicant’s testimony is not credible, while also finding trial

525

- .counsel’s testimony is credible.. This Court finds trial counsel met with the Applicant numerous .

times before trial and that they discussed the facts, evidence, elements of the charges, and
potential penalties. This Court finds trial counsel’s thorough compétence is reflected in the
jﬁry’s decision to acquit the Applicant of three out of the four original charges. |

This Court finds the Applicant failed to meet his burden of proving trial counsel should
‘have objected to the indictment under Rule 3(c), SCRCrimP. This Court finds the late

indictments in this case did not nullify the Applicant’s prosecution. See State v. Culbreath, 282

S.C. .38, 40, 316 S.E.2d 681, 681 (1984) (*[Tlhe failure of the solicitor to act upon a warrant
within ninety (90) days . . . does not within itself invalidate a warrant or prevent subsequent
prosecution.”).  Further, this Court finds the Applicant failed to provide evidence of any
prejudice that resulted from the delay. See, e.g., State v. Pittm.gx_l,i 373 S.C. 527, 647 S.E.2d 144
(2007) (noting one must prove prejudice in order to prevail on an allegation that one’s speedy
trial rights were violated). |

| This Court finds the Applicant failed to meet his burden of proving trial counsel should
have argued there was a Brady violation.- The Applicant argues that Brooks’ trial testimony
differed frém that in his s‘tatéments and that thg State failed to disclose this information. “A
Brady claim is based upon the requirement of due process. Such a claim is complete if the

5
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accused can demonstrate (1) the ewdence was favorable to the accused, (2) it was in the

possessmn of or known to the prosecunon, (3) it was suppressed by the prosecution, and (4) it

was material to guilt or punishment.” Gibson v. State, 334 S.C, 515, 524, 514 S.E.2d 320, 324

- (1999) (emphasis added). This Court finds the Applicant has failed to demonstrate the existence

of an actual Brady violation. Further, this Court finds the Applicant has failed to demonstrate

that trial counsel] should have moved to suppress Brooks’ trial testimony. Trial counsel testified

.. Brooks was clearly not credible. This Court agrees and notes trial counsel impeached Brooks

with his prior statements to police. Regardless, the Applicant cannot prove he was prejﬁdiced by

Brooks’ testimony, as the State presented overwhelming evidence of guilt.® See Geter v, State

305 S.C. 365, 367, 409 S.E.2d 344, 346 (1991) (concluding reasonable probability of a different
result does not exist when there is dverwhelming evidence of guilt).

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to the malice jury charge. The trial judge charged the jury on murder and malice.
(Tnal transcript, pp.428-30). This Court finds the Supreme Court’s ruling in Belcher v. State,
385 S.C. 597, 685 S.E.2d 802 (2009) is inapplicable. - In Belcher, the Supreme Court held “the
‘use of a deadly weapon® implied mahce instruction had no place in a murder (or assault and
battery with intent to kill) prowcution where evidence is presented that would-reduce, mitigate,

excuse or justify the killing.” Id. at 610, 685 S.E.2d at 809. The Court found this ruling was

~ effective in “all cases which are pending on direct review or not yet final where the issue is

preserved.” Id. The Court held further that “our ruling, however, will not apply to convictions

2 Brooks (the victim of the assault and battery with intent to kill charge) identified the Applicant as the
shooter. The Applicant’s co-defendants — Frederick Irby, Mark Cureton, and John Michael Garrett — also
witnessed the Applicant shoot the murder victim. Weston Booker saw the Applicant leave the murder
victim’s apartment that night and Katrina Hayes testified the Applicant and the murder victim had a
strained relationship.

6
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| challenged on post-conviction relief” Id, Belcher was -decided several months -after the

Applicant’s trial. Belcher was not retroactive because the issue was not preserved for appeal.

Further, Belcher specifically prohibits the Applicant from asserting this claim in a PCR action.
This Court finds the Applicant failed to meet his burden of proving trial counsel should

have argued there was an abuse of discretion because the co-defendants received lesser

sentences. This Court finds trial counsel did not have a valid basis to make such an argument.
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The Applicant’s-assertion that he received an unfair sentence is not a basis 'for relief. The

Applicant was sentenced within the statutory range for the offense. A jﬁdgc has discretion in
sentencing within statutory limits and a disparate sentence between co-defendants is not an abuse

of discretion. See State v. Sidell, 262 S.C. 397, 205 S.E.2d 2 (1974).

Accordingly, this Court finds the Applicant has failed to prove tﬁe first prong of the
§tn'ckland test — that trial counsel failed to render reasonably effectiv; assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that trial counsel committed either errors or omissions in his representation of the Applimnt;
This Court also finds the Applicant has failed to prove the second prong of Stri;:kland — that he
was préjudiced by trial counsel’s performance. This Court concludes the Applicant has not met
_ his burden of proving counsel failed-to render reasonably effective assistance. See Frasier v.
State, 351 S.C. at 389, 570 S.E.2d at 174.

| All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
maﬁer and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argumént, or evidence at the hearing regarding such allegations.

Accordingly, this Court finds the Applicant has abandoned any such allegations.
7
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CONCLUSION
Based on all the foregoing, this Court finds and concludes the Applicant has not

established any constitutional violations or deprivations before or during his trial and sentencing
proceedings. Counsel was not deficient and the Applicant was not préjudic'ed by counsei’s
representation. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty

: '(30) days from ' the receipt of this Order if he wants to secure appropriate appellate review. His

attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate procedures to follow after notice of intent to appeal has been timely filed.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and '

2, That the Applicant be rémanded to the custody of the Respondent.

" AND IT IS SO ORDERED this 2§ dayof_ Yarz 2013,

S 2 (ConLE2_
Edward W. Miller .

Presiding Judge
Thirteenth Judicial Circuit

LY
W South Carolina.
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STATEMENT OF ISSUES ON APPEAL

1
Whether the court abused its discretion by allowing the solicitor in his opening
statement to argue that appellant was a drug dealer and that this case was about a “drug
dealer’s revénge” since this impermissibly put appellant’s character at issue,vit also violated

- Rule 404(a), SCRE, and was not necessary to a fair presentation of the case as the solicitor

alleged?

2.

Whether the court abused its discretion by refusing to graﬁt a mistrial where the
solicitor in his opening statement told the jury that appellant was a drug dealer and that this
case was about a “drug dealer’s revenge” since this impermissibly put appellant s character
at issue, it also violated Rule 404(a), SCRE, and was not necessary to a fair presentation of
_the case asv the solicitor alleged? |

| 3.

Whether the céurt erréd by allowing Katrina Haynes to testify that appellant “was a
drug dealer,” and that’s what he “did for_. a living,” since this impermissibly put appellant’s
charaéter at issue, and also violated Rule 404 (a), SCRE?

4.

Whether the court erred by overruling appellant’s obj eéﬁon to Katrina Haynes
testifying apbellant was a drug dealer, and thereby implicitly denying hisrmotion fora
mistrial, since Haynes’ testimony impermissibly placed ai)pell.ant’s character at issue where

appellant had not made it an issue?
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STATEMENT OF THE CASE
Appellant was indicted by the Greenville County Grand Jury for the offenses .of
murder, armed robbery, kidnapping, assault and battery with intent to kill (ABIK), and
assault and battery of a high and aggravated nature (ABHAN). R. 370. His case was called
té trial on February 2, 2009 before the Honorable G. Edward Welmaker and a jury. Tom
Creech represented appellant. Jeff Weston was the assistgﬁt solicitor. R. 1.

On February 4, 2009, the jury found the appellant not guilty of armed robbery, not

guilty of ABIK, not guilty of ABHAN, not guilty of kidnapping, but guilty of murder. R.

368, 11. 11-23. Judge Welmaker sentenced appellant to fifty years imprisonment. R. 369, 1.

8-10.

This appeal follows.



STATEMENT OF FACTS
In the solicitor’s opening statement the solicitor told the jurors:
Mr. Weston: This is a case simply about [2] drug dealer’s
revenge. The kind of stuff you see on TV. - On the 9™ of
August -- excuse me -- of March 21%, 2006, that man,
William Jermaine Henry, went to the home of Francisco
Perez, another drug dealer. Mr. Henry had been robbed or
assaulted by Mr. Perez some week or two before that. And
he simply was going there to get revenge.
Mr. Creech: Your Honor, I object. T have a motion.
The Court:- All right. Ladies and gentlemen, we’ll take a
short break and let you go back to your jury room. We’'ve
got a matter of law we need to take care of now. .. ..
R. 5,11 13-25.

- Defense Counsel Creech then moved for a mistrial noting that the solicitor twice
~ referred to appellant as a drug dealer in his opening statem_ént which impermissibly put
appel]ant’s character at issue. R.6,1.6~7,1.5;1.7,1. 14-8,1. 2.

The solicitor responded “his client is a drug dealer and we allege he’s a murderer.

| And we’re going to show that.” R. 7, 11. 6-13. The judge overruled the objection and denied

the‘mi‘strial motion. Defense counsel added that he also objected that this violated Rule
404(a), SCRE. The judge denied a mistrial on that ground also. R.7,1. 14-8,1.2.

During the testimony of the state’s first witness, Katrina Haynes testified that she

lived with her decedent boyfriend, “Paco.” R. 19, 1. 25 = 50, 1. 12. Haynes testified the

decedent made a living by selling marijuana. R. 22, 11.'6-13. She also said “I met Paco

through William Jermaine Henry.” R. 23, 11. 20-22. The following exchange then occurred

- between the solicitor and Haynes:
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Q:

A:

A
Q:
A
Q

All right. And did you know William Jermaine Henry
pretty well?

YCS.

Did you know what he did for a living?

. Yes.

Would you tell the jury? -

He was a drug dealer. .

‘MR. CREECH: Objection, Your Honof. I moved fo_rva'

THE COURT: 1 overrule your objection. You objecﬁon is
noted.

MR. CREECH: Same grounds. Thank you, Your Honor.

R.24,11. 9-21.

As will be seen infra, the references to appellant being a drug dealer were gratuitous

since the state could have presented its theory that the decedent attémpted to rob appellant at

one pointﬂ and that appellant’s motive for killing the decedént was retaliation for the robbery

~ witness.

o attempted robbery. As argued infra, there was no need to assassinate appellant’s

" character in the solicitor’s opening: statement and during the testimony of the state’s first
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~ ARGUMENT
L.

The court abused its discretion by allowing the solicitor in his opening statement to

argue that appellant was a drug dealer and that this case was about a “drug dealer’s revenge”

since this impermissibly put appellant’s character at issue, it also violated Rule 404(a),

SCRE, and was not necessary to a fair presentation of the case as the solicitor alleged.

In a criminal case, the state can not attack the character of the defendant unless the

defendant himself first places his character in issue. Mitchell v. State, 298 S.C. 186, 379

S.E.2d 123 (1989): State v. McElveen, 280 S.C. 325, 313 S.E.2d 298 (1984); State v.

- Swords, 279 S.C. 554, 309 S.E.2d 750 (1984). Here, the solicitor in his opening statement
to the jufy said that appellant was a drug dealer. He then had his first witness, Katrina
~ Haynes, testify that appellant was a drug dealer. .

Thus, the state from the beginning of its case painted appellant as one of the most
hated members of society — a drug dealer. The Supreme Court has noted the “indisputable

nexus between drugs and guns.” See, State v. Banda, 271 S.C. 245, 639 S.E.2d 36 (2006).

‘Defense counsel therefore also correctly argued evidence and argument that appellant was a
drug dealer was not admissible puréuant to Rule 404(a), SCRE to prove he was acting in
conformity with his character or a trait of his character.

Further, as the Court held in State v. Johnson, 293 S.C. 321, 360 S.E.2d 317 (1987),

excessive details of another crime can dény a defendant a fair trial and theréfore be
reversible error. Here, even if the mention of drugs and dfug use was necessary, evidence
; andargumém was appellant was a drug dealer was not. A drug dealer is a criminal, and e
"is also a criminal because he does not pay taxes on his drug income.

8
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The error was not harmless, The witnesses against appellant Brooks, Booker, Irby
ahd Cureton, who conveniently named appellant as the shooter, all sought favor with the
state in‘retur.n for thgir testimony naming appellant as the shooter. R.79,1.9-86,1. 14;r.
207,1. 18 -214; R. 232, 1. 5237, 1. 24. Irby at one point was deemed incompetent, and

Booker was not sure of his identification of appellant as one of the men involved. R. 205, 1.

3-214,1.2.

The error of allowing argument and evidence that appellant was a drug dealer was

an egregious error. In State v. Pickens, 320 S.C. 528, 466 S.E.2d 364 (1996), the Court held

that a single reference to the defendant’s right to silence was not harmless error because the

" evidence of the defendant’s guilt was not overwhehhing. Given that the state gave great

- concessions to the accomplices who claimed appellant was the triggerman, and that the

witnesses did not tell the truth when first questioned, the error in this case cannot be

harmless.
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2.

The court abused its discretion by refusing to grant a mistrial where the solicitor in

his opening statement told the jury that appellant was a drug dealer and that this case was
about a “drug dealer’s revenge” since this impermissibly put appellant’s character at issue, it

| also violated Rule 404(a), SCRE, and was not necessary to a fair presentation of the case as

the solicitor alleged.

- Appellant should be granted a néw trial since the court erred by refusing to granta
mistrial based on the solici’;or’s opening statement that appellant was a drug dealer. The
trial had jusf Eegun and a mistrial should have been granfed sinbe the prejudice could not be
' cured. Again, drug dealers are genérally despised by the general public and therefore jurors.

- Defense counsel correctly repeated his Rule 404(a), SCRE objection ;-“sa,me grounds™—to -
tesﬁmony that appellant was a drug dealer. Rule 404 (a), SCRE providing evidence is -
inadmissible to prove a person was acting in conformity with his character or a trait.of his
chéracter. Drugs and guns are connected in the pﬁblic’s mind and through experience. State
v. Banda, supra.

_ In State v. Crawley, 49 S.C. 459, 562 S.E.2d 683 (Ct. App. 2002), the Court held

that a mistrial was not required because a vague remark regarding the “jailhouse” could

have been understood by the jury to mean Crawley was visiting the jail. Similarly, in State

- v. Council, 335 8.C. 1, 515 S.E.2d 508 (1999) the Court held a mistrial was not required
where evidence the defendant was ﬁngerprinfed in the past did not necessarily implicate past
criminal conduct. The Court apparently reasoned that people are fingerprinted and undergo

background checks for a variety of jobs.

10
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Here, however, the references to appellant being a drug dealer was direct, and unlike

State v. Crawley and State v. Council, it is clear the jury received the message that appellant

was a drug dealer and a bad person. There was no ambiguity. Appellant’s trial was

hopelessly compromised by the solicitor at that point and a mistrial should have been

granted. Appellant should be granted a new trial.

11
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3.

The court erred by allowing Katrina Haynes to testify that appellant “was a drug

dealer.” and that’s what he “did for a living,” since this impermissibly put appellant’s

_ character at issue, and also violated Rule 404 (a), SCRE.

As seen above, Katrina Haynes testified appellant was a drug dealer and that’s what
he did for a living. Haynes was the solicitor’s first witness and it was apparent the solicitor
was intent from the beginning on trying appellant based on his character.

As seen, in Mitchell v. State, 298 S.C. 186, 379 S.E.2d 123 (1989), the Supreme

- Court beld that the state cannot make the defendant’s character an issue where the defendant
himself has not made his character an issue. Drug dealers are among the most despised
people in society and appellant could not get a fair trial where he was labeled a drug dealer.

: Furthér, the reference and evidence appellaht was a drug dealer was unnecessary to the

~ jury’s understanding Qf the case. The state’s theory of the case was that appellant killed the

decedent in retaliation for the decedent robbing him or attempting to rob him. _Even ifa

reference to appellant and drugs was necessary, which appellant certainly does not concede,
evi&ence tﬁat appellant was a drug dealer was gratuitous and unnecessary. |

As also stated above, testimony appellant was a drug dealer violated Rule 404(a),
SCRE bécause the state was planting in the jury’s mind that appellant, as a drug dealer, was
- likely to react violently with a weapon if his drug dominion was tampered with in any

manner. Appellant should be granted a new trial.

12
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4.
The court erred by overruling appellant’s objection to Katrina Haynes testifying

appellant was a drug dealer, and thereby implicitly denying his motion for a mistrial, since

~ Havnes’ testimony impermissibly placed appellant’s character at issue where appellant had

not made it an issue.

As argued above, the court improperly allowed argument and evidence about
appellant being a drug dealer. The judge should have sustained defense counsel’s objection
to Haynes’ testimony and ordered a mistrial. Haynes’ testimony impermissibly placed

appellant’s character at issue. See State v. Mitchell, supra. While repetition does not further

the argument, many jurors would surely admit they can not give a drug dealer a fair trial.

The court erfed by refusing to grant a mistrial since the damage could not be undone

from the solicitor’s opening statement and the testimony of the state’s first witness. Since

this evidence unequivocally informed the jury that appellant was a criminal at the beginning

of the trial the judge erred by apparently reasoning appellant could still get a fair trial. Cf.

~ State v. Crawley, 49 S.C. 459, 562 S.E.2d 683 (Ct. App. 2002); State v. Council, 335 S.C. 1,

515S.E.2d 508 (1999). The jury could impermissibly reason that even if it had a reasonable

doubt about appellant being the murderer there could be no harm in taking a drug dealer “off

the streets.” A mistrial should have been ordered and appellant should be granted a new

trial.

13
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CONCLUSION

By reason of the foregoing arguments appellant’s convictions should be reversed
and this case remanded to the Greenville County Court of General Sessions for a new trial.

Respectfully submitted,

Robert M. Dudek
Chief Appellate Defender

ATTORNEY FOR APPELLANT

~ This 25th day of October, 2010
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October 25, 2010

Robert M. Dudek
Appellate Defender

S.C. Commission on Indigent Defense -
Division of Appellate Defense

1330 Lady Street, Suite 401
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.

" William Jermaine Henry, Appellant.

Appeal From Greenville County
G. Edward Welmaker, Circuit Court Judge

Unpublished Opinion No. 2011-UP-333
Submitted June 1, 2011 — Filed June 27, 2011

AFFIRMED

Chief Appellate Defender Robert M. Dudek of
Columbia, for Appeliant.

Attorney General Alan M. Wilson, Chief Deputy
Attorney General John W. Mcintosh, Assistant
Deputy Attorney General Donald J. Zelenka, and
Assistant Attorney General Melody J. Brown, all
of Columbia; and Solicitor W. Walter Wilkins, 1ll of
Greenville, for Respondent.

PER CURIAM:- William Jermaine Henry appeals his conviction for the murder of Francisco

. Perez. He argues the trial court erred in two respects: (1) overruling his objection to and
denying his mistrial motion based upon the testimony of a State witness and (2) overruling his
objection to and denying his mistrial motion based upon the State's opening argument. We
aﬁ' rm[1] pursuant to Rule 220(b)(1), SCACR, and the following authontles

1. Asto the first issue: State v. Keenon, 356 S.C. 457, 459, 590 S.E.2d 34, 35 (2003) (holding
that the trial court's error was harmless because of "the overwhelming evidence" of the
appellant's guilt) (per curiam).

2. As to the second issue: State v. Primus, 349 S.C. 576, 587, 564 S.E.2d 103, 109 (2002)

http://www.sccourts.org/opinions/displayUnPubOpinion.cfm?caseNo=2011-UP-333 3/21/2014
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546 .,
o (holding the State's improper érgument was harmless error where evidence of guilt was
overwhelming), overruled on other grounds by State v. Gentry, 363 S.C. 93, 106, 610 S.E.2d
494, 501 (2005).

AFFIRMED.

~ HUFF, WILLIAMS; and THOMAS, JJ., concur.

[1] We decide this case without oral argument pursuant to Rule 215, SCACR.

http://www.sccourts.org/opinions/display UnPubOpinion.cfm?caseNo=2011-UP-333 3/21/2014
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STATE OF SOUTH CAROLINA ) mﬁIC[MENT FOR
: ) ~* MURDER

COUNTY OF GREENVILLE ) S

At a Court of General Sessions, qonvené'd on November 14, 2006 " the Grand Jurors of Greenville
County present upon their oath: 5
That WILLIAM JERMAINE HENRY did in Greenville County, on of about the 2Ist day of March 2006,
unlawfully and with malice aforcthought kill FRANCISCO PEREZ by means of gunshots, and thet FRANCISCO
PEREZ died as a proximate result thereof. This is in violation of §i6-3-10 of the South Carolina Code of Laws
(1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
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and/or to pay a fine of $ ; provided that upon the serviceof ____ days/months/years and/or payment
of §. ; plus costs and assessments as applicable®; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.

[0 CONCURRENT or [J CONSECUTIVE to sentence on:
(0 The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied

by the State Department of Corrections.
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