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Statement of Issues Presented

Question I: Did the trial court err in charging the jury that attempted murder is a general
intent crime, requlrmg merely malicious intent, and that malice may-be inferred from the use of a -
deadly weapon? '

Question 1I: Did the trial court err in allowing a witness to testify as to the. amount of
shots non-testifying witnesses heard? '

Question III: Did the trial court err in admitting phone records, which led to a photo
identification, when the search warrant for those records was based on a preV1ous warrantless :
search for the same information requested in the search warrant?-

Question IV: Did the trial court err in allowing the State to_publish detentlon center 3
phone calls the appellant allegedly made, when the danger of unfair prejudice substant1a11y :
outweighed any probative value? - '



- Statement of the Case
Procedural Facts
On D'ecembérA 4, 2010, the State arrésted Rakeem King on the.c':harges of afterﬁpted
murder in violation of S.C. Code Ann. § 16-3-29,{ armed robbery in Violatioﬁ of S.C. Code Ann.
8 16711.-330(A), and possession éf a firearm during the~c‘ommissi>on‘of a violent .crirﬁ‘e 1n
violation of S.C. Code Ann. § 16-23-490. The appellant was tried 6n November 5, 2012 throughv‘
Novcrhber 7, 2012 before the Honorable ‘J.C. Nicholson, Jr. and a jury._ The appellant was.
-convicted of all thrée crimes and sentenced to thiﬁy years onv the armed robbery, five years
co'nseéqtive on the possession of a firearm during the co_mﬁﬁssion of a. violent crime, ‘and ten
years éoncﬁrfent on the attempte;d rﬁurder'charg’e.) The NoiicéA of Appeal was timely 'ﬁled Q'n
~ November 15, 2012: | |
N " F&ciﬁél Hist.ory.
Duriﬁg the early morning hours of Ndvemb‘er 26, .2010, Dario Brown, a dr~inv_er for th'e '
- Y6116W Cab Compansl, respondéd to a dispatch call to 1808 ‘Stree't.* (R. p.'5-3; linves..2-17)..‘
Mr. Brown testified that it took him between one aﬁd £WO minutes to arrive to that address.
~(R. p. 58, lines 1-12). When Mr. Brown arrived at the addreés,‘ tﬁe 'f_are‘cémev f;ém th’e_’ yéfd 'o‘f | |
the résidence across the street, which is 1809 _ Street. (R; p: 60, li’nes‘ 8-1 1).. Mr. Brown -
- ‘was familiar with the street, as he used to live on the stfeet for several years and had an aunt that
lived on the étfeet; (R. p. 53, lines 18-24). After the'fare got- into the back seat and because éf
© Mr. Brown’s familiarity. with the street, Mr. Brown began questioning the fare v‘vh(y he was -
~ coming out of the yard of an abandoned residence. (R p. 60, lines. 14—24;'R. p. 61, lines '13_17). ‘

~ The fare responded that it was his yard. (R.p. 61, lines 6-7).



Because the street was a dead-end, Mr. Brown proceeded to make a U-turn in the road.
(R. p. 62, lines 16-18; R. p. 63, lines 8-11). At this time, Mr. Brown heard -a pistol cocking,
turned around and saw a gun raised, and heard the fare demand money. (R. p. 62, lines 18-21). -
Mr. Brown gave the fare “give away money”, which Mr. Brown described as a stéck of ones that
- is carried by cab drivers just in case they are robbed. (R. p. 64, lines 4-10). Mr. Brown
~_estimated that there wereA between fifteen and twenty ones. (R. p. 97, line 10). Mr. Brown hadA.
: aiready made eighty-three dollars in fares earlier in his shift. (R‘.-p. 89, linés 17-19).

When the fare demanded more money, Mr. Brown tried to move the gun away from the

back of his head by moving the gun with his elbow and forearm, telling the fare “he doesn’t have -

. to rob me.” (R. p. 64, lines 23-25; R. p. 65, lines 2-4). Mr. Brown testified that he tried to move
the gun three different times and that his hands were up.. (R. p.-96, lines 1 4-15 and 19-20). Thé
gun went off and Mr. Brown was struck in the elbow, while his arm was back. (R. p. 67, linesv‘
: 15419). Mr. Bréwn desc?ibed the gun as a .25 caliber automatic, with a clip, that ejects shells
"'l_ipon firing. (R. p. 95, line 20-p. 96, line 5).

Mr. Brown then exited the cab, ran toWard’s the dead-end, and hopped over a three or four -

foot chain-link fence, landing on his back, causing a fractured vertebrae. (R. p. 69, line 15-p. 70, ) o

line:S; R. p. 78, lines 22-23; R. p. 102, lines 1-2). Mr. Brown testified that while he was runniﬁg
towards the dead-end, the fare was about two steps behind him and fired anotherv shot. (R. p: 68', | |
lines 24-25; R. p. 101, lines 20-22). Mr. Brown claimgd after hopping the fence and while lying.
on his back, the fare fired another round. (R. p. 70, lines 10-14). Mr. Bfowri then claimed thét
~ he was able to crawl behind a van in the yard, at which pbint the fare tried to shoot Mr. Brown .
by firing six or seven rounds. (R. p. 70, lines 16-19). Mr. Brown estimated the van to be about

five to ten feet away from the fence. (R. p. 104, lines 3-4). Mr. Brown testified that as he was -



behind the van, the fare said that “he is not going to shoot me anymore if 1 just give h1m the
money.” (R. p. 73, lines 9-13). Mr. Brown also testified that the fare knew he went behind the ',
van. (R. p. 73, lines 23-25). Mr. Brown then was able to use his cell phone to c-all law
~ enforcement. (R. p. 74, lines 16-19). It took sixty ’seconds for law enforcenrent to arrive. (R. p..
~'104, lines 18-19). Mr. Brown had only been shot once, which was the shot to the arm he
~ received while inside the cab. (R. p. 79, lineé 1-3). - |

Thé Yellow Cab Company’s telephone opérator testified that the callpame in requésting :
acab at 4:Q6:06 a.m. and that the dispatcher dispatched the cab driver out at 4:11 :46 am. (R.p.
" 44, line 5- p. 45, line 12). Thé operator testified that the numberjthat showéd on his cerller L.D.
' uvas XXX-4849. (R. p..45,~‘24-p. 46, lihb 3). | | |

Jennifer Butler, a patrolman with the North Charleston Police Department, Wés Ath.ev- ﬁrst. o
reépondihg officer. (R. p. 114, lines 10-12; R. p. 1A20, lines 3#45. Officer Butler tesﬁﬁed that she
was "dispa‘rched to the scene at approximately 4:20 é.m. and arrived at approximatéiy,4:21 é.rn.
R. p 110, lines 12-17).. Officer Butler did not see the shooter on scene, did_th; see anyone
running away, and did not see anybody picking up shell casings off thé ground. (R. p- 113, linés '
1-7; R. p. 119, lines 11-18). However, Officer Butler testified that ‘a shell casing was found
inside the cab. (R. p.. 115, line 25-p. 116, line 7). |

Kelly Murphy, the crime scene technicran who Was called out to ‘Athe- scene at
" approximately 4:30 a.m., tes‘riﬁed that she has responded to over a thousand cr‘ime's‘s‘(':enes over a-
~ course of five years.. (R. p. 123, lines 8-11; R. p. 125, line 19)." Officer Murphy alsp testified
that a shell casing, which was “just kind of laying [sic] there on rhe rear seat” was retrieVed ’frorh '
" the cab. (R.p. 127, lines 16-19; R. p. 137, lines 14-15). Officer Murphy stated that she and her

supervisor were able to follow a blood trail through a yard at the end of - Street, but that



- despite a thorough search, which took a little over two hours, Officer Murphy and three to four

other officers were unable to find any other shell casings, other than the one found in the cab.

' (R. p. 130, lines 6-9; R. p. 132, lines 1-2; R. p. 139, 1ines 7-13; R. p. 140, lines 4-23).

On November 29, 2010 Mr. Brown was preéented with a ﬁhoto lineup, but was unable to
identify any of the photos presented as being that of his fare. (R. p. 169, lines 14-16; R. p. 173,~

_lines 20-21).

Because no identification was made in the first photo lineup, North Charleston Police
Depaftment focused its attention on investigating the num‘bef‘ that called the‘ Yellow Cab
- Company to request a dispatch to - Street on the November 26, 2010. (R.'p. }193, lines 1- |
| 21). Detectives used internet sources to determine the number belonged to Cricket Wireless ceil
phone compaﬁy. (R. p. 193, lines 12-16). The detectives’ then were abl¢ to find out the namé of
the subscriber was Kevin King, thét the subsériber’s date of birth was X/X/91, and that th_eu ,
-address of the subscriber was listed as 3440 Elliott‘ Street.‘“ (R', p. 193, line l9-p.. 194,. liﬁe 3) A
‘The State, during the appellant’s pretrial search warrant suppressi()n hearing, expléined. to the
' ;[riéll court that detectives -féund out thé above information when they went“td Criclzket‘Wirele'ss '
store and asked for the.information, which was given without a'seafch warrant. (R. p. 10,‘li'nes |
8-p.11, line 5). | |

| The detectives were not able to find a Kevin King living at 3440 Elliott Street, but were
able to research the name King vﬁth the date of birth provided by the cell phoﬁé company and
came up with the name Rakeem King, date of birth X/X/91. (R. p. 194, line 23-p. 195, line 5).
Detectives then looked up Rakeem King’s driver’s license and discovered'thét his listed address
was 3440 Osceola Street. (R. p. 195, lines 10-12). Based én ‘this infoﬁnation, detectives

compiled a photo line-up and presented it to Mr. Brown on December 3, 2010. (R. p. 195, lines



23-24; R. p. 13, lines 11-14). Mr. Brown selected Rakeem King as the person who robbed and
~ shot him. (R. p. 196, lines 21-23). That pheto-lineup identiﬁcation completed the inveetigation
and warrants were taken out on Rakeem King the next day. (R. p. 197,‘ line 25-n. 198, line 2.‘ It
is undispluted that fhe onl.y evidence presented placing the appellant at the ecene' is Mr. Brown’s
photo identification. Although fingerprints and DNA were found at the scene, the ﬁngerprints

and DNA did not belong to the appellant. (R. p. 133, line 11-p. 135, line 21).

On February 10, 2012, North Charleston ‘Poliee Department obtained a search warrant - -

lerected to the Custodian of Record for Crlcket Communications, Inc. regarding telephone _

number XXX-XXX- 4849 for the subscrlber s name and ma1hng/b11hng address call details, and

other information. (R. pp. 297-31 1). The Affidavit accompanying the search warrant stated the o

following: “During the course of the investigation[,] the aforementioned pnone nunaber was
determined to be a Cricket Wireless number which belenged to the appellelnt.” (R. p. 300).
Argument | o
Question I -
Did tne trial court err in charging the jury thet attempted munder is a'generai
. intent crime, requiring merely malicious intent, and that malice rnay be infenred from the -
use of a deadly weapon? |
a Attempted Murder is not a general intent crime, but a 3‘peciﬁc intent crime.

During its closing, the State argued to the jury the following: “The Judge will tell yeu[,] SR

you do not have to intent to kill in order to be guilty of this offense [of attempted murder]. You -

must have the requisite [m]alice. The Judge will tell you that; don’t just take'it from me.” (R. p.
238, lines 19-22). At this point, the defense objected based on the charge conference, and the - -

objection was overruled. (R. p. 238, line 25-p. 239, line 5).

10



The trial court instructed the jury that attempted murder occurs when “a person with the
intent to kill attempts to kill another person with [m]alice [a]forethought[,] whether expressed or
implied[,] commits the crime of Attempted Murder. (R. p. 259, Hnes ‘3-6). Th¢ trial gourf went

on to instruct the jury that “[a] specific intent to kill is not an element of Attempted.Murder but it .
must be a general intent to commit serious bodily harm.” (R. p. 260, lines 22-24). The trial court-
went even further in instructing that “[i]ntent may also.be inferred when it-is demonstratéd the
“appellant. voluntarily and willfully commits and act in a natural tendency which is to destroy
' aﬁother’s life.” (R. p. 261, liﬁes 8-11). The defense tdok exception to the charge én atter.npted‘
murder, stating that it was a specific intent crime. (R. p. 268, lines 10-13 and 18-25). The trial -
- court ruled that attempted murder is a general attempt crime requiring only a showing 6f malice.
(R p- 270, lines 9-21). | | | |
During deliberations, the jury came back with a question‘ stating: ‘_‘W'e’.d likc fﬁrthér “ '
clvariﬁc‘ation of the difference between attempted murder and aésault and battery of a high and
jaggravatecni nature.” (R. p. 312). The hypotheticals p'rese,ntéd by the jgry'in Court’s Ekhi_bit 2
_clearly demqnétrate that the jury struggled with general 'iﬂtent (malice) versus speéiﬁc intent -
(in-tent to kill); “If someone points a gun at a person’s head, but does not fire, does that fulﬁll‘tfm
 definition of attempted murder?”
The Court explained to the jury that “[t]he basic difference between attempted murder.
“and assault and battery of a high and aggravated nature is assault and batteryiof é high and

aggravated nature does not require malice. Malice is a hatred, ill will or hostility towards

another person and is the intentional doing of a wrongful act without just cause or excuse and

with the intent to inflict injury or under circumstances that the law would infer as evil intent.”

(R. p. 273, lines 10-17). The trial court had previously instructed the jury that “[a] person

11



commits the offense of Assault and Battery of a High and Aggravated Nature if the person
unlawfully injures another and great bodily injury to another person results when the vact is
_ accomfnlishe[d] by means likely to produce death or great bodily injury.” (R. p 261,A1ines 13-
18). Thé defense objected to the trial court’s answer to the jury and was again overruled. (R. p-
274, line 14-p. 275, line 4). The charge book was in the possession of the jury during the enti_re
“length of deliberations. (R. p 275, lines 5-7). |
Attempted murder is defined by statute as: “A person who, with intent to kill, attempts to
~ kill another pérson with 1ﬁalice aforethought, either expressed or implied, commits the offense of’
. attempted murder.” S.C. Code Ann. § 16-3-29 (emphasis added). Thié statute beéame effective’
on June 2, 2010 and réplaced the former common law statute of asséult and battery with intenf to‘
kill, formérly S.C. Code Ann. §16-3-620 (see legislative history ofS.C. Code Ann. § 16-3-29).

: “To prove attempt, the State must prove that the appellant had the speciﬁc intent to

commit -the underlying offense, along with some overt act, beyond mere preparation, in

furtherance of the intent.” State v. Reid, 393 S.C. 325, 329, 713 S.E.2d 274, 276 (2011). “In the -

.context of an attempt crime, specific intent means the appellant intended to 'completé the dcts
comprising the underlying offense.” Id. According to S.C. 'Cod.e Ann. § ‘176-3-1('), “‘Murder’ is
the killing of any person with malice aforethought, either express or impnlied.” It féilowS from thé |
| logic in State v. Reid, that in order to attempt to kill someone, one must intend the killing of that
person. One cannot accidéntly attempt to commit a crime. -

Also, when the trial court gave the charge for the attempted armed robbefy, the court
instructed the jury that “[a]n attempt includes a specific intent to do a'vpal“[icular criminal act
along with the act falling short of the act intended.” (R. p. 258, lines 19-21). The trial court

went further in explaining to the jury that “[i]ntent means intending the results ‘which actually' _

12



occurred not accidentally or involuntarily.” (R. p. 258, lines 23-25). By the trial court’s own
instruction on the charge of attempt, attempt is a specific intent crime where the result (déath) '
must be intended.

In State v. S’ul/on, the appellant was convicted of assault and béttery'with intent to kill
[ABIK], attempted murder, and possession of a firearm dﬁring the commission of a violent
crime. 340 S.C. 393, 532 S.E.2d 283 (2000). The Supreﬁle:COurf, in its decision, atfirmed the
Court of Appeals deciéion to vacate the appellant’s attefnpted murder conviction, but declined to -
follow the Court of Appeals reasoning that ABIK and éttempted murder are the Séme offense.
Sulton, 340 S.C. at 396, 532 S.E.2d at 285. The Supreme Cqurt held that “/a]ttempted mL.u’der
would require the specific intent to kill and conduct towards that end. ABIK requires an.
.unlawful act of violence to the peréon of anotheflwith malice. Clearly, each offense has an |
element the other does not. However, .simply because convictions for both offenses wéulld not
violate double jeopardy, we are not constrained to reAcoignizé fhe offense of attemptéd mufdep’f
The Supreme Court held that the “common law offense[] of ABIK . . ."adequately cover[s] t’hé
B conduct which attempted murder would include.” Sﬁllqn, 340 S.C. at 397, 532 S.E.2d at 285
(emphasis added). Since the holding n Sutton, the South Carolina Legislature enacted the -
attempted murder statute. S.C. Code Ann. § 16-3-29 (e_]j?zclive June 2, 2010).

b. The “use of a deadly weapon” implied malice instruction should not the'béen given

when there was evidence pfesented 'thaé‘ would reduce; mitigate, excuse or justify the E
killing.

The trial court explained to the jury that “[rﬁ]alice is a hatred, ill will, or hoétility towards
another persoh [and] is the intentional doing of a wrongful act without just cause or excuse with

an intent to inflict an injury [or] under circumstances that the law will infer as evil intent.” (R. p.

13



- 259, lines 6-10). The trial court, in answering the jury’s question (R. p. 312), put in the words it
originally left out in its jury instruction on malice: “[rn]aliee is a hatred, ill wih or hostihty '
towards another person and is the intentional doing of a wrongful act Without' juet cause or
excuse and with the intent to inflict injury or under circumstances that the law would infer as

evil.” (R. p. 273, lines 13;17 (emphasis added). The trial court, in its original jury instruction,

- went on to instruct the jury that “[i]nferred malice may also arise when the deed is done witha ~

deadly weapon ” (R p: 260, hnes 4- 5) The defense objected to the “use of a deadly weapon -
implied malice instruction and cited State v. Belcher, 385 S.C. 597 685 S E. 2d 802 (2009). |
According to State v. Belcher, the Court held that such an instruction “has no place- in a

: ndur'der (or assault and battery with intent te hill) proaecutio_n Where euidence is pr*as'énted ’that -
' Would reduce, mitigate, excuee or justify the kiiling (or the aheged assault and battery uvith intent
'to,A kill).”  Belcher, 385 S.C. at 610,685 S.E.2d at 809 (emphaais fadded). 'In-reve’rsing the‘
Vappellant".s convict‘ion,i' the Court went on to ,state that such a charge cannot be c'on:sidered

-~ harmless and that “lt s entirely conceivahle that the only evidenee of ’lmalice waa »\[the

appeilant’s]'use. ofa handgun.” 385 SC at 612, 6v85 S;E.2d at 810. -

Mr. Brown testrﬁed that he tried to move the. gun away from the back of his head by

' movrng the gun w1th h1s elbow and forearm three dlfferent times and that Mr. Brown ] hands S

. were up (R. p. 64, lines 23-25; R. p. 96, lines .14-15 and 19- 20) The gun went off and Mr.

Brown was struck in the elbow while his arm was back (R p. 67 hnes 15 19) The detense in "

its closing argument makes a very probable argument that the fare ‘was merely usmg the gunas a
scare tactic to successfully receive money from M. Brown that the fare never 1ntended the gun’

to fire, and that the gun only fired when Mr. Brown was trying. to move the gun with his elbow

14



and forearm. (R. 246, lines 10-24). 1If the gun was accidently fired, this certainly reduces,
mitigates, excuses or justifies Mr. Brown being shot in the afm. o
The argument that the error' in the ihstructionl was harmless because malice could have
~ been inferred from multiple gun shots holds no‘weight. The jury‘c_o.u‘ld quite possibly ﬁa\/e not-
“believed Mr. Brown when he testified there were édditional shots fired aftef hé ‘le‘ﬁ the cab.
~ Other thaﬁ Mr. Brown’s testimony, there is no admissible evideﬁcé. that the faré fired more than.

the Aone time in>side the cab‘(see Question 1L, infra, on improperly admi{tting‘avwitness to testify as .

- to the amount of Shotvs non-testifying witnesses heérd). In cht, it méy Be infeﬁed frbrﬁ tﬁe jury’s -
hypotheticals in its questionsv, to thé trial coﬁrt regarding the difference betweevn éttempted‘
murder and assault and battery of a high and aggraVated naturé that at léést one member of the ~ ‘
j}ury did belieife any other shotr was fired othéf than the oﬁe iﬁside the cab: “If sorﬁeone points a '

g gu.n ata person’s'héad, but does not fire, dQes that fulfill the deﬁnitibn of attefnpfed murd.ér?’fv (R.

~ p.. 312).. There'was evid‘ence presentéd that gun was only ﬁre.d once. ‘O’nly -(.)ne shell casin'gv Wa-s '

discovered, despite a thorough search for more (twé hour search with foﬁr’ to five .trainéd (;fﬁcef's o

searching). ('R. p. 127, lines 16-19; R. p 140, lines 4-23). " The -Stéte trifcic‘i to justify {hevabScnée ‘.

’  0f ahy shell casings by pointing out that it was 'dark Qutsidé during‘the’searéh and the sheli '
casings were small." (R. p. 139,_1ines 7-13; R. p. 140, lines ‘4-23).‘ However‘, Off;lc‘er Mﬁrphy was. -
able to locate a blood trail under the same coﬁditions.‘ (R. p. 130, lines 6-9).

- The argument may be attempted that the fare Was able to pick up the addifional- seven to
eight shell casings before law enforcerﬁent responded, but ituVery possible the jury was not |

", cOnv‘inced,of this either. The Yellow Cab Company’s phone opera‘tor testified that the caﬁ driver.
waé not dispatched until 4:11:46 a.m., Mr. Brown testified that it took him between one and two

minutes to drive to the location, the first responding officer; Officer Butler, testified that she was

15



dispatched at approximately 4:20 a.m. and arrived ét approximately 4:21 a.m. (R. p. 44, line 25-
 p. 45, line 12; R. p. 58, li_nes 1-12; R. p. 110, lines 12-17). Officer Butler testified thét when she
arrived, she did not see the shootér, did not see anyone running awa'y; and did not see anyone
picking up shell casings. (R. 113, lines 1-7; R. p. 119, liﬁes 11-18). The entire incident, from
" the time Mr. Brown arrived on scene to the time the first responding officer was dispatched, téok :
only seven minutes. It would be unreasonable to believe that the fare was ablé to locate seven to
ievight shell casings in the dark within mere minutes. If the fare was going td attempt to hide the
shell casings, he would have went to the cab first, where the casing was ;‘jlist kind of laying [sic] .
the;e on the rear seat.” (R. p. 137, line 14). Therefofe, there was evidence presented that'Mr‘.‘

Brown was only shot at once, and that that only shot could have been accidental.

The trial court gave lesser included ;hérges for assault and Battery of a high aﬁd
aggravated nature and assault and battery 1* degree. - (R'. p. 261, lines 12-15; R. p. 262,-line§ l-
14). "When the defense requested. that the trial court also charge on assault and battery 2™
degree, the trial court refused, reasoning that a gunshot wound is not querate bodily injury. (R.

~Pp--269. Lines 5-10; R. p. 270, lines 9-12). “A trial judge- must charge a lesser iﬁcluded offensé if '
there is any evidence from which it can be inferred that the appellant cc_)mmit.ted-thelesser
- included of the crime charged.” State v. Heywérd, 350 S.C. 153, 157, 564 SE.2d 379, 381 (Ct.-
App. 2002). The trial court must have found evidence of the lesser included crimes of assault'
and batfery of a high and aggravated nature and assault and battery 1% degree, étherwise the
lesser included offenses wouid not have been charged. Therefore, the trial court must 4have
found evidence fhat could feduce, mitigate, excuse, or justify the crime of attempted murder in
the jurors’ minds. The appellant in BeZcher argued that when “a jury is askéd to consider a lesser

included offense . . . the permissive inference charge violates our common law . . . against
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~ charging juries on the facts.” Belcher, 385 S.C. at 602, 685 S.E.2d at 804. The Courf, in - |
agreeing with Belcher’s argument, stated that the “permissive inference charge concerning the
~ use of a deadly weapon remains a correct statement of the law where the only issue present¢d to' -
the jury is whether the appellant has committed lmurder (or assault and battery with intent té
kill).” Belcher, 385 S.C. at 612, 685 S.E.2d at 810. B,e;:ause lesser included chafges were given, - ‘
the permissive inference malice charge should nof have been given, as it was é charge on the
" facts.
For these reasons, the Court should reverse and remand this case for a new trial.
“Question 11
Did the trial court err in allowing é Wifness to testify as to the ambuﬁf of shots non- -
- testifying witnesses heard?
When the -State asked Officer Jennifer Butler, ﬁle ﬁrét responding ofﬁcer, jwheth?er she
made contact with anyone in the érea during her “knock and talks”, Officer ‘Butler. feplied: “Y-es‘ L
sir, we were able to speak to I believe it was two pe'op‘le and they were able tb gbnﬁrm--—.’_; (R
p. 115, lines 4-5). At this point, the defeﬁse ‘objevcted on hearsay grounds and the State‘
Voluﬁteere'd to rephrase the question, which the trial co_urf pérmitféd. (R. p. 11‘5, _lipes 6-10). -
The State then >asked: “What did you learn as you did those knock aﬁd talks?”. (R. p. '1 15, lines
‘11-12). Officer Butler began to answer, again drawing a defeﬁse objection based oﬁ hearsay.
‘(R. p. 115, line 14). The trial court ruled that “she can‘testify to what she :leeAllrned” and overruled '
the objection. (R. p. 115, lines 15-16). Officer Butler testified that she learned that
'apprbximately three of four shots were fired. (R. p. 115, liné 22). | The State pointed out to the |

jury in its closing that “there were other witnesses at the scene that said they heard three, four or

17



more shots.” (R. p. 234, lines 19-20) (emphasis added). Again, the defeﬁse objecf[ed and was

overruled. (R. p. 234, lines 21-25). B

Underl Rule 801(0) of the South Carolina Rules of Evidence, hearsay is defined as “q

.. statement, other than one made Vb'y the declarant while testifying at the trial or hearing, offered in

“evidence to prove the truth of the matter aséérted.” | Hearsay is ﬁot admissible except as prdvided B

by thé rules of evidéﬁlée, b;/ stétute; or by ruled prescribed by the S.C. Supreme Court. Rule 302, '
 SCRE. |

‘ Ofﬁcer Butler chénging her wordiﬁg from “we were able to‘ épeak, to . .. two people and

they were able to confirm” to “I learned” from the knock and talks, does ot change tvhe‘fact that

© what was admitted into evidence -was inadmissible hearsay. The only Way Officer Butler was g

- able to “1earn5’ from her'knock.an('i. talks that there were three of four gunshqts was from

'Avspeaking with two ‘people during the kno;:k and talks Who :told her this i,nférmation. Thé,
stétement was 'intbroduced to show f[hat- there was miore than oﬁe gun:shot,‘which wquld‘ COliﬁrrﬁ'
Mr. ,Browﬁ;s teétimony and strengthen the.Staté’s argument»fdr the existenée of malice. This
intent to introduce ‘s{atements made vby nén-testifying witnégsesffor the trﬁth of the matter-

.as‘serted was Jn'l‘élde clear in the State’s closing argument: “there were oth;r witnes»se‘s‘at the sééne_ |

| ‘that said they heard three, four or more shots.” (R. p. 234, jinés 19-20) (erﬁphaéis added).’ ‘_‘Th_é_ ‘

133

Sixth Amendment guarantees a criminal appellant the right ““to be confronted with the witnesses
“against him.” The right of confrontation ‘is essential to a fair trial in that it promotes rcliability in
criminal trials and insures that convictions will not result from testimony of individuals who

cannot be challenged at trial.” State v. Dinkins, 339 S.C. 597, 601, 529 S.E.2d 557, 559 (Ct. " -

App; 2000) (citing'U.S. Const. amend. VI; State v. Martin, 292 S.C. 437, 439, 357 S.E.2d 21, 22
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(1987)). By introducing this hearsay evidence, .the Appellant’s right to confrontation havs' beenl A
violated. |
Therefore, the Court should reverse and remand this case for a new trial and order that ‘

the cell phone records and photb lineup be suppressed.
Question 111
Did the trial court err in admitting - phone records, which led to a photoin
- identification, wﬁen the search warrant for those records was based on %1 previous

| : warrantless_ search for the sanie information requested in the Search warrant?

Detectives with the North Charleston Police Department-went to a Cricket Wireless store,
without a search warrant, and asked for subscriber infofmation, ‘incl}uding the subscriber’s name,
date of birth, aﬁdraddress. (R. p. 10, line 22-p. 11, line 2; R. .p. 193, line 19-p. 194; line 3).
Detectives used this information to put togefher a photo line'up, in which Mr. Brown identified
- the appellant 0n4December 3,2010 és‘his assailant. ‘(R. p. 13, lines 1 1-14; R. p. 14, lines 1‘1724; -
“R.p 195, lines 23-24; R. p 196, lines 21-23). The search warrant for the subscriber’As |
: information was obtair‘led.on February 10, 2012. (R. p- 299). ' |

In Slale/v. Dupree, 319 S.C.. 454, 456-57,462 S.E.2d 279, 281 (1994), the Subreme Court-

stated the follpwing: ““We have long held [w]afrantless séafches are per s'e‘ﬁmeaéonable unless
an exception to the warrant requirement is present. ‘The burden'isvupon the State to justify thg .
“warrantless search. We have specifically recognized se{/eral exceptions to tﬁev warrant'

. requirement. These include (1) search incident to a lawful arrest, (2) ‘hot pursuit’, (3) stop and

i

frisk, (4) automobile exceptions, (5) the “plain view” doctrine, and (6).consent...

State v. Bailey, 276 S.C. 32, 35-36, 274 S.E.2d 913, 915 (1981) (internal citations omitted); see
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also State v. Peters, 271 S.C. 498, 248 S.E.2d 475 (1978).” At trial, the State did not cite an
exception to the warrant requirement or attempt to justify the warraﬁtless search.. |

The South Caroliﬁa Supreme Court in State v. Missouri, 361 S.C. 107, 112, 603 S;E.Zd o
594 (2004), a drug trafficking case, provided an outline. for the appropriate circumstances when
one may claim a search was conducted in violation of the U.S». Constitution: “"fhe Fourth
- Amendment guarantees individuais the rigﬁt to be free from unregsonable searches aﬂd seizures.
- U.S. Const. amehd. IV; S.C. Const. art. I, §A 10. To claim protection under the Fourth
~ Amendment of the U.S. Constitution, appellants must show that théy have a legitimaté
expectation of privacy in the place searched.” Rakas v. lllinois, 439 U.S. 128, 143, 99 S.Ct. 421
- (1978). A legitimate expectation of privacy is both subjective and objective in nature: the‘
appellant must show (1) he had a subjective eXpectation of ﬁot being discovered, and (2) Athe :
éxpectation is one that sociefy recognizes as reasonable. Oliver v. Uﬁitéd States, 466‘lU.S. 170,
177, 104 S.Ct. 1735, 1741.(1984) (citing Kaiz v. United States, 389 U.S. 347, 361, 88 S.Ct. 507, -
516 (1967) (Harlan, J., concurring)).” -
In Kaiz v. U.S., the US Supreme Court, in deci'd‘i‘hg‘ that “the Fourth Amenc:lnllentv §
| protects people, not places” explained that “[t]o read the ’Cons;[itution more narrowly is to ignore
the vitai role thé public teiephone has céme to piay in.private" COmmﬁnication.” Katé v. US., 389
U.S. 347, 351-352, 88 S.Ct. 507,‘511—51.2 (1967). In 1967, ’;he U.S. Supreme Court recogrﬁzed :
that the ConstitutionA‘ must keep- up with modern times and recognize the ‘,‘vitaf role” new"
technology “has come to play in private communication.” /d.

It is evident that"thé'appellarl't had an expectation of his celi phone reédrds’ not being
discoverable, otherwisé he would not have allegedly placed the call to the Yellow Cab Compahy

using his own cell phone. Surely, in this day and age, the appellant was aware that most, if not .
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all, phones have caller identification capabilities, especially a dispatch center for a widely known
cab company. The ekpectation of privacy in a person’s cell phone records is. certainly one that
society recognizes as reasonable. While home telephone numbers, with subscriber.'names'and '
addresses, are often listed in phone bdoks, cell phone numbérs are not listed in bhone bboks. ‘
There .is no public wéy for someone, to look ﬁp a cell phohé number and at‘;ach it to a
subscriber’s name, address, and date of birth. Iﬁ fact, the State,. in explaining why it got a search
warrant for information it already had in its possession over a year before, told tile trial court the
. information “would not have been admissible in court, unless we got the seérch wérrant SO we |
vwent back and got the search warrant. So that’s why we are here.” (R. p. 11, lines 2-5).
Merely because the State went back aﬁd got a search warrant for records it héd already. -
attained more than a year previous, does not cure the 'ill‘egal search and the photo line-up that was
~developed based solely on that illegal search. The affidavit accomparnying ;[he search warrant ;
- stated the following: “[d]uring the course of the inyestigativvdn[,} the aforementioned phone
number was determined to be a Cricket Wireless nﬁmber which bglohged to the appc-:llant.”. (R‘.
p- 300). Therefore, the prpbable cause stated in the affidavit to obtain a search wafrant‘isf also’
based on an unconstitutional search and, therefore, the search warrant itself ié‘invélid and the

phéne subscriber information should not have been eﬁtered into evlidénce.‘
F or these reasons, the Court should reverse and remand this case for a new trial and order

that the cell phone records and photo lineup be suppressed. .
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Question IV

Did the trial court err in allovt'ing the State to publish detention center phone calls
,th.e appellant allegedly made, when the danger of unfair prejudice substantially 0utweighed
_any probative valne? |

The State introduced into evidence a compact disc containing several phone' calls. that
allegedly the appellant made to an unknown third party from »‘D‘ecember 4, 2010 through January |
4, 2011. The entire compact disc was entered into evidence, over the appellant’s objection. (R
p. 2116 line 4-p. 217, line 3; State’s Exhibit 33- C C. of Jail Calls) : The‘State toltl the trial court
1 that it wanted to play two phone calls to the jury, each lastrng ﬁfteen minutes. (R p 211 lines
20 21) ‘However, based on the transcript, the only portron of the compact disc that was ever
. publ1shed to the Jury was one phone call from the detention center to XXX XXX 4849 on
" December 5, 2010 at 8: 28 a.m., whrch lasted approxrmately fifteen mmutes (R p 209, line 16 :

R. p. 223, hnes 9-12). This is the same number that called the cab company on November 26

‘2010. (R. p. 45, line 24-p. 46, lrne 3. However, the phone call is not reﬂected on State S Exhrblt ~“ .

- 34 (R. pp. 314-317), which is the detention‘center;s phone'»log's fo'r calls placedl‘w‘ith the
' appellant’s inmate identil'rcation ‘number. Neither the State nor the defense;ltranscribed the -
. compact disc prior to trial. At trial, the court reporter did not transcribe the compact disc..

The appellant objected to the introduction of the compact disc basedr on relevancy and -
unfair prejudice. (R. p- 209, lines 17-20; R. p. 216, lines 22-25).1 Both theappellant and-'the | R
- State admitted that portions of the compact disc were difﬁcnlt to understand. R. p. 209, line 25;,
p. 210, line 1; R. p. 214, lines 16-18; R. p. 216, lines 24-25). |

The State cited the followmg reasons the compact disc was rele\rant (l) to connect the

appellant to the XXX XXX-4849 telephone number (2) that the appellant gave the unknown
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| _ third party the passco'de for the phone and claimed the phone was his; (3) that the appellant

spoke about explaining away his involvement; (4) that the appellant stated he did not know why -

* he was picked out of a photo lineup; (5) the unknown third party stated that the appellant could .

have left a hair; (6) that the unknown third party stated that the appellant could‘ say that the - -

| appellant took a cab from the appellant’s house to the third party’s house;-(7) that the appellant
and the third party were trying to get the appellant’s story straight; (8) the appellant spoke about
V_the circumstances of the crime; and (9) that-the appellant spoke about his cousin gettlng Mr.
Brown to take back his photo identification. (R. p. 211, lines 1-16; R. p.' 215, line 23-p. 2'16, linel -
2). The State told the trial court that the most important reason to atimit the compact disc was to
connect the appellant with the telephone number. (R. p. 211 lines 16- 18) Yet when the trial |
court asked the State if-it would accept the appellant stipulating that the. detentron center calls
' were made to the XXX-XXX-4849 rather than admitting the compact disc, the State refused. (R. | o
p. 215, line 19-p. 216, line 3). | | .
The trial court refused to listen to the compact disc before the State publrshed it to the_ -
jury. -(R. p. 216, lines 4-13). Before publishing the phone call for the jury, the State introduced
the detention center’s phone logs for telephone calls made from the appellant’s inmate nu‘mber.‘ -
(R. pp. 314-317). Sergeant Kevia Heyward, the person in charge of detention center phone calls,
4 testrﬁed for the State that the appellant called XXX- XXX-4849 sixty- three times durlng the time
period from December 4, 2010 through January 4, 2011. (R. p. 223, lines 9- 13)
To address the State’s argument as to the relevancy of the compact drsc, it mUst be stated
* that at the time thése arguments were made, the State told the trial court that it intended‘“to
publish two phone ealls to the jury. However, only one phone cal'l"was actually published to the

jury. It is also important to note that the phone call that was published to the jury was, for the.
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most part, impossible to understand, despite repeatedly listening to the compact disc aﬁd playing .
it a slower pace. For the sake of addressing the State’s arghment as to relevancy orﬂy, the
Appellant will not contest that that the Appellant was the person making the phone call from the - -
~ detention center. | | | |
The State’s main objective in introducing the calls was to cohnéct the appellant to the -
bhone number XXX-XXX-4849. (R. p. 211, lines 16-1I8). However, this was accl(‘)mpli'she”d with
‘the phone log (R. pp. 314‘-'3 17) and Sergeant Heywafd’s testimony. At the véry beginning of fh'e 3
: phone call, the appellant states that his _phbne has been turneci on, but the:\ other pafty‘ is not éven_
Apickir‘lg up. (State’s Exhibit 33- C.D. of Jail Céllls, tim¢ :16). - Whén thé third party was |
attempting to place a call to the appellant’s mother, ‘the third party said ‘he could not get‘the, "
va'ppellant’s phone to work and the 'appellant- gave the third party a code. (Sf[ate’s Exhibit 33- B
- CD Qf Jail Calls, time 2:07). Despite repeatedly 1i§tening to the cqmpacf .discv:,- I WaAs‘no.t able to
| heér anything giving cfedence to State;s arguménf ihét the appellant éfterﬁpted to explain away\
‘his involvement. Throughout the- phoﬁc call, fhejapp_ellant ‘adamanﬂ'y denied Ahis'! involvgment.
The appellant statea that he 'didv not know why he was pickéd out‘of- a'photb'lineﬁp—.‘l (Staté;s' ‘ -
| Exhibit 33- C.D. of Jail Calls, time 3:235. Th¢ State’s argument élaiming'tﬁat the thi.rdA 'party‘  ;
stéted that the appeilant couid have left -a hair is rﬁisle'ading.‘ What was actually said Wés:
“[inaudible] find a piccé of hair or _Shit like that [inaﬁdiblé] on seat that’s all it takes some boy
‘come up with some shit like that [inaudible] that’s Why [ take ‘cab from my house to your'lrlous'e.'
Just like that.” (State’s Exhibit 33- CD of Jail Calls, tihe 4:03). The State V\;as‘incorre‘ct in: :
" stating that the third party told tﬁe appellant that the appellant could say fhat the appel]aﬁt took a
- cab from the aﬁpellant’s house to the third party’s house. At no point did I Heaf any{hi;lg in this

~ phone call on which the State could surmise that the appellant and the third party were trYing to -
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 get the appellant’s story straight or that the appellant spoke abont his cQusin getting Mr. Brown' |
to take back the photo identification. Perhaps this is in the second phone call that the State was
intending to publish for the jury, but never did. The onlyll" portions of the telephone call that could
be interpreted as the appellant speaking abcut the ci.'rcumstances of the'crlme‘i_s when the
appellant says “they ain’t even have no gun or nething” (State’s Exhihit 3.3- C.D. of Jails Calls,
_‘ time 6:58) and when therthirdv party says “You gotta get to the bottom of this. You gotta see how .’
the fuck you got cut off.” (State’s Exhibit 35- C.D. of Jail Calls, time 7:14). The appellant
" replied, “I kncw, that’swhy. I'm waiting for my prelirninary hearing.” (State’s Exhibit 33- CD .
of Jail Calls, time 7:15). The phcne'callconversation mostly ,involved the appellant’s boncl,‘ -
preliminary hearing, getting the appellant in contact with'his.mother, i'and,getting the appellant .'
- money for his detention center account. | | |
~ “Although relevant, evidence may be excluded if its probatrve Value is substant1ally
outweighed by the danger of unfair prejudice . .. .” Rule 403 SCRE Also, [ ]vidence of a
‘ person S: character or a trait of character is not admrssrble for the purpose of provrng act10n 1n'
conformlty therewrth on a partrcnlar occasion . . o Rule 404(a) SCRE. Also “[e]v1dence of
. other crimes, wrcngs, or dcts is not adrnissible to prove the character ofa pers‘on in order to show .
- aCticn in conformity therewith.” Rules 404(b) SCRE. |

There are several port10ns of the telephone call that are unfarrly prejudrc1al and present

1nadmlss1ble eV1dence of 'the appellant’s character to the jury. These portions are, for the most -

' part, clear and easily audible. At the very begrnmng of the published phone call, the appellant -
- stated: “My nigger, my nigger, my dog, my mother fucking nigger,i my dog.” The appellant also’
asked the third party: “Do you know what song popped up in my head?” The appellant proceeds |

to sing the following words to the third party: “And I’ve been here before. And I told myself
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wasn’t gonna come back here no more.” When talking about the appellant getting a bond on his
current charges, the third party stated: “You leSt come clean off of [inaudible] and you know .

when you get charges like that back to back them boys be trying to charge a motherfucker w1th '

_ " menace to soc1ety and all that bullshlt and the sol1c1tor be bringing up the sh1t what you do in the ",i o

streets and this and that. You know?” The. appellant repl1ed in the afﬁrmatrve and the thrrdv
_party responde_d [Inaudrble] -.good ass lawyer.” (State s Exhibit 33-’ CD. of jail calls, time '\
- 13:57). | |
The danéer that the jury would 'COnsider the appellant‘being‘in jail before, haying just
- come off bond, having similar charges “back-to-back”, and the use of racial slurs arrd curse’
" words, sub.stantially._‘outweighs the little prohative value of the irlfcrrrlatioh cornihg from the

" actual content of the phone call that was published for the jury.. The prohati\re value of the phone -

o call is to link the appellaht with the_telephone number XXX-XXX'—4849, which the State more. . -

“than accomplished' through Sgt. Heyward’s testimony and the calls: logs docum_‘entecl in;State’s’-

Exhibit 34. (R. pp. 314-317).
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CONCLUSION

For these reasons, this matter should be reversed and a new trial ordered.
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