THE ‘STATE OF SOUTH CAROLINA ‘ JUN 2 3 014
In the Court of Appeals ' :
SC Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of General Sessions

The Honorable J C. Nicholson, Jr.

Appellate Case No. 2012-213405

State of South Carolina..................... e, e Respondent,

Rakeem D: King.......... e e R Appellant.

FINAL REPLY BRIEF OF APPELLANT

Jenny L. Barwick - -

650 E. Washington Street
Greenville, SC 29601
(864) 546-7601

Bar #: 076128

Robert M. Dudek _
Post Office Box 11589
Columbia, SC 29201
(803) 734-1330

Bar #: 001767

Attorneys for Appellant



: Table of Authorities

~ Argument in Reply

Conclusion

Certificate of Counsel



Table of Authorities
Cases:

: AState_'v. Price, 400 S.C. 110,“732 S.E.2d 652 (Ct. App. 2012) ...ovvveeeeiieeee e 5 _ |
. State v. Stanko, 402 S.C. 252, 741 S.E.2d 708 (2013)5, 6 |
Franks v. Delaware, 438 U.S. 154, 98 S.Ct. 2674 (1978)...... .......... e e l.8
State v. Stephens, 398, S.C. 314, 728 S.E.2d 48, 71-72 (Ct. App. 2012)....5 ....... ERRRRTR w9

Rules: |
Rule 403, Sou:[h Carolina Rules of EVIAENCE. ... .oviuveie ittt e, 9 .
| Rule 404(b), South Carolina Rules ova1dence .......... 9
Constitutional Provisions:
. - Fourth Amendment of the Constitution of the United States of American. N ;'.;8, 9



Argument in Reply
I. The trial court erred in charging the jury that attenipted murder is a general
intent crime, requiring merely malicious intent, and that malice may be
inferred from the use of a deadly weapon.
A. Attempted Murder Instruction Improper
The Respondent asserts that the circuit court properly charged the j ufy on the definition
of attempt and attempted murder by citing the Trial Transcript. (R. pp. 258-260). Howevér, 'thé

definition the circuit court gave the jury for attempt was restricted to the charge on Attempted

* . Armed Robbery. (R. p. 258, line 14-p. 259, line 2). The circuit court did not give the jury any

instruction on attempt.as it was related to the AttemptedA Murdér.charge; '(R.‘p. 259, line 3-p. Tl

261, line 11). The Respondent’s argument that the court correctly charged the statutory elem¢nts '
of éttempted murder, inqluding the “intent to kill” and “malice afo'rethought” requirements, is
faulty in that it places that one small portion of the jufy 'c‘:har-ge 1n a \'/écuum withbut éonsidefipg
the other instructions, which éompletely contrad.icted specific intent that were also presented ‘tioi
the jury both by the State in its closing arguments (against defense counsel 'S objectlon) and by .
_ the court in 1ts charge. (R. p. 238, lines 19- 22 R. p. 260, lines 22-24; R P 261 hnes 8- 11)
Clearly, the jury was confused by the court’s contradictory statements, as is evident from

_ the jury’s questions listed in Court’s Exhibit 2 (R. p. 312):A“‘Furthermore,,if a gun is not loaded. -

but aimed at a person’s head[,] this aiso seems to fulfil the déﬁnition of attempted murdef. Does '
it?” “If someone points-a gun at a person’s hegd but does not ﬁre, does that fulfill the definition
of attempted murder?” The jury even wrote that the hypotheticals were “not felevaﬁt to the case
but helpful in understanding the definition of attempted murder.” In response to these queétions,
the court explained that it could not answer the hypotheticals without commenting on the facts.
(R. p. 272, 'Aline 24-p. 273, line 3). The.court also answered the jury’s questions as to the
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dlfference between Assault and Battery of a High and Aggravated Nature [ABHAN] and
Attempted Murder by stating that the basic dlfference is ABHAN does not requ1re malice. (R p
. 273, llnes 10-13). The court did not explarn that the drfference'rs that Attempted Murder
requires the intent to kill. | | |

B, Implied Malt’ce Irzst_ruction Improper

The Respendent cites State v. Price, in-Which the Court of AppeaIs held"the trial court did -
not err in instructing the Jury ‘malice could be inferred from’ the use of a deadly weapon
‘ However in the Court of Appeal’s opinion, the Court of Appeals spemﬁcally pornted out in its -
Factual’ and Proce‘dural History section that “[t ]here was no eV1dence the shootrng was
unintentional”. 400-S.C. 110 111 732 S.E.2d 652, 652 (Ct App 2012) Mr. Dario Brown

»test1ﬁed at trral that the fare was in the back seat and had the gun pomted to the back of his head :

‘ A(R. p. 61, lines 13-17; R. p. 64, lines 18-20). Had the farew‘anted to kill Mr. Brown, the fare .

"~ could have easily shot Mr. Brown in the head. However, Mr. Brown was shot in the elbow as his

arm was 'back and only after'the Mr. Brown 'moved the gun with his elbew and forearrn three

= dlfferent times. (R p. 64 hnes 23-25; R. p. 67, hnes 15- 19; R. p. 96, 11nes 19- 20) Unhke the

‘facts in Price, in the present case there was evrdence presented that the- shootlng was
* unintentional.
The Respondent cites State v. Stanko in its argument that if the deadly Weapon‘implied
“malice instruction was in error, the error was harmless. 402 S.C; 252, 741 S;E.Zd 708 (2013). In
Stanko , the Court held that becanse there was evidence of defendan_t’s insanity preSented, which
s a defense, the use of a deadly weapon implied malice instruction should not have been given tdﬂ g
~ the jury. 402 S.C. at 263, 741 S.E.2d at 713-14. The trial court ,instructed the jury that malice |

could be inferred when the “deed is done with a deadly weapon” and “from conduct showing



‘. total disregard fér hunién life.” Id. Aat 265,’ 741 S.E.2d at 714;15.' The Court pointéd ‘ou;[ thét “f -
| the jury rejected Appellant’s insanity defense, which it did, the jury could also find ‘Fhat
Appellant’s conduct showed a total disregard for human life. - Thus, Appellant could not have
~ suffered prejudice from any separaté inference that his use of a‘deadly We‘apon also ga§e r&se to
éh inferenée of malfce.” Id. at 265, 741 SE.2d at 715. The Court‘in Stanko knew that the jury
rejected Appellant’s insanity defense since the jury had the of)tion to find the-vAppellant not
gu'ilty' by reason of insanity, but chqse not to. Id. at 265, 741 S.E.2d af 714 In the case at han.d,
‘ Because the jury was instructed that they could infer malice frorﬁ the usé of a deadly We.ap(.m and
: becéuse the jury was instructed that attempted murder 'did not require the specific infcenf to kill,
thefe is no way to tell if the jufy beiieved the shooting to' be lan accidént.' Consequently,‘éven.if '
the jAury believed the shoot.iﬁg_ to be an accident, they Couid' have convicted on the Vcharge.‘of »
| a'ttempt,ed.imurdef without ever discussing and uﬁanimously deciding whether the far:e’vs‘ conduct
: showed a total disregard for human li‘fe‘.A _.Thél}refore', the erré'r cannot ‘be deemed harrﬁles's,
II. - The trial court grred in allﬁwing é witness to téstify as to the arr;ountfof shots
: norll;testifying‘ witnesses lié;‘lrd; | -. “
A ' Inadmis;vible.Hearsay Was Not Harmless Error
The State knew that Mr. Brown’s credibility as to the fare chésing hini ‘dovvvny the-vstree_tv‘ | ;’
while continuing to fire shots Nwoul'd be in quésﬁ'on. In fact, in'its clck)'sing,’ the State toid .th\_e jury.
* that “they (the defense) want to try to make Dario look lik-é alliar', .li'ke he’s got éomething .to\ hide .
~ for some reason.” (R. p. 236, lines 2-3). Tﬁe State went on té say that “the fact of the matter is
~* Dario is not lying to you when he tells you he Went down the street. You’ve got a b;ol%er; fence
in these pictures that he showed you was where he ‘went over this fence, wh¢re it c.ollapsed'

underneath him, where he said the assault continued.” - (R. p. 237, lines 6-11). -“Look at that



- ground out there. Look at those leaves.out there. He says he was shot at right there three or four '

more times. Because they didn’t find any more of those teeny tiny little shell casings does that

| mean that didn’t happén? Absolutely not. They could still be there today.” (R. p. 237,‘1ines 13- .

| In its harmless error argumeﬁt for the deadly weapon inferred malice charge, Respondent
‘in its Bfief pointed out that after shooting Mr. Brown in the cab, “Appellant fired multiple shots
' \}vhile"éhasing [Mr.rBrown] ddwh the street as [Mr; Brown] trjed to gét away. "Appeilaht the‘r-lz
shot at Mr. Brown as he lay on the ground with a fractured Vertebrae. Thus, Appellant’é use of a
© gun was nvo‘;‘the only evidence of his malice.” |
Because the'deadly weapon inferréd malice chargg was impropér, the .only"evidénqc of
' maiice was. the faré chasing Mr. Browri d_own»the street wﬁile firing at Mr. Brown. If the
: 'ina‘dmi.ssi_.ble hearsay had ;not beeniadmittéd' into evidence, thefé is a strong likelihééd that <t-hc‘,
| juf; Wouid have disbelieved this p.<->rtio‘n- of Mr. BfOWn;'s testimcimy; This ﬁOrtibn of Mr. Bfov?n’s '
‘ \'testim'ony.is questic;nable éonéidering.no additional shell casings were found on scené déépite an

- ‘ extensive search and Mr. Brown was oniy shot the one time in thq'cab,despite Mr. Brown’s

claim that as he was lying on the ground on his back with the fare standing immediately above = -

him and firing anbther shot. (R. p. 127, lines 16-19; R. p."140, lines 4-23; R. p.70, lines 2-15).
‘This is why }the State argued inv‘its c_losing that “there were other witnesses ét .thej séene thét séid
| l ] they heard three, four or more éh()_tS.” (R. p. 234, lines 19-20). |
III. The trial cou.rt erred in admitting phone records,.whiéh’ led to é 'photo -; .
- idenﬁfication,. when the search warranf for fhose records was based“. ona
previous warrantless search' for the same information'reqﬁested in - the

search warrant.



A. Preservation

At trial, Appellant, in his pretrial motion, argued that the phone records should be

suppressed due to “a faulty affidavit and search warrant.” (R. p. 2, lines 19-20). The Appellant.

. pointed out that the affidavit was misleading in that it stated the following: “During the course of

the investigation the aforementioned phone number was determined to be a Cricket AWirelessv
number Wthh belonged to the defendant” (emphasis added). R. p. 6 lines 17-21; R. p. 300) -

“This sentence is so offensively m1slead1ng that it is fair to classrfy it as a knowmgly, >

intentionally, or recklessly made false statement in that it purposely leaves out how this

information was obtained, which was unconstitutlonal per the Fourth Amendment ln fact the 1 :

State acknowledged that this information would not have been admis51ble Without a search

‘ Warrant. (R. p. 10, line 22-p. 11, line 5). The misleadmg language used n the afﬁdavit was

merely the prosecution’s attempt to retroactively correct the unconstitutionahty of the search

Appellant cited Franks V. Delaware 438 U.S. 154, 98 S.Ct. 2674 (1978) to the court for

the propos1t10n that it “allows you to challenge mlsstatements in a search warrant affidavit.” (R. |

- p 7 lines 15- 17) The Court in Franks v. Delaware held:

- Where the defendant makes a substantial prellminary showmg that a false statement' -

knowingly and intentionally, or-with reckless disregard for the truth, was included by the
affiant in the warrant affidavit, and if the allegedly false statement is necessary to the

finding of probable cause, the Fourth Amendment requires. that a hearing be held at the :
defendant's request. In the event that at that hearing the .allegation of perjury or reckless -

disregard is established by the defendant by a preponderance of the evidence, and, with
the affidavit's false material set to one side, the affidavit's- remaining content is
insufficient to establish probable cause, the search warrant must be voided and the fruits

-

of the search excluded to the same extent as if probable cause was lacking. on the face of

the atfidavit. 438 U.S. 154, 155-56, 98 S.Ct. 2674 2676.
The Appellant objected to the phone_records several times throughoutthe trial. (R. p.
145, lines 5-19; R. p. 147, line 19-p. 148, line 7; R. p. 149, line 25-p.150, line 11; R. p. 155, lines

2-6). Because the Appellant objected to the faulty affidavit due to a false statement within that



- affidavit and because the false statement is directly related to the unconstitutionality bf the
original search, the F ourth Amendment issue is preserved for appeal.
IV.The trial court erred in allowing the State to publish detentioh center phone calls |
the appellant allegedly made, v-vhen the danger of unfair prejudice substantially
7 outweighed any probative value. |
A. Preservation of Rule 404 (b)_ Issue
In Appellant’s objection to the detentibn center phone calls, counéel states “[t]here is a lot
of stuff discussed in the phone call; I don’t think all of it is relevant. There is language used in
there that I think would be unfairly prejudicial to Mr. King.”. (R. p. 209, lines 17720). As the
-Respondent stated in its Briéf,' ““[u]nfair prejudicc means -an undue tendency to _éuggest a
decision on an improper basis.”” State v. Stephens, 398, S.C. 314, 728 S.E.2d 48, 71-72 (Ct. App. -
- "2012). Because Rule 404(b), SCRE, states thatf“other crimes, wrongs, or acts is not admissible to
E prove the character of a person in order to show éction in conformity thereWith,” it is necessarily
" . incorporated in the unfair prejudice and relevancy objéCFidﬁs. To decide the guilt of a person
' based on other crimes, wrongs, or acts, would be to base fhat decision on an improper basis and,
- therefore, Rule 404(b), SCRE, is necessarily incorporated into Rule 403, SCRE.
b. Unfair Prejudice to Appellant
‘Respondent‘makes the argument that the Appellant waived his claim to unfair préjqdiéc
since he refuse‘d: the circuit court’s offer to redact the compact disc. Both the State and "[helv
- Appellant explained to the circuit court that the compact disc was difﬁcult to understand. (R.p. -
209, iine 25-p. 210, line 1; R. p. 214, lines 16-18; R. p. 216, lines 24-25). The cifcuit court
inquired if either party trénscribed tﬁe compact disc, to -which both parties repiied in the -

negative. (R. p. 214, line 22-p. 215, line 6). In response to the circuit court’s inquiry as to what



the Appellant wanted redacted, the Appellant’s counsel responded: “I guess really 1 want you to
suppress the whole thing, Your Honor. I think—I agree with Mr. Durant [State] it is difficult —

~ the conversation is all over the place. There is some talks about him being in the old jail and the

| ‘guy. on the other end said pebple with them big charges go to the eld jail.' He’s,talking abouf o

where he is at in the _]all about his upcommg preliminary heanng, about his bond; just things like

that are all tied up 1nto other statements that Mr. Durant [State] wants to admit. That’s why I

guess I am moving to suppress the whole conversation.” (R. p. 215, lines 8- 18) The Appellant

. did not waive his claim to unfalr prejudiced, he merely explamed to the circuit court why

.- redacting the compact disc would not cure the relevancy and unfair prejudice issues.
CONCLUSION

.- For these reasons, this matter should be reversed and a new trial ordered. -
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