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STATEMENT OF ISSUES ON APPEAL

L. Did the lower court properly uphold the grant of Summary Judgment?

II. Did the lower court properly exercise its discretion in denying
Appellant’s Motion to Alter or Amend the prior Order granting
Summary Judgment?

III. Did the lower court properly exercise its discretion in hearing the
case? |



STATEMENT OF THE CASE

In the underlying criminal matter, Appellant pled guilty to several charges of
robbery in the Cherokee County General Sessions Court on September 20, 1996.
At the guilty plea hearing, Appellant was represented by an attorney employed by
_th-e éhc‘erorkf;é» Couﬁty; >Prul‘)1ic D&éndé; (iofpore;tiéﬂ. Atthe tim»e>, Resﬁbndéﬁt V\;és "
also employed by the Cherokee County Public Defender Corporation, but did not
-represent Appellant at the guilty plea hearings. Appellant filed two post
conviction relief petitions in regard to his convictions. ~
Subsequently, Appellant filed a Complaint in the Cherokee County Court of
Common Pleas against Respéndent on March 1, 2011.  Attached to Appellant’sk
Complaint as Exhibits were Orders of Appo.intment directihg that Respondent was
appointed as Appellant’s attorney on one of fhe robbery charges and that another
Public Defender was appointed to ré:present Appellant on the oth¢r robbery
charges.‘ In response to-Appellant’s requests for admission, Respondent stated
that she never received an Order appointing her to represent Appellanf in regard to
the indictment égainst him for robbery. The fact that Respondent was represented
on éll charges to which he pled guilty by another attorney efnployed with the
- Public Defender Corporation was ﬁndisputed.

Respondent filed a Motion for Summary Judgment as to Appellant’s

Complaint for legal malpractice, gross negligence and fraud. - Summary judgment



was granted to Respondent by Order dated October 4, 2013 and filed October 9,
2013. Appellant filed a Rule 59 Motion dated October 24, 2013 and requestéd
that the Court alter or amend its Order granting Summary Judgment to Respondent.
- Respondent’s Motion was denied by Order dated December 2, 2013 and filed

December 4, 2013.  This appeal followed.



ARGUMENT

I. STANDARD OF REVIEW

On appeal from an order granting summary judgment, the appellate court
applies the same standard which governs the trial court under Rule 56(c) and 59( e)
SCRCP: summary judgment is proper when there is no genuine issue as to any

material fact and the moving party is entitled to judgment as a matter of law.

Gauld v O’Shaugnessy Realty Co., 380 S.C. 548, 671 S.E. 2dl79 (S.C. App. 2008).
“The purpose of summary jﬁdginent is to expedite the disposition of cases Which
do not require the services of a fact finder.” Id., 380 S.C; at 558, 671 S.E. 2d at
85.  “Once the party moving for summary judgment meets the initial burden of
showing an absence of evidentiary support for the opponent’s case, the opponent
cannot simply rest on mere allegations or deniéls confained in the pleadings.”

Id., 380 S.C. at 558-559, 671 S.E. 2d at 85.  The nonmoving party must present
specific facts showing a genuine issue for trial. Id.

In the Mbtion for Summary Judgment, Respondent met the initial burden of
showing an absence of evidentiary support for Appellant’s case. In its Order
granting Summary Judgment, the Court specifically determined whether any-
triable issues of fact existed, by viewing the evidence and all reasonable inferences

in the light most favorable to Plaintiff. The Court cited the cases of Helms Realty,

Inc. v. Gibson-Wall Co., 363 S.C. 334, 611 S.E.2d 485 (2005); Med. Univ. of S.C.
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v. Arnaud, 360 S.C. 615, 602 S.E.2d 747 (2004); Hackworth v. Greenville County,

371 S.C. 99, 637 S.E.2d 320 (Ct. App. 2006); Rife v. Hitachi Constr. Mach. Co.,

363 S.C. 209, 609 S.E.2d 565 (Ct. App. 2005) in this regard.  Further, the Court
speéiﬁcally found that Respondent had met the burden of establishing the absence

of a genuine issue of material fact and cited Wogan v. Kunze, 366 S.C. 583, 591,

623 S.E.2d 107, 112 (Ct. App. 2005) (citing McCall v. State Farm Mut. Auto. Ins.

Co., 359 S.C. 372, 597 S.E.2d 181 (Ct. App. 2004)); see also Singleton v. Sherer,

377 S.C. 185,197,659 S.E.2d 196, 203 (Ct. App. 2008) in this regard.
Respondent would Sub;llit that the Order granting Sunﬁmary Judgment

_ reveals that thé Court considered the entire couﬁ file, including Appellant’s

Complaint and all other pleadings, the discovery responses, all Motions and oral

argﬁments, in the light most favorable to Appellant. Having done so, the Court

determined that there were no fact issues to be determined and that Respondent

was therefore entitled to summary judgment. The grant of Summary Judgment

was a complete ruling on all of Appellant’s claims and causes of action and

- Motions. Thérefore, the circuit court properly granted summary judgment to

Respondent and properly denied Respondent’s Rule 59 Motion to alter or amend.

II.  THE LOWER COURT PROPERLY CONSIDERED APPELLANT’S
MOTION FOR SUMMARY JUDGMENT.
The appellant filed his action on March 1, 2011. The court heard

respondent’s Motion for Summary Judgment on September 9, 2013. -During the

9



approximately two and one-half years this case was pending the parties engaged in
discovery. The appellant complains that additional discovery was necessary before

the court could consider the summary judgment motion. The respondent would

assert that at the time Respondent’s Motion for Summary Judgment was heard the

case had been placed on the trial docket and no additional time for discovery was
needed. A party claiming summary judgment is premature because they have not
been provided a full and fair opportunity to conduct discovery must advance a
good reason why the time was insufficient under the facts of the case and why
further discovery would uncover additional relevant evidence and create a genuine

issue of material fact. Guinan v. Tenet Healthsystems, 282 SC 48, 677 SE 2d 32

(Ct. App. 2009). In the present case the appellant asserts no good reason to extend
* discovery. The only reason given is his need to get an affidavit from the former
clerk of court. However, as will be addressed bélow, such an affidavit would not
change the outcome. Therefore, the court properly considered the motion for
summary and no additional time for discovery was warranted.

III.  The lower court was correct in granting Respondent’s Motion for
Summary J udgment.

‘The relevant facts of this case are undisputed. It is undisputed that appellant
was charged with multiple counts of robbery. It is undisputed that appellant plead
guilty to multiple counts of robbery. It is undisputed that appellant received the

services of competent counsel at his guilty plea. The gravamen of appellant’s

10



action is a complaint that he did not receive the services of a particular attorney to
represent him. The law is clear that an indigent criminal defendant is entitled to
appointed counsel but he is not entitled to appointment of counsel of his choice.
) The Sixth Amendment mandates that in all criminal proceedings, the

accused shall have the right to the assistance of counsel for his defense. U.S.

Const. amend. VI. Furthermore, an indigent criminal defendant is entitled to have

an attorney appointed by the court to represent him. Gideon v. Wainwright, 372
U.S. 335, 344, 83 S.Ct. 792, 796-97, 9L.Ed.2d (1963). The erroneous deprivation
of a defendant’s fundamental right to the assistance of counsel is per se reversible

error. Chapman v. California, 386 U.S. 18, 23 N. 8, 87 S.Ct. 824, 828 n. 8, 17

L.Ed.2d 705 (1 96‘7). The right of an accused to effective assistance of counsel,
however, does not extend to the appointment of counsel of choice, or to special
rapport or even a meaningful relationship with appointed counsel. Morris v.
Slappy, 461 U.S. 1, 13-14, 103 S.Ct. 1610, 1617-18, 75 L.Ed.2d 610 (1983).

In the present éase attorney Donald G. Letteer represented the appellant at
his guilty plea on all charges. Mr. Letteer was working for the Cherokee County
Public Defender Corporation and represented appellant as a public defender. At
this same time, respondent was also employed by Cherokee County Public
Defender Corporation and would from time to time represent indigent defendants

in General Sessions although most of her work was representing indigent juveniles

11



in Family Court: It just so happens that respondent was appointed by the Clerk to
represenf the appellant on one of his charges and Donald G. Letteer was appointed
to represent appellant on the remainder of his charges. Rather than two (2) public

- defenders representing the appellant Donald G. Letteer represented appellarit on all
charges.

The appellant brought this case several years after the fact when he
apparently learned that the clerk of court’s appointment on one of his chafges listed
respondent as the attorney appointed. Respondent has asserted that sﬁe never
received this appointmént from the clerk as it was simply transmitted to the public
defender’s office where Donald G. Letteer was assigned to all charges. The

appellant asserts that if he was provided more time the former clerk of court would
attest that the appointment was transmitted to respondent. Although respondent
asserts she never received the appointment, for purposes of summaryjudgment
respondent would assert that this dispute is not relevant to the matter at hand.
Assuming, arguendo, that respondent received the appointment, nothing changes.
The appellant still received competent counsel at his guilty plea. In fact, it is not
unusual for lawyers in the public defender’s office to assign one attorney to a
defendant with multiple charges. Neither is it unusual for private counsel

appointed to represent an indigent defendant to obtain the services of another

12



attorney to take the appointment. It is simply clear that an indigent criminal
defendant has no right to choose a particular attorney to represent him.

Therefore, there are no issues of material fact in dispute and the appellant’s

__claim fails as a matter of law. Summary judgment was properly grantedto

respondent.

IV. THE LOWER COURT PROPERLY EXERCISED ITS
- DISCRETION IN HEARING THE CASE.

Appellant argues that the lower court erred and abused its discretion, thereby
prejudicing Appellant, in that the Honorable J. Mark Hayes failed to recuse
himself. Appellant argues that Judge Hayes had previously ruled agaihst
Api)ellant in a former post conviction relief proceeding and therefore should have
declined to hear Appellant’s case. Respondent would submit that there was no
abuse-of discretion and also that this issue waé not raised to thc lower court and

therefore has not been preserved by Appellant as a ground for relief.
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CONCLUSION
Respondent respectfully requests that this Court affirm the Order of the
Circuit Court denying Appellant’s Motion to Alter or Amend the Order granting’

Summary Judgment.

14



THE STATE OF SOUTH CAROLINA

In the Court of Appeals :
R BECEIVED)
APPEAL FROM CHEROKEE COUNTY MAY ¢ 3 2014
J. Mark Hayes, II Circuit Court Judge - SC Court of Appea‘s

Case No.: 2011-CP-11-123

RUSSEI D. MOOTE. ......ovvvu et Appellant

UshaJ. Bridges........ccooiiiiiii e, T Respondént

Certificate of Service

THE UNDERSIGNED Sarah U. Shiflett, Attomey' at Law, does
hereby certify that she has on this day served a copy of the pleading named
below, in the above referenced action, by placing a copy thereof in a
envelope addressed to Russell D. Moore referenced below at the address
shown belov;/, which envelobe was sealed and pbstage thereon fully prepaid,
and by depositing the same in the United States Mail at Gaffney, South
Carolina, and that there is regular communication by the United States Mail

between the place of mailing and the place so addressed.



Al MIPK

Sarah U. Shiflett

205 West Meadow Street
Gaffney South Carolina 29341
(864) 489-0830 — Tel.

(864) 489-0840 — Fax

Date: May ZL, 2014
Gaftney, South Carolina

ITEMS MAILED: RESPO.NDENT’S FINAL BRIEF and
CERTIFICATE OF COUNSEL
ADDRESSED TO: Russell D. Moore

Tyger River Correctional Institution
Unit 4, Room 204

200 Prison Road

Enoree, SC 29335



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHEROKEE COUNTY

J. Mark Hayes, II Circuit Court Judge_ o

Case No.: 2011-CP-11-123

Russell D. MOOT€......c.ooviiiiiiii i Appellant

‘UshaJ. Bridges................ooo Respondent

Certificate of Counsel

The undersigned Sarah U. Shiflett, Attorney at Law, does hereby

certify that Respondent’s Final Brief complies with Rule 211 (b) SCACR.

Ao A U, SLAY

Sarah U. Shiflett

205 West Meadow Street »

Gaffney South Carolina 29341
- (864) 489-0830 — Tel.

(864) 489-0840 — Fax

Date: May Z/[ ,2014
Gaffney, South Carolina



Z~~\\| SARAH U. SHIFLETT, PA.
, Law Offices
- 205 West Meadow Street
k ‘ Gaffney. South Carolina 29341 (864) 489-0830
Fax {(864) 489-0840
: WebSite: www.sarahlaw.com
Sarah U. Shiflett E-Mail: sarah_shiflett@sarahlaw.com
May 21,2014

The Honorable V. Claire Allen
Deputy Clerk

The South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

RE: Moore, Russell D. v. Bridges, Usha J.
C.A.No.: 2011-CP-11-123

Dear Ms. Allen:

In regards to the above referenced matter, enclosed is the Respondent’s Final
Brief and Certificate of Counsel and Proof of Service along with a copy of each
document. Please return filed copies to me in the self- addressed, stamped envelope

which is provided.

Should you have any questions, please do not hesitate to contact me. Thank you
for your assistance in this matter. With kindest regards, I am,

Very truly yours,

Jo LU, SLAA

T ECEIVED
SUS/alb

Enclosure MAY 9 3 2014

cc: Russell Moore

Usha J. Bridges ' | SC Court of Appea‘s




