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to the Honorable John M. Milling as special referee with all rights of appeal preserved. The

STATE OF SOUTH CAROLINA
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
HARLEYSVILLE GROUP INSURANCE, ) Civil Action No. 2009-CP-26-11862
A PENNSYLVANIA CORPORATION, ;
Plaintiff, ;
Vs, )
) MOTION FOR JUDGMENT AS A
HERITAGE COMMUNITIES, INC., A ) MATTER OF LAW AND FOR
. SOUTH CAROLINA CORPORATION; ) DIRECTED VERDICT
HERITAGE MAGNOLIA NORTH, INC,, * )
A SOUTH CAROLINA CORPORATION; )
BUILDSTAR CORPORATION, A )
SOUTH CAROLINA CORPORATION; )
MAGNOLIA NORTH PROPERTY )
OWNERS ASSOCIATION, INC., A ) %=
SOUTH CAROLINA CORPORATION, ) 2 s oz
AND NATIONAL SURETY CORP,, ) T =
) 20 Z o= ==
Defendants. =1 ™~ 21
o2 v =0
ox = X
=R -
o7 S
L @

. Fr .
<9 W el e
Plaintiff, Harleysville, herein makes and reiterates its Motion for Judgment as a Matter of o

Law and for Directed Verdict pursuant to Rule 56 of the South Carolina Rules of Civil Procedure
on all issues addressed in this trial in the pleadings, trial testimony, proposed Orders, pre-trial

memoranda and other court submissions as set forth below:

This matter originated as a filed Circuit Court action. The matter was transferred
parlies submitied pre-trial briefs with positions and requests for relief. The parties held three (3)
days of hearings in which the festimony and requests for relief were made. The parties met and

discussed the issues to be presented to Judge Milling for ruling, The parties, at the direction of
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Judge Milling, su’bmitted proposed orders as their demands for judgment. “The Motion
summarizes those positions set forth in the proposed orders seeking request for judgment. This
Moti'on is against all defendants summarizes those positions set fm;tia in the proposed orders
seeking request for judgment. The proposed order is incorporated herein.

Harleysville Moves for the following relief:

1. Plaintiff Harleysville moves for judgment as a matter of law on the issue
of the foreclosure of rights of the insureds. The insureds made no appearance in this
matter and, therefore, their rights are foreclosed and forever ended. 'I-Iarleysville asks this
Honorable Court for an Order Granting Judgment as a matter of law that all rights of the
insureds are foreclosed and forever ended. ' |

2, Piaintiﬁf l-Iarleyéville moves forjudgment as a matter of law on the issue
of the policies at issue. Harleysville filed a motion seeking a ruling that the final policy
period of Harleysville ended on June 18, 2000. Harleysville asks this Honorable Court
for an Order Granting Judgﬁ\ent as a matter of law that the final policy period ended on
June 18, 2000.

3. Plaintiff Harleysville moves Tor judgment as a matter of’ law on the issue
of Occurrence. Speci'ﬁcally,\I{a;‘leysville moves that this Honorable Court find thata

‘ coﬁstruction defect cannot be an occurrence under the policy since it is not an accident in
either the formation or application and that all damages stemming from faulty
construction are not fortuitous in nature and the damages are reasonably éxpected when
faulty workmanship is found. Harleysville ask this Honorable Court for an Order
Grantiné Judgment as a mattér of law that no occurrence has been shown and, therefore,

ne duty of indemnity exists.
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4, Piaintiff Harleysville moves for judgment as a matter of law on the issue
of allocation. Specifically, Harleysville moves that this Honol;ablet Court allocate the
actual damage verdict into categories of covered damages resulting from an occurrence,
forming property damage, and occufring during the policy period. The underlying action
resulted in a general damages verdiet. As argued in the };leadillgs, pre-irial brief, af the
testimony phase and in the proposed Orders, Harleysville asks this Honorable Coﬁﬂ for
an Order Granting Judgment as a matter of law that the damages be allocated into
categories of (A) covered damages (those damage resu‘lting from faulty workmanship)
and (B) non-covered damagés (those costs associated with repairing the defective

" workmanship,

5, . Plaintiff Harleysville moves for judgment as a matter of law on the issue
of property damage. Specifically, Harleysville moves that this vHonorable Court find that
no pl‘opel'ﬁy damage has been show to fall within the policy period and therefore, there
can be no recovery. Harleysville asks this Honorable Court for an Order Granting

‘ Judgment as a matter of law that no property damage has been shown and thal no
property damage has been shown within a policy period.

6. Plaintiff Harleysville:moves for judgment as a matter of law on the issue
of treating the three insured entities separately under each policy. Specifically, the three
insured cntifies performed different tasks making the general insurance agreement
requirements and exclusions applicablé in different manners on a per policy basis.
Harleysville asks this Honorable Court fmj an Order Granting Judgment as a matter of
law that the three insured entities and the accompanying policies to each, be treated -

separately and not one amalgamated entity.
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7. Plaintiff I—Iarleysvillg moves for judgment as a matter of law on the issue
of exclusions. Specifically, as set forth in the pre-trial briefs, through testimony and in
the proposed orders, Harleysville moves that this Honorable Court find that damages
falling within the general insuring agreement are barred by the exclusions of (1) expected
or intended; (2) your work qxclusion; (3) your product exclusion; (4) impaired property
cxciusion; and (5) damagelto property exclusion. ‘Harleysville asks this I-Ionol'.able Court
“for an Order Granting Judgment as a matter of law that the exclusions bar 1'écdvel'y‘

8. Plaintiff Harleysville moves for judgment as a matter of law on the issue
of punitive damages. Spccifically, Harléysville moves that this Honorable Court find that
punitive damages are not a covered loss. The jury charge in tﬁe underlying action stated
that the jury could only find punitive damages if the jury found supportive facts showing
a conscious intent of wrongdoing and knowledge of wrongdoing during the act
supporting the punitive damages. Since the jury necessarily found those facts, the
punitive damages cannot satisfy the policy “occurrence” requirerﬁent. Likewise, even if
the Court finds that the “000111'1'cncé’; element is salisfied, said punitive damages are
necessarily excluded by the “expected or intended” exclusion, Harleysville asks this
Honorable Court for an Order Granting Judgment as a matter of law that the puniﬁye
damages award be excluded from its duty of indemnity wnder the policy.

0. Plaintiff Harleysville moves for judgment as a matter of law on the issue
of applying Time On Risk proper.ly. Specifically, Harleysville moves that this Honorable
Court find that Time On Risk is applicable to the damages. in this matter; that Time On
Risk should be applied on a per building basis; that Time On Risk should apply to any

" punitive damage award; and for a finding that no damages manifested themselves during
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the policy period. Harleysville ask this Honorable Court for an Order Granting Judgment

as a matter of law that Time On Risk be applied properl‘y as stated herein.

Wherefore, Harleysville, in this Motion and in all previous submiss‘ions, pleadings,
pretrial briefs, oral argument, oral motions, oral requests, post hearing discussion and in the
proposea order requests judgment as set forth above.

We so Move.

MCANGUS GOUDELOCK & COURIE, L.L.C.

-

Kobert C. Calamari

Post Office Box 1349

Founders Centre, 2411 N, Oak St, Suite 401 (29577)
Myrtle Beach, South Carolina 29578 :
(843) 848-6000

ATTORNEYS FOR PLAINTIFF,
HARLEYSVILLE INSURANCE GROUP
September 12, 2012
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

HARLEYSVILLE GROUP INSURANCE.

A PENNSYLVANIA CORPORATION,
Plaintiff,
VS.

HERITAGE COMMUNITIES, INC., A
SOUTH CAROLINA CORPORATION;
HERITAGE MAGNOLIA NORTH, INC.,
A SOUTH CAROLINA CORPORATION;
.BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION;
MAGNOLIA NORTH PROPERTY
OWNERS ASSOCIATION, INC,, A
SOUTH CAROLINA CORPORATION,
AND NATIONAL SURETY CORP.,

Defendants.

IN THE COURT OF COMMON PLEAS

Civil Action No. 2009-CP-26-11862

MEMORANDUM IN SUPPORT OF
MOTION

N N Nt S et M e e N e N e N N N N e N

September 12, 2012

Robert C, Calamari

Post Office Box 1349

Founders Centre, 2411 N. Oak St, Suite 401 (29577)
Myrtle Beach, South Carolina 29578

(843) 848-6000

ATTORNEYS FOR PLAINTIFF,
HARLEYSVILLE INSURANCE GROUP
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

HARLEYSVILLE GROUP INSURANCE,
A PENNSYLVANI{A CORPORATION,

Plaintiff,
Vs.

HERITAGE COMMUNITIES, INC., A
SOUTH CAROLINA CORPORATION,;
HERITAGE MAGNOLIA NORTH, INC,,
A SOUTH CAROLINA CORPORATION;
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION;
MAGNOLIA NORTH PROPERTY
OWNERS ASSOCIATION, INC,, A
SOUTH CAROLINA CORPORATION,
AND NATIONAL SURETY CORP.,,

Defendants.

HARLEYSVILLE INSURANCE GROUP,
A PENNSYLVANIA CORPORATION,

Plaintiff,
Vs,

HERITAGE COMMUNITIES, INC., A
SOUTH CAROLINA CORPORATION;
HERITAGE RIVERWALK, A SOUTH
CAROLINA CORPORATION;

. BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION;
RIVERWALK AT ARROWHEAD
COUNTRY CLUB; HORIZONTAL
PROPERTY REGIME; RIVERWALK AT
ARROWHEAD COUNTRY CLUB
PROPERTY OWNERS ASSOCIATION,
INC., A SOUTH CAROLINA
CORPORATION; NATIONAL SURETY
CORP., AND :

~—

N e Sl " e e S S e e S e M e e N S S S S e S S N N N N N N N N e e e N e N e e e

IN THE COURT OF COMMON PLEAS

Civil Action No. 2009-CP-26-11862

Civil Action No. 2009-CP-26-10053

HARLEYSVILLE’S
PROPOSED ORDER
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- INDIVIDUALLY AND REPRESENTING

TONY L. POPE, AND LYNN POPE,
AS A CLASS ALL UNIT OWNERS AT
RIVERWALK AT ARROWHEAD
COUNTRY CLUB,

Defendants.

L Introduction
This matter is before me as Special Referee appointed to issue a se.rieé of
Declarations brought before the Court by the parties to this action. "fhis matter involves .
insurance coverage issues relating to damages awarded to two (2) plaintiff pfoperty
owners associations against developers and contractors in a construction defect litigation
matter. Set forth below islan analysis of the claims before the Court és well as
bcclarations of the Rights and Obligations of the parties involved.
| The plaintiff in these actions is Harleysville [nsuraince Group, a Pennsylvania
Corporation (“Harleysville”). The defendants-insureds in this actic;n are (1) Heritage
Communities, Inc., A South Carolina Corporation (“Heritage”), (2) Heritage Magnolia
Notth, Inc., A South Carolina Corporation (“Heritage Magnolia North™), (3) Heritage |
“Riverwalk, Inc., A South Carolina Corporation (“Heritage Riverwalk”) and (4) Buildstar
Cérporatiori, A South Carolina Corporation (“Buildstar™). Th;: defendant~judgment |
holders in these actions ate (1) Magnolia North Property Owners Association, Inc
(*Magnolia North POA™) and (2) Riverwalk at Arrowhead Country Club Property
Owners Association (“Riverwalk POA™).. The defendant-excess insurer in this action is
National Surety Corp. (“National Surety™).
The defendants-insureds have made no appearance in this action, There haé been |

no responsive pleading or an appearance of any kind in this matter. The Court notes that
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the parties duly notified the insured that the action was pending and of all court dates.
Despite proper notice, no insured defendant appeared for any hearing or submitted any
materials, written or otherwise, to the Court. The insured defendants were represented ~by
counsel who was provided proper notice.

These lawsuits consist of the Complaints filed by Harleysville,
Answers/Counteclaims filed by National Surety, an Answer/Counterclaim filed by -
Magnolia North POA and an Answer/Counterclaim filed by Riverwalk POA: A dispute
has arisen between Harleysville and National Surety but those parties have a‘greed to
preserve that issue for a proceeding outside of this matter -

IL Record

The Official Record in this métter consists of (1) all documents in the underlying
action including pleadings; discovery documents, depositions, expert reports, trial

transcripts, court submissions and any other document used in the uriderlying action by

the parties; and (2) documents specific to this action including the pleadings, pretrial

briefs, trial exhibits, discovery documents, deposition transcripts and pictures admitted
during the evidentiary phase. The Court excluded certain testiﬁdny and documents
offered by Harleysville which was proffered and is part of the transcript for appellate
purposes. A zip drive has been submitted containing the record.

III. Factual Background

This declaratory judgment action addresses verdicts from two lawsuits styled
Riverwalk at Arrowhead Country Club Property Owners ' Association, Inc. v. Heritage
Communities, Inc., et al (Case No. 2003-CP-267169)(Court of Common Pleas, Horry -

County, South Carolina) and Tony L. Pope, et al. v. Heritage Communities, Inc., et al.
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(Case No. 2005-CP-26-2389) (Court of Common Pleas, Horry County, South Carolina)

(together, the “Riverwalk Actions™) and Meagnolia North Property Owners Association,

Inc, v. Heritage Communities, Inc., Heritage Magnolia North and Buildstar Corporation
(C/A No. 2003-CP-26-3203) (the “Magnolia North Action™)' (collectively, the
“Underlying Actions”).

FACTUAL FINDINGS

The trial transcripts in the Underlying Actions were admitted and are found at
TRIAL 00000001 through 00001848 (Riverwalk) aﬁd TRIAL 00065770 throuéh
OOOO;/'241 (Magnolia North). The facts adduced from the record of the Undetlying
Actions are set forth below and contain citations to the consecutively Bates-numbered
trial record (“TRIAL”) provided to the Court with the parties’ proposed orders. A
review of this evidence reveals the following: |

THE RIVERWALK ACTION

L. Heritage Communities, Inc. (“Heritage™) was a general developer in Horry
County, South Caroiina ahd was in the business to develop, finance and sell
condominiums. (TRIAL 00000925, 1. 13-16; 00001105-00001108).

2. Construction on the Riverwalk project (“Riverwalk™), began in June 1997
and was completed in December 1999. Riverwalk included 228 units in 19 buildings.
(TRIAL 00005463; 00005477~ 00005510).

3. Heritage was the overall developer of Riverwalk. Buildstar was the

general contractor supervising all construction. Heritage Riverwalk was the Riverwalk-

* A companion class action lawsuit wherein homeowners sought to recover
for loss of use during the xepair of construction defects was filed.
However, the class was decertified and is no longer a part of the
Magnolia Norch Action.
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specific development company. [TRIAL 0000929- 0000930, Pope v. Heritage Crmtys.,

Inc., 717 S.E.2d 765, 768 (S.C. Ct. App. 201 1)].

4, Heritage Riverwalk was created solely for the p.urpose of developing and
selling the Riverwalk céndom'miums. (TRIAL 00001105-00001106).

S. Buildstﬁr oversaw the subcontractors who performed the construction
work for the Heritage projects. (TRIAL 00001 1106-00001108).,

6. Heritage Riverwalk turned ownership of the common elements over to the
Riverwalk POA in September 2002. (TRIAL 00000136-00000138; 00002316-00002318
and 00004733-00004735 (dtiplicative document).

| 7. Riverwalk at/b;r*oxvhead Country Club Property Owners‘As&oéiation v. Heritage
Communities, Inc. et al., C/A No. 2003-CP-26-7169 (the "Riverwalk POA Action"), was ﬁle;i on
De’cember 5, 2003, by the Riverwalk POA, seeicing to recover repair costs related to
constmctién defects in the Riverwalk development. (TRIAL 00004928-00004939). Several
amended complaints were filed thereafter. [TRIAL 00005001-00005017 (Second
Ameﬁded); 00005071-00005083 (Third Amended); 00005191-00005204 (Fourth
Amended)].

) In addition to the Riverwalk POA Action, a putative class action, Pope, et al.-

V. ngi[age Communities, Inc. et al., C/A No. 2005-CP-26-3289 (the "Pope Class Action™) was |
filed June 23, 2005, by unit owners Tony and Lynn Pope on behalf of similarly sitvated
owners at Riverwalk seeking to recover davmag.es fot the "lost use" of the property during the
time the units will be closed for repairs. (TRIAL 00005306-00005325). Several amended

Complaints were filed thereafter. [TRIAL 00005326-00005346 (First Amended);

" 00005347-00005365 (Second Amended); 00005390-0000541 1 (Thitd Amended)].
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9. The Riverwalk POA Actién and the Pope Class Action (collectively
“Rziverwalk Actions’™) were consolidated for trial by jury commencing on'January 5,
2009. (TRIAL 00000001).

10.  Plaintiffs in the Riverwalk POA Action sought to rccover damages,
based ﬁpon the following theories of liability: 1) negligence, 2) breach of express
warranty, 3) breach oi" warranty of habitability, 4) breach of workmanlike service
(against Buildstar, the ‘general contractor defendant), and breach of fiduciary duty
(against Heritagé and. HR). Plaintiffs alleged that, under one or more of those
theories, they were entitled to recover the cost of repairing various construction defects
asserted numerous construction deficiencies which were violations of the standard
building code, good construction practicés and industry standards. (TRIAL 00005191~
00005204).

11. The Riverwalk POA also asserted a derivative cause of action for breach
of fiduciary duty alleging that the corporate defendants (c‘ollecﬂvely the “Heritage
Entities”) willfully, wantonly andl recklessly breached thei; fiduciary duty by turning
over the common clements to the homeowners in a defective and detgriorated '
condition. (TRIAL 00005 [91-00005204).

12 | In the Pope Class Actioh, the class (certified via an Order to Certify the
Class, September 3, 2008) of plaintiffs sought to recover damages arising out of their
loss of use of their condominiums, during the time of the required repairs. (TRIAL
00005390-00005411).

13.  The Riverwalk Project had many'c;)nstruction defects amouﬁting to

code violations, violations of industry standards, and violations of good construction
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practices which would require extensive repair and replacement of the defective
systems. (TRIAL 00005461-00005769).

14. Plaintiffs’ estimator, Al Best of PrimeSouth, estimated that it would cost -
$8,511,425.00 in repair co‘sts (TRIAL 00000973-00000974). This amount was in
addition to the $126,577.48 the Riverwalk POA had already paid to repair defects at
the site. (TRIAL 00'000427-00000439; 00002322-00002331).

15.  Plaintiffs’ expert estimated the economic damages arising out of the léss
of the Pope Plaintiffs’ use of their condominiums (for up to four months) while the
construction defects were repaired, at $928,215.00. (TRIAL 00001041).

Continuous Property Damage

.16. Water intrusion causes datﬁages occur at different rates, depending on thé
amount of exposure and severity of thé construction deficiency. (TRIAL 00000650-
00000651}.

17.  Plaintiffs’ expert, Drew Brown, developed a scope of repair to fix the -
construction defects based upon his May 28, 2004‘ report. (TRIAL 00000701-00000717).

18.  The scope of repair required at Riverwalk included removal and
replacement 6f numerous components, suc.h as the exterior brick veneer and siding,
requirfng destruction of undamaged portions of the buildings and surrounding
landscaping. (TRIAL 00000715-000040717):‘

19.  Some ofthe repa.if work to be done at Riverwalk involved removal of
defective exterior components in areas where there was nc; damage to the building.
(TRIAL 00012277, '00012297-0001.2300).

20.  Drew Brown, the Riverwalk POA and putative class expert in the

Underlying Action testified that it was not possible to determine separate costs to

Consolidated ROA 2421

t




repair defective work and costs to repair damaged work, nor did he attempt to do so at
any time. (TRIAL 00012272-00012273; 00012277-00012278; 00012280-00012281;
00012304,

21.  Drew Brown offered testimony to the jury in Riverwalk that damages
had occurred prior to his visits, were 0‘ccufring at the time of his visits apd would
continue to occur following his inspection. He used the words “hidden conditions” (p.
64A8), “damages occur at different rates” (p. 650), “decay process moves on out into
time” (p. 651), “material is starting to deteriorate” (p. 662), “the damage we talked |
about will progress™ (p. 663),:‘;discoloration is starting to occur” (p. 676), “and keep.
in mind these bu@lc}ings are very young . . . whether those damages have manifested
themselves or not” (p. 733), ‘;we don’t ;ee the end of that damage yet.” (p. 750),
“starting to discolor” (p- 756), and “no damage at this point in time” (p. 762).

22.  Drew Brown testified regarding water stained wood: “Q: And in most
of the locations did you see where water had stained the wood? A: I wouldn’t say
most. In more than one it was evident that water had come into contact with the |
wood.” (p. 676-77).

23.  Drew Brown further testified that during his inspection in 2003 he did
not have anything in “structural distress.” He said “Well, when we did-our
investigation in 2003 we even noteci the bearing issue but really at that point in time I
didn’t see anything that was structurally in distress that.would be a failure but since
* that time it has been reported that they had some stairs that actually fell and they had
to replace.” (p. 695). Later, he testified “and in my recent visits the softness in the

middle of the decks is evident that water intrusion has occurred.” (p. 749).
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Verdict and Appeal

24,  Atthe end of the trial of the case, the trial judge directed a verdict for
Respondents in both actions on their negligence claims. The Court held that the
Heritage Entities w.ere amalgamated ;n intérest and jointly liable for purposes of any
verdict. (TRIAI_; 00001640-00001641). |

25.  The Court instructed that punitive damages can only be awarded for
willful, wanton and reckless conduct. (TRIAL 00001823-00001828).

26A. The jury found against the defendants on the breach of fiduciary duties
claims in the construction of the Riverwalk Condominiums and returned a verdict in the
POA Action of $4,250,000.00 actual damages and $250,000.00 m punitive damages.
(TRIAL 00—013548-00013549). The trial judge grénted a motion for set off, reducing the
repair cost award to $3,228,679. (Heritage, Heritage Riverwalk, and Buildstar’s Post-
Trial Motions, April 14, 2009). 2 |

. 27.  Inthe Pope Cl;zss Action, thejury retptnéd a verdict of $250,000.00 in
actual damages ar_ld $750,000.00 in punitive damages. (TRIAL 09013550—00013551).
28, On éppeal, the South Caroli'na Court of Appeals affirmed thé trial court’s

directed verdict in the POA action oh negligence. Pope v. Heritage Cmtys., [ne., 717

S.E.2d 765,779 (S.C. Ct. App. 2011). .
29.  The jury’s award of punitive damages was based upon a finding that the
Riverwalk construction defects were caused by the amalgamated defendant entities’

willful, wanton, and reckless' conduct. Pope, 717 S.E.2d at 770.°

? The Heritage Entities have appealed the judgment in both the Riverwalk
Action and the Magnolia Norta . ’

Consolidated ROA_2423




30,  The Riverwalk appellate court upheld the punitive damage award based

T e

- upon the factors outlined in Gamble stating:

As to Appellants’ degree of culpability, the trial court found relevant
Appellants' experts' admission of code and industry standard
violations. The trial court also noted the relevancy of Appellants'
admissions of selling defective condominiums. As to the factors of the
duration of the conduct and Appellants' awareness, the trial court
noted the sales of defective condominiums continued for several
years, and Appellants admitted they were aware of the construction
deficiencies. The trial court noted the admission of similar conduct in
other developments in reviewing the factor of similar past conduct.
The court also found the award reasonably related to the costs and
losses the POA. and the Class will incur as a result of the defective
condominiums. -

Pope, 717 S.E.2d at 782.

THE MAGNOLIA NORTH ACTION

31, Plaintiffs in the Magnolia North Action filed suit on May 28, 2003,
entitled Magnolia North Property Owners Association, Inc: v. Heritage Communities,
Inc., Heritage Magrfolia North and Buildstar Corporation (C/A No. 2003-CPQ26-320;)
(the “Magﬁolia North Action™), secl;ing to recover damages from the H&itage Entities
relating to the cost of re-pair of construction defects at the Magnolia Site. (TRIAL
0001 1393-00011401). Several amended complaints were filed thereafter. [TRIAL
'00011402-006[14[2 (First Amended); TRIAL 00011413-00011424 (Second Amended);
TRIAL 0001 1425—0001 1437 (Third Amended); TRIAL 00011438-00011450 (Fourth
Amended); (Fifth Amended Omitted); TRIAL 0001 1567-0001 1585 (Sixth Amended);
TRIAL 00011609-00011623 (Seventh Amended); TRIAL 00011657-00011663 (Eighth
Amended). .

32, Plaintifes Complaint alleged the following causes of action: 1) negligence

(against all Heritage Entities), 2) breach of express warranty against Heritage 3) breach of

10

Consolidated ROA_2424




‘implied warranty of workmanlike service against Buildstar, and 4) breach of fiduciary
duty against Heritage and Heritage Magnolia North (“HMN?). (TRIAL 00011657-
00011663 ).

33.  Experts testified that the Magnolia North Project cxhibited faulty

workmanship in violation of code, architect’s.specifications, and/or industry standards,
. AN

and in need of repair, including: drainage, incorrectly installed controlled joints in the
balcony ceilings, cracking drywall finish, water damage to ceilings caused by water

intrilsion from the decks and balconies, improperly installed and fastened handrails,

"improperly installed and sloped masonry, an uninstalled cavity wall system, improperly -

installed flashing, and corrosion at the window supports. (TRIAL 00006202-00006321;

00011845-00012223).

-

34.  The Magnolia North Plaintifts® damages resulted lafgé!y from defective
construction and/or materials. Defective handrail attachments, defective trim product in
areas not covered by walkways or overhangs, defective flashing, defects in the drywall,
and defects in the common avea parking lots and drives that the insuréd built all resulted
in a need to réplaqe the defeét'wely installed components and repair any found damages.
( TRIAL 00006202-00006321; 00011845-00012223). |

Continuing Property Damage

35.  Plaintiffs’ expert, Drew Brown of R. Buric, included repair
recommendations m his May 28, 2004 report based on his initial ir_westiéations. (TRIAL
00011845-00012223). |

36.  Plaintiffs’ cost expert, Prime South, prepared initial cost estimates based
inyestigation upon the May 28, 2004 Buric Report in June 2005. (TRIAL- 00006344-.

00006345; 00003764-0003773).

11
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37.  Whether damage has occurred from continuous water intrusion, depends
upon many factors, including the amount of water, the time of the exposure, and the
orientation of the building to certain prevailing weather patterns. (TRIAL 00006466-
00006471).

38. ngages from water intrusic;n will occuwr first in the areas that are most
exposed and will be greatest in those areas “and the other areas will follow on.” (TRIAL
00006467).

39.  Brown’s February 24, 2009 scope of repairs included the removal and
replacement of the entirety of the defectively installed construction systems, including the
brick veneer, windows and trim. (TRIAL 00009131-00009134). -,
40.  Plaintiffs’ claimed that removal and replacement of the defective

construction systems and undamaged portions of the buildings was necessary because the

“defects will lead to high [moisture] readings in the future and damage and the same

defects... will lead to damage into the future if not corrected.” (TRIAL 00006382)..

“41.  Incharging the jury, the court instructed that Buildstar was the G_ener'al
Contractor for the Construction of the Magnolia North Condominiums, Heritage
Magnoiia North was the entity creéted to develop éncl sell the Magnolia North
Condominiums and Heritage is the parent company to -HMN and Buildstar. (TRIAL
00007213).

42.  The court instructed that all three defendants should be treated as one for

determining any liability. (TRIAL 00007213).)

12
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43.  The court charged the jury that as a matter of law, the defendants were
negligent and breached the implied warranty of workmanlike services in the construction
of Magnolia North. (TRIAL 000007218; 000007230).

44,  Based on the court’s findings of liability, the court instructed the jury that
they must award the plaintiffs damages proximately caused by the negligent construction.

(TRIAL 000007218).

45, The court charged the jury that the general measure of actual damages to

' compensate plaintiffs for negligent construction is the cost to repair the units, past and

future, including any other reasonably related costs incidental thereto proximately caused

by the defendants’ negligent construction, tTRIAL 000007221).

46.  The court charged that the paramount purpose for awarding punitive. '
damages is not to compensate the plaintiff, but to punish and set an ¢xample for others.
“Punitive damages can only be awarded where the plaintiff proves by clear and
convincing evidence that Defcudéntsjaction were willful, wanton, malicious, and in

reckless disregard of the plaintiffs’ rights or where defendants’ actions were so grossly

negligent as to imply a willfuiness or wantoaness. A conscious failure to exercise due

care constitutes willfulness. It is the present consciousness of wrongdoing tﬁat Justifies
t.he assessment of punitive damages against ;he wrongdoer.” (TMAL‘ 000007222-
00007228).

47.  The jury rendered a verdict against the defendants on the negligence, .
breach of wartanty, and breach of fiduciary duty claims and awarded élaintiffs
$6,500,000.00 in actual damages and $2,000,000.00 in punitive damages. The court

granted defendants® post trial motion for set off based upon previous settlements with
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sub-contractors, reducing the repair cost verdict to $4,968,936.85, and denying all other
motions, including a motion to set aside the punitive damages a»;'ard. (TRIAL
00013552-00013553); Heritage Communities, Inc., Heritage Magnolia North, Inc., and
Buildstar Corporation, Inc.’s Post-Trial Motions, May 29, 2009).?
48.  Inupholding the punitive damages award on post trial motions, the court

“found that the Underlying Defeqdants violated a legal duty to comply with the Southern
Staﬁdard Building Code, that they were awate of the significant deficiencies at the
complex and that they had repeatedly comumitted their injurious conduct in upholding the
punitive damages évvard. In addition, the court found that there was also evidence of
‘deceit inasmuch as underlying defendants knew of the substantial deficiencies in the
units, yet continuéd to market them without any proactive program -to inform potential
purchasers that these substantial deficiencies existed. (Heritage Communities, Inc.,
Heritage River»\;alk, and Buildstar CorI;ora.tion, Inc.’s Post-Trial Motions, April 14,
2009).

FACTS APPLICABLE TO BOTH RIVERWALK AND MAGNOLIA NORTH

Time on the Risk

49,  Itis impossible to determine what damages happened during each year
since the Riverwalk and Magnolia North projects were constructed. (TRIAL 00013960;-

00013986).

* 50.  Property damage from water intrusion progresses over time and does not

occur immediately upon the first water intrusion. (TRIAL 00013954; 00013958-

00013961; 00013986).

* The Heritage Entities have appealed the judgment and that appeal is
still pending.

14
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51. Repair costs for progressive property damage increase over time. (TRIAL
00013961).
IV.  Policies

Heritage, Heritage Magnolia North, Heritage Riverwalk and Buildstar each

* purchased policies from Harleysville. - Trial exhibits shows the policies and policy

periods. Policies for each insured are discussed below.

Heritage was the overall developer for several projects, Heritage Magnolia North
wés the singular developer for the Magnolia North project. The entire project is the
product or work of Heritage and Heritage.Magnolia North. Heritage Riverwalk was the
singular developer for the Riverwalk project. The entire project is the product or work
of He.ritage and Heritage Riverwalk.

In Crossmann v. Harleysville, 395 S.C. 40 (S.C.2011) and Auto Owners v,

Newman,}SS S.C. 187 (S.C. 2069) the Court addressed the issue of whether the ent'u'e‘
project was viewed as a whole or i.n parts. The distinction was necessary because the
claim was made in each that the entire project as a whole was the product or work of the
insured. The Supfemé Court determined that for a general contractor, who subcontracted
the work, each building was a series of components. The same cannot be said for a
developer.

The policies listed on the chart of policies entered into evidence issued to

- Heritage, Heritage Magnolia North and Heritage Riverwalk must be said to view each

entire project as the single product or single work of the developer. As discussed below,
the only damage triggering the duty of indemnity is damage, not to the work or product

of the insured. Since the sole damage alleged in each action is wholly within the project,

15
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there can be no recoverable damage undér any policy issued to Heritage, Heritage

Magnolia North or Heritage Riverwalk.

V.

Purpose of the Declaratory Judgment Action

Harleysville filed this declaratory judgment action for the purpose of raising

issues of irisurance coverage and to ask the Court to determine its duty of indemnity.

Harleysville provided a full defense to the insured in the underlying action. The duty of

defense is not part of this lawsuit as it was provided. Harleysville defended these actions

under a reservation of rights. The record shows that Harleysville kept in close contact

with the insured throughout the handling of this matter.

The purpose of this-action is as follows:

L

(9%}

To determine if the facts and damages found in t‘he underlying
action meet the definition of “Occurrence” »\)ithiﬂ the‘meaning of .
the policy.”

If the definition of *Occiuurrence’ has been. met, to ask the Court to
allocate the damages within the award between covered and non-
covered losses.

To' determine which portion, if any, of the damages in the
underlying award meet the policy definition of “Propetty
Damage.” |

If the definitions of “Occurrence” and “Property Damage” have

been satisfied, to determine if any exclusions apply to void

-coverage,

To'determine whether the punitive damages awarded in the

16
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underlying action meet the definitions of “Occurréme”, “Property
Démage” and, if so, are those punitive damages are excluded by
the policy exclusions.

6. To conduct a Time-On-Risk analysis to determine what portion of
the dam‘ages found by the Court to trigger the duty qf indemnity

fall within the coverage period of the policy.

Of particular note, this Court finds instructive thc'N‘ewman and Crossmann
decisions that stated that “it is not the purpose of this declaratory judgment action to
relitigate‘ the issue of damages.” Harleysville has made clear in its pleadings and at all
times before this Court that it is not attempting to relitigate the issue of damages. It is,

however, asking the Court to perform a function for the first time of allocating the

" damages between covered and non-covered losses. This Court will address this issue

later in this Order. _— g

V1. Insurance Relationship

An insurance policy is nothing more than a contract for the division of risk.
Without insuran;e, e;n entity retains 100% of all risks. With insurance, geltain specified
risks.ar.e transferred. As to all claimants, the insurance company goals and the insured
goals are the same — to defeat the claimant’s effort to recover against tﬁe insured.

From time to time, contract disputes arise regarding which risks and to what
extent those risks ace either kept by the insured or assigned to the insurance company.’
South Carolina has mainta.inéd consistently that- no third party rights exist undep an
insurance policy relationship. Insurance is between the insured and insurer and is not iﬁ

place for the benefit of the party seeking to recover against the insured.

17
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~.All evidence ‘submi tted in this action showed that the insurance puréhased from
Harleysville by Heritage, Heritage Magnolia North, Heritage Riverwalk and Buildstar
was for the purpose of protecting the insured against claims by third parties. The
insurance was not for the purpose of protecting any rights of Magnolia North POAor -
Riverwalk POA. The sole evidence offered at trial on this issue was testimony from
Harleysville. Magnolia North POA and Riverwalk POA never offered any witness
testimony on this issue. The Court:must find that this bolicy was solely in place to
protect the insured and not for the purpose of providing any protection whatsoever to the
third party claimants such as Magnolia North POA and Riverwalk POA. -

Generally, a Commercial General Liability insurance policy (“GC/L”) provides
insurance coverage for property damages that result frorm an occurrence taking place
within the policy period. Each of those three élementS‘(Occun'ence, Property Damages, [
Policy Period) must be satisfied before any other analysis’is hecessary. Proof of these
essential elements is always the burde'n of the insured. This burden never shifts to the
insurance carrier. Once those essential g:lements are proven by the insured, then 'the ‘
Court must examine whether an exclusion dppliés to void coverage. Proof of avoidance
by an exclusion is always the burden of the irisurance company.

VII. Status of Insured

The insured was properly served with all pleadings and declined to make an
appearance. The insured was vepresented by counsel and notified of all hearing dates.
The insureds are not in business and have not transacted any business in approximately
L0 years. Because the insureds are out of business, the judgment holders’ only potential

available relief is the policy proceeds which are disputed.

18
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The judgment holders are Riverwalk POA, Tony Pope et. al. and Magn'olia North
POA. The insurance policies at issue each contain a provision mandating that a holder of
a final judgment can pursue recovery of the judgment under the terms of policy up to thé
policy limits. The policy contains no tEh‘d party rights but a judgment holder can step
into the shqcs of an insured in an effort to recover its judgment. The judgment holders
herein have made claims to recover the money judgments under the policies.
Harleysville and Na-tional Surety have agreed that the judgment holders are proper parties
to seek the right of indemnity, SL}bjeCt to all policy conditions. See, Lee v. Gulf, 248 S.C.
296 (S.C. 1966). |

Since the insureds, collectively, have declined to become part of this action and
are no longer in business, any rights of the insureds are hereby foreclosed and ended by
this Order. The real parties in interest to this action are the judgment holders, ;,vho are
making claims to recover under the policies, and the insurance carriers.

VII. Occurrence

An occurrence is defined by the policy as “an accident including continuous or
repeated exposure to the same general harmful élements.” The South Carolina Supreme
C;mrt recently held that a construction defect producing property damage is an
occurrence. Crossmarn. Harleysville argued that the claims alleged in the underlying
action do not meet the definition of occurrence because they are not accidental in nature
as required by the definition of occurrence. Harleysville further argued that no darﬁages
occurred outside of the project and, pursuant to the occurrence definition in Crossman
and Newman, there can be no occurrence for those damages. Our Suprerne Court has

waffled on this issue but has ultimately concluded that typical construction defects are

19.
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occurrences within the meaning of a standard CGL policy of insurance.

IX. Property Damage

A. Definition

Property damage is defined by the policy as “physical change to tangible
property.” Magnolia North POA and Riverwalk POA presented evidence in the
underlying actions that the buildings were damaged as a result of the defective
workmanship of Buildstar. Crossmann mandates that upon the showing (;f property

damage resulting from an occurrence, the duty of indemnity is triggered if damages are

shown to occur during the policy period. Property damage does not include the cost or

replacing defective work. -

B. - Dct_crmination of Property Damage Amount )

Harleysville, as part of the purpose of this action, asked the Court to perform an
analysis of the damages found in the underlyiﬁg action to detgrmine' which portion, if
any, triggers the dufy of indemnity. The recent Crossmann decision mandates that only
those damages relating to the repair cost for dar{Laged portions of the buildings are
potentially coyered loss.es under the policy. Damages to repair defective work, shoddy
workmanship, improper workmanship or to replace defective work not damaged, are not
damages that are covered by -the policy.

Harley.sville offered tcstimor.ly from a qualified expert general contractor who
performed an analysis of the damages in Magnolia North and determined that of the
100% of repair cost damages awarded, 32.93% related to damaged ﬁortions of the

building and the remainder related to the cost to correct the oviginal construction wotk to

make it code compliant. Harleysville offered testimony from a qualified expert general

20

Consolidated ROA_2434




contractor who performed an analysis of the damages in Riverwalk and determined that
of the 100% of repair cost damages awarded, 17.82% related to damaged portions of the
building and the remainder rélated to the cost to correct the original construction work to
make it code compliant.- No similar analysis was offered by any other party.

C. Evidentiary Issues

Originally, this Court sustained the objection by Magnolia North POA and
Riverwalk POA to exclude any evidence that sought to analyze the verdicts to allocate
int6 potentially covered and non-covered losses. Based on rhy review of the totality of
the evidence, [ now withdraw the sustaining of the objection and I admit into cvidence
the expert tf;stimony offered by Harleysville as to the allocation of potentially-cov&ed
versus non-covered damages. .

D. A Party Can Only Be Prejudiced By An Action To Which It Was A
Party. .

In the trial of the underlying action; tile-rle was no effort by the teial court or parties
to allocate damages. Harleysville and National Sufety were nc;t parties in the underlying
action, ' o

At the outset, it is a common p.rincipali of law, that an entity who is not a party to

an action cannot be prejudiced by the result of that action. See, Robinson v. Harris, 389

S.C, 3‘60 (S.C. 2010) (in which the court refused to apply res judicata citing the general
rule that persons and entities are not bound by court rulimgs and proceediﬁgs to which
they were not a party). A party must have the opportunity to participate in the action in
which a ruling is héld to be bound by the ruling. Every person ot entity should 'b.e given

its fair opportunity to be heard, cross examine witnesses and present evidence at the trial

-of issues that have a prejudicial effect upon it.
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There are many examples of fairness in South Carolina law showing that before a
judgment can affect the rights of a party, it must have an opportunity to present evidence.
The South Carolina Declaratory Judgment Act (S.é. dee Ann. Section 15-53-10 et.
seq.) mandates that a ruling only applies to parties in thfi action. The South Carolina
Contribution Among Tortfeasors Act, Section 15-38-10 et. seq. allows for a post verdict
breakdown of damages between tortfeasors. Confractual indemnity claims are often filed
as separate lawsuits after the underlying action. The court in those matters deteﬁnines

which portion of the damages are recoverable under contractual indemnity provisions.

See, Otis Elevator v. Hardin Construction, 316 S.C. 292 (S.C. 1994) (Otis Elevator was

" sued by the owner. Subsequent to the lawsuit, trial and settlement, Otis brought an

indemnity action against Hardin. The court determined which portion of damages was
recoverable under the contractual indemnity provision). The general principles of res
ju_dicata and collateral estoppel can only can be used against a person or entity that was a

party to the action where the ruling was held. See, Aaron v. Mahl, 381 S.C. 585 (S.C..

2009) (addressing the general principals of res judicata and collateral estoppel saying that
res judicata bars subsequent action-s b'y the same parties when the claims arise out of the
same occurreﬁce that w.'as the subject of a prior action between those parties. Collateral
e-stoppel prevénts a party from re-litigatipg an issue in a subsequent suit which was
actually and necessafily litigated and determined in a prior action, Id.).

Only the brinciples of res judicata and collateral estoppel prevent a party from
litigating an issué. In otder to apply, those smﬁe parties must have had the fair
opporttunity to or actually litigated those issues in a prior action. In this matter,

Harleysville was not a party and could not have litigated any of the coverage issues. It
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cannot now be barred from litigating those issues, for the first time, in this action.

E. No Acceptable Method Exists To Allocate Damages In The
Underlving Action ’

It is a practical impossibility for an insurance company to become so involved in
the underlying action that it receives a fair opportunity to allocate damages for coverage

issue purposes. The law at the time of the underlying trial was established by the first

Supremé Court decision in Newman v. Auto Qwners where the Court ruled that every
dollar of c;mstructfon defect damagés triggered indemaity obligations under a sta_ndard_
commercial general liability poﬁcy. Essentially, there was no issué thz;t ahy party could
present at trial to allocate damages into seemingly unnecessary categories. |

Tt has been argued by Magnoiia North POA and Riverwalk POA that Harleysville
should have attempted to intervene into the underlying action. No evidence was
presented of any carrier ever successfully interyerﬁng intoa cdnstruction defect trial for
the purpose of asking the court toiallocate damages. On the contrary, Harleysville
offered evidence of failed attempts. Harleysville further showed that it could not have
asked fo -intervlene for a purpose directly adverse to a then existing South Carolina
Stlpréme Court ruling. |

Problems exist when a carrier attempts to intervene. The act of interveation by
the insurance carrier for a goal that is adverse (o its iﬁSLlred is a dangerous proposition.

This Court has been given no evidence of what Harleysville was supposed to do once it

‘intervened. Argument was offered that it could have asked the trial court to allocate

damages. There was no guidance offered. There was no indication of the effect on the
current situation in this lawsuit if the court refused to allow Harleysville to participate or

if the court otherwise failed to properly allocate.

N
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Forcing an insurance carrier to intervene will necessarily result in an adversarial
relationship between insured and insurer. In this matter, one example is found in the
testimony of Jim Graham in thé Riverwalk action. Mr. Graham was offered by plaintiff
to show that he informed Buildstar that it »\l'afs impropetly installing Betterbil; windows,
Obviouﬂy, Buildstar would arguc that it installed the wi'ndo»?s properly. He,lrleysvillé -
would have been forced to agree with Mr. Graham and further assert that Buildstar, itsx
insured, thereafter ihteﬁtionally installed all wind;ws imprope?ly.

Harleysville offered testimony that it woﬁld héve needed to become a party to the
underlying action and present the same expert testimony that it presented herein. Ifind °
that if it had presented testimouny in the underlying action, numerous judicial rules would
have been violated. The actions of Harleysvﬂ[c would have revealed thé presence of
liability insurance. The South Carolina Rules of Evidence bar e;/idence of liability
insurance. Harleysville would have taken a position directly adverse to it insured.
Harleysville would have n.ecessari'ly argued to the jury that the acts of the insureds were
intentional and improper. I cannot imagine a judicial rule mandating that an insurance
carrier must'intervene and take a position that potentially increases ajudgmer;t against its
insured and then leave the insured Mthout policy benefits. Overall, I find it impossible
for an insurance carrier to intervene and meauingﬁllly parﬁicipate without seriously
inj Lu‘ihg the insured and violating numerous judicial rules.

The South Carolina Supreme Couurt has supported the above view and ruled that
when the fﬁéurance carrier and insured have djvergent' interests, the prqpef place for
resolution‘ of those disputes is in a post tcial action relatiﬂg to coverage. See, Sims v,

Natioawide, 247 S.C. 82 (1965); Cowan v. Insurance Co. of N. America, 22 Tll. App. 3d.
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883 (1974) both ruling that if divergent interest exist and the issue is not litigated in the
uqdetlying action, it is appropriate for the carrier to raise the issue along with any new
evidence ina subsequg:nt action.

Other jurisdictions have encountered this problem and supported the method of
resolving coverage issues in a separate and subsequent legal action.

F. Other Jurisdictions Support a Post Trial Action to Allocate Damages.

This Couwt finds opinions from other jurisdictions instructive on the method to

allocate between covered and non-covered actioﬁs. In MedMarc v, Forest Healthcare,
359 Ark. 495, 199 S.W,3d 58 {2004) the court faced the issue of hav'ing a-general verdict
and the obligation to allocate damages into covered and non-covered categories. Implicit
in its ruling that the lower court should perfdrm an allocation was a faimess platform. In
MedMarc, the court was faced with a jury verdict in the undivided amounts of $350,000
for ordinary negligence, 15;,500,000’ in damages for medical malpractice and $5000 in

damages for breach of contract. A dispute had arisen as to what portion of the verdict

. was covered and what portion was not covered. MedMarc brought an action seeking a

declaration that no part of the‘ verdict was coveted or, in the alternative, that the court ‘
should allocate damages between losses covered and not co';/ered under its policy.

The trial court in the coverage action ruled that twenty five lﬁercent (25%) of the
verdict was covered. The appellate court ruled that the court must have a sufficient basis
for allocating the verdict and remanded for an evidentiay fmding to reveal the method
and evidence l:lS.ed' to allocatg the jury’s verdict. The court stated:

While the circuit court did not allocate the judgment in this case, it
provided no basis for its apportioning to MedMarc twenty-five percent of

the liability for the Thurmond judgment. We believe that providing the
reasoning and basis for the particular allocation in the form of findings of
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fact an conclusions of law is essential. (citations omitted). A proper
allocation in this case, while perhaps difficult, is certainly not impossible.
Indeed, other courts have said it can be done. (citing Duke v. Hoch) -
(citations omitted). Because we conclude that a proper allocation is
necessary and because the circuit court provided no reason for allocating
twenty-five percent of the liability to MedMarc, we reverse and remand
the matter with directions for the circuit court to proceed with allocation
in accordance with this opinion.

MedMarc, at 503.
In D_uke v. Hoch, the appellgte court reasohed that for>practica1 purposes the best way
to address allocation was to remand the issue to the trial court for an ailocation of damages .
within the jury’s verdict, In Duke, the court stated in a section titled “Remand” the court
stated:

In the District Cout, a threshold question is whether at the merits trial
insurer’s counsel, by some means not revealed in the present record,
discharged his responsibility of notifying the insureds of their interest in
the form of the verdict. If the insurer cannot show that it did, the court
will face the issue of attempting retrospectively to allocate the damages
awarded. In saying that Duke is relieved of his burden, we refer to the
“risk of non-persuasion” IX Wigmore, The Law of Evidence Section
2485 (3™ ed.). Duke continues to have the burden 6f producing “a
quantity of evidence fit . , . to form a reasonable basis for the judgment.”
[d. at Section 24587, at 279. The primary source of evidence will be, of
course, the transcript of the merits trial, containing the evidence on which
the jury based its verdict. The trial judge, as trier of fact, will be in the
position of establishing as best he can the allocation which the jury
would have made had it been tendered the opportunity to do so. Ifit is
impossible for the court to make a meaningful allocation based on only

- the transcript, Duke should.have the right to adduce additional evidence
and Home to present evidence in rebuttal. :

Duke, at 984,

Restor-A-Dent_v. Certified Alloy, 725 F.2d 871 (2d Cir. 1984) addressed the

impracticability of intervention by a carrier. Attempts to intervene for the limited pugpose of
requesting that the trial court have the jury specify the basis of any verdict in favor of the

plaintiff by way of a special verdict or answers to interrogatories have generally been

26

Consolidated ROA_2440




unsuccessful. See Christopher Lyle Mcllwain, Clear as Mud: An Insurer's Rights and Duties
Where Coverage Under a Liability Policy is Questionable, 27 Cumb. L. Rev, 31 (1997). This
is mainly because state supreme courts ha\k held that liability insurers have no absolute right
to intervene, and that the trial court has the virtually irreversible disctetion to grant or deny
intervention. Id.

In Restor-A-Dent, Unigard, the insurance carrier, was denied on its requesf to
intervene. The court ruled that the critical inquiry regarding Unigard’s right to intervene
under Rule 24(a)(2) was whether Unigard had an “interest” relating'to the property or
transaction which was the subject matter of the action. Restor-A-Dent noted that the Supreme

Court has found that the interest must be “significantly protectable.” Sce Donaldson v. United

States, 400 U.S. 517, 537 (1971). The Supreme Court has said that such an interest must be

direct, as opposed to remote or contingent. See, e.g., Aif Line Stewards and Stewardesses

Ass’n v. American Airlines, Inc., 455 F.2d 101, 105 (7* Cir. 1972); In re Penn Central

Commercial Paper Litiqati;m, 62 F.R.D. 3:41, 3{16—47 (S.D.N.Y. 1974), aff'd without opinion,
515 F.2d 505 (2d Cir. 1975). The court found that the interest aésert.ed by Unigard was
dependant upon two contingencies, a jury verdict for Restor-A-Dent and a finding in a
separat.e litigation between Unigard and Certified that Unigard was not responsible for

indemnification of certain types of losses under the terms of the policy. Id. at 875.

In United States Fidelity & Guaranty Co. v. Adams. et al., 485 So. 2d 720, 1986 Ala.
LEXIS 3453 (1986) the court held that intervention in the construction setting is improper.
The court noted that, in the event a verdict, USF&G may determine its liability by subsequent
litigation. Id. at 721.

| In Connecticut, an insurance company sought permissive intervention. Hunter v,

3
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Peters, 2001 Conn. Super. LEXIS 3761 (2001), Unreported Decision.. The court denied the
motion reasoning that allowing such intervention could create a potential conflict of interest

for the attorney furnished by the insurance company. In denying the motion, the court opined

that “[Flactual questions left unanswered in the pending action may have to be answered in a

second action.’; Id at3. -

In Maine én Insurance company, defendant physician’s professional liability insurer,
had undertaken his defense but also sought to participate as a party to protect its intei‘est in
establishing whether the basis for liability was covered by the physician’s policy. Donna v.
Kalamaras, 485 A.2d 222 (Me. 1984). The appellate court affirmed the lower court’s denial of
Medical Mutual lInsurance Company’s motion to intervene. The court stéted that an insurer

' 9
can litigate coverage questions in a subsequent action, explaining that its reasoning in

‘Marston’ “cannot rationally be interpreted as meaning that a general verdict will preclude the’

insurer from later litigating its coverage questions.” Id- At 224, In rejecting Medical Mutual’s
contrary interpretation of Marston, the court noted that “in the absence of special findings of
fact, our decision may necessitate a second trial on the duty to indemnify.” Id.

In Florida, an insurance company sought to intervene. Emp. Ins. Of Wausau v.

Lavender, et. al., 506 So.2d 1166, 12 Fla. L. Weekly 1240 (1987). In denying the insurer’s

motion to intervene before the verdict, the cowrt noted that the question of insurance coverage

‘can be determined in a subsequent litigation. 506 So.2d at 1167, 12 Fla. L. Weekly at 1240.

In Indiana, an insurer petitioned to intervene. Allstate Ins. Co. v. Keltuer, S42N.E.2d

879 (Ind. Ct.. App. 2006). In affirming the lower courts denial of the motion, the court

* Marston v. Merchants Mutual Ins. Co., 319 A.2d 111 (Me. 1974)
discussed an insurer's duty to defend and held that, where an insurance
company refused to defend it will be bound by the judgment in that
action, as to issues which were or might have been litigated in that
action, in a subsequent suit by the injured person for recourse to the
policy. :

t
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disagreed with insurer’s assumption that if there was a general verdict against its insured that
did not distinguish between covered and uncovered damages, there would be no later
opportunity to make that distinction. /d. at 883. The court explained that the insurer would be

permitted to bring a subsequent action to raise its policy defense against paying the full

" amount of any general judgment against its insured. Id. At this later action the coverage issue

“might be determined by examining the evidence and argument of counsel presented during
the underlying trial or by the presentation of additional evidence.” /d.
In Illinois, insurers sought to intervene in the action to obtain a declaratoryjtldgnlent

that the insurers had no obligation to indemnify insureds for any jadgment entered against-

them. Davila v. Arlasky, 141 F.R.D. 68 (ND [k 1991). In c‘ienying the motion to intervene,
the court explained that the insurers could not obtain a judémerit on coverage until after the
underlying dispute was settled. Id. |

For the reasons stated above, and supported by the South Carolina Sufn‘eme Courtin
Sims, I ﬁnd‘ it impracticable and impermissible t; intervene and further find that this
declaratory judgment acti;m is the best forum for analysis and resolition of the damage

aliocation issue.

G. Allocation of Damages

Hatleysville presented expert testim9ny for the Magnolia North project showing a
repair ¢ost percentage breakdown of 32.93% of costs relating to repairing damaged
portions of the building. The total actual damage award in this matter, after set off, is
$4,968,937 million d’ollars. Since only 32.93% of the damages relate to damaged
portions of the building, the total potentially recoverable amount of damages undeg the

insurance policies is $1,636,271. "

29.
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Harleysville presented expert testimony for the Riverwalk project shoWing a
repair cost percentage breakdown of 17.82% of costs relating to repairing damaged

portions of the building. The total actual damage award in this matter, after set off, is

- $3,228,679 million dollars. Since only 17.82% of the damages relate to damaged

portions of the building, the total potentially recoverable amount of damages under tﬁe' :
insurance policies is $575,351. |

X. Exclusions

Harleysville asserted exclusions to defeat coverage. Because this Court has ruled
that no property damages occur during policy periods and therefore, no duty of indemnity
is triggered, this Court need not address the exclusions.

However, since the issue of exclusions was raised, in order to properly preserve
those issues, the Court will address exclusions.

The Harleysville Policy contains the following exclusions, relevant to this action,
which are ix;corporated into the NSC Policy:

a. Expected or Intended Injury -

“Bodily injury” or “property damage” expected or intended from thcl

standpoint of the insured.
E3 2

J- Damage to Property

“Property damage® fo:

) Property you own, rent or occupy; -

(2)  Premises you sell, give away or abandon, if the “property damage® -
arises out of any part of those premises; '

(3)  Property loaned to you;

(4)  Personal property in the care, custody or control of the insured,

(% That particular part of real propecty on which you ot any ‘
contractors or subcontractors working directly or indirectly on your
behalf are performing operations, if the “property damage’ arises
out of those operations; ot
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(6) That particular part of any property that must be restored, repaired
or replaced because “your work™ was incorrectly performed on it.

Paragraphs (1), (3) and (4).of this exclusion do not apply to “property
damage” (other than damage by fite) to premises, including the contents of .
such premises, rented to you for a period of 7 or fewer consecutive days.

A separate limit of insurance applies to Damage to Premises Rented to

" You as described in Section [1I — Limits of Insurance.

Paragi‘aph (2) of this exclusion does not apply if the premises are “your
work™ and were never occupied, rented or held for rental by you.

Paragra;ihs (3), (4), (5) and (6) of this exclusion do not apply to liability
assumed under a sidetrack agreement.

Paragraph (6) of this exclusion does not apply to “property damage™
included in the “products-completed operations hazard”, :

Damage to Your Product :
“Property damage” to “your product” arising out of it or any part of it.

Damage to Your Work
“Property damage” to “your work™ arising out of it or any part of it and
included in the “products-completed operations hazard”.

This exclusion does not apply if the damaged work or the work out of
which the damage arises was performed on your behalf by a subcontractor.

Damage to Impaired Property or Property Not Physically Injured
“Property damage” to “impaired property” ot property that has not been
physically injured, arising out of: ‘
(1) A defect, deﬁmenoy, inadequacy or dancexous condition in “your
product” or “your work™; or
(2) Adelayor fadure by you or anyoune acting on your behalf to
~ perform a contract or agreement in accordance with its terms.

This exclusion does not apply to the loss of use of other property arising
out of sudden and accidental physical injury to “your product” or “your
work” after it has been put to its intended use.

Recall of Products, Work or Impaired Property

Damages claimed for any loss, cost or expense incutred by you or others
for the loss of use, withdrawal, recall, inspection, repair, replacement

adjustment, removal or disposal of:

() “Youwr produﬁt”;
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2) “Yout work™; or
i 3 “Impaired property”;

if such product, work or property is withdrawn or recalled from the market
or from use by any person or organization because of a known or
suspected defect, deficiency, inadequacy or dangerous condition in'it.

[TRIAL 00012750-00012753).
Definitions

13.  “Occurrence” means an accident, including continuous or repeated
exposure to substantially the same general harmful conditions.
. * * *
16.  *“Products-completed operations hazard”:
a.  Includes all “bodily injury” and “property damage” occurring away
ﬁom premises you own or rent and arising out of “your product” ot
“your work™ except: C

(2)  Work that has not yet been completed or abandoned .....

17.  “Property damage” means:
a. Physical injury to tangible propetty, mcludmg all resulting loss of
" use of that property. All such loss of use shall be deemed to occur
at the time of the physical injury that caused it . . ..
22, “Your work™
(‘ a. Means: , .
(D Work or operations performed by you or on your behalf;
and :
(2) \/Iatenals parts or equipment furnished in connecnon with
~ such work or operations.
b. Includes
(H Warranties ot representatlom made at any time with respect
to the fitness, quality, durability, performance or use of
“your work™, and
(2)  The providing of or failure to provide warnings or
instructions.

(TRIAL 00013206; 00013231-00013234).
The insureds in this matter fall into three (3) categories. Heritage is a developer
for the various projects. Heritage Riverwalk and Heritage Magnolia North are developers

for the specific projects. Buildstar is the general contractor. Each is addressed below.

There is no evidence in the underlying transcripts to support a claim that Heritage,
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Heritage Riverwalk or Heritage Magnolia North were involved in the construction phase.
The sole entity involved in the construction phase was Buildstar, the general contractor.

A Expeeted or Intended

The record is replete with the notion that Buildstar intended the work to be
petformed in the manner it was performed. Areas of defect were brought to the attention
of Buildstar during construction. Buildstar, instead, chose to continue the current status:

of the construction methods. The Jim Graham deposition reveals that Buildstar was

‘aware of the construction problems.

The punitive darﬁages awarded in each action required a burden b‘f prQ(;‘f that the -
insureds sold the céndominium units with a c’onscious intention of wrongdoing. Since
the jury awarded puhitive damages against each insured on all claims, it cannot be said
that the insured did not expect or intend the damage. On tbat» basis, all damages are
excluded and there is no duty of indemnity. '

B\. Your Worlk Exclusion

The policies issued to Buildstar contain a subcontractor exception excluding
damage to “your work.” The recent ruling in Newman conc:ludes that the “your work™
exclusion is inapplicable'to general contractotrs such as Buildstar. Harleﬁlsville still teok
the position that the entire project is the work of the general contractor. There was no

allegation or evidence of any damage occurring outside of the project. Despite

-Harleysville’s position, this Coutt must follow the law as established by Newman and

decline that the *your work™ exclusion applies to Buildstar.
Heritage, Heritage Magnolia North and Heritage Riverwalk were entities formed

as developers. There were no subcontractors of these insureds. The entire project was
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their *work.” All of the work on the project falls into the category of “your work” since
it cannot be argued that the entire project was not the “work” of Heritage, Heritage
Magnolia North and Heritage Riverwalk. As such, the “your work” exclusion results in

no duty of indemnity being triggered for any policy issued to Heritage, Heritage

‘Magnolia North and Heritage Riverwall.

C. Your Product Exclusion
The recent ruling in Newman concluded that the “your product” exclusion is
inapplicable to general contractors such as Buildstar, Harleysville still took the position

that the entire project is the product of the general contractor, There was no allegation or

-evidence of any damage occurring outside of the project. Despite Harleysville's position,

this Court must follow the kaw as established by Newman and decline that the “your
work” exciilsion applies to Buildstar.

Heritage, Heritage Magnolia North and Heritage Riverwalk were entities formed
as devélopers. All of the wdrk on the project falls into thecateéory of “yoﬁr product”
since it cannot be argued that the entire project was not the “product” of Heritage,
Heritage Magnolia North and Heritage Riverwalk. As such, the “your product” exclusion
results in no duty of‘inderrinity being triggered for any policy issued to Heritage, Heritage

Magnolia North and Heritage Riverwalk.

D. Impaired Property Exclusion

The policies involved in this matter each contained an ‘;hnpaircd property”
exclusion, The evidencé in the underlying action reveals that prol;lems existed with the
project at the timé of sale. Building codes and industry standard practices were not

followed. The result is that any damage alleged was to a product that was already
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damaged or “impaired.” The “impairéd property” exclusion acts to defeat any duty of

. indemnity on any policy.

E. Damage to Property

The policies involved in this matter each contained a “damage to propeity”
exclusion. Pursuant to this exclusion any propetty owned, rented or occupied. At the
time of all damage taking place during any policy petiod, if any, the common elements

continued to be owned by Heritage, Heritage Magnolia North and Heritage Riverwalk.

(See, Factual Background). It was not until well after the tinal policy period that the
ownership of the common elements was transferred to the individual property owner’s
associations. Since the property experiencing damage during the policy peridd was
owned by the insureds, therc can be no indemnity triggered under the policy for any
damage occurring during a p.olicy period.

XI. Punitive Damage Issue.

The parties seek a declaration as to whether the punitive damage award in each
case is covered.

A. - Jury Instructions

Asis no;ed above, in the RiverWalk POA and Pope consolidated trials, the trial
éourt instructed that punitive damages could oniy be awarded for willful, wanton and
reckless conduct or where a defendant’s actions “were so grossly negligent as to irply a
willfulness or wantonness”. (TRIAL 00001824).. Specifically, the trial court charged the
jury that punitive damages were “ilﬁpoéed as punishment” and were “not intended to -
compensate”. (TRIAL 00001823-00001824). The court further charged that punitive

damages were awarded to punish a “defendant’s recklessness, willfulness, wantonness, or
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malicious conduct™. (TRIAL 00001823). The trial court clear‘ly instructed the jury that,
in ordef to recover punitive damages, a plaintiff must prove acts beyond mere negligence.
(TRIAL 00001825). With that charge given, the jury returned a verdict for the POA
which included $250,000.00 in punitive damages. (TRIAL 00013548-00013549). In the
Pope Class Action, the jury returned a verdict which included $750,000.00 in punitive
c_lamages. (TRIAL 00013550-00013551t). As noted by the South Carolina Court. of
Appeals in its opinion affirming the verdicts, the jury’s aw'ard of punitive damages was

based upon a finding that the Riverwalk construction defects were caused by the

amalgamated defendant entities® willful, wanton, and reckless conduct. Pope, 717 S.E.2d

at 770. In performing its analysis of the punitive damage awards under Gamble v.

* Stevenson, 305 S.C. 104, 406 S.E.2d 350 (1991), the Court of Appeals relied upon the

defendants’ experts’ admissions of code and industry standard violations, defendants’

admissions regarding the continued sale of defective units with knowledge of the units’

defects, and cvidence of similar conduct in o-ther developments. Pope, 717 S.E.2d at 782.

In the Magnolia North Action, the trial court likewise charged the jury that the
paramount purpose for awarding punitive damages is not to compensate the plaintiff, but
to punish and set an example for others. As the trial court instructed

[pJunitive damages can only be awarded where the plaintiff proves
by clear and convincing evidence that Defendants action were
willful, wanton, malicious, and in reckless disregard of the

plaintiffs’ rights or where defendants’ actions were so grossly
negligent as to imply a willfulness or wantonness. A conscious
failure to exercise due care constitutes willfulness. It is the present
consciousness of wrongdoing that justifies the assessment of punitive
darnages against the wrongdoer.

(TRIAL 000007222-00007228). With that charge given, the jury rendered a verdict

which included $2,000,000.00 in punitive damages. (TRIAL 00013552-00013553)..
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B.  Post ’l;x'ial Review of Punitive Damages

In uphollding the punitive damages award on post trial motions, the trial court
found that the defendants violated a legal duty to comply with the Southern Standard
Building Code, that they were aware of the significant deficiencies at the complex and
that they had repeatedly committed their injurious conduct. In addition, the court found
that there was evidence of deceit inasmuch as underlying defendants knew of the
substantial deﬁciencies in the units, yet continu_ed to market and sell them without any
proactive ‘pro gram to inform potential purchasers that these substantial cieﬁciencies
existed. (Heritage Communities, Inc., Heritage Riverwalk, and Buildstar Corporation?
Inc.’s Bost-Trial Motions,vApril 14, 2009). |

C. Appecllate Court Review

In affirming the verdict, the South Carolina Court of Appeals found that the trial

court properly applied Gamble and Mitchell v. Fortis Insurance Co., 385 S.C. 570, 584-

89, 686 S.E.2d 176, 183-86 (2009), in reviewing the jury’s award of punitive damages.’

Magnolia North Prdp. Owners' Assoc., Inc, v. Heritage Communities, Inc., et al., Slip
Opinion No. 4943 (Feb. 15, 2012).

D. Policy Application Shows that the Punitive Damages Awards in thése
Actions are Not Covered Losses

For the reasons set forth below, I find that no part of the punitive damages awards

described above meets the definition of “bodily injury” or “property damage” as defined

5 The Mitchell “guideposts” include the “reprehensibility” of defendant’s conduct. 385 S.C. at 584-89, 686
S.E.2d at 183-86. The Gamble Factors are: (1) defendant's degree of culpability; (2) duration of the
conduct; (3) defendant's awareness or concealment; (4) existence of similar past conduct; (5) likelihood of
deterving the defendant or others from similar conduct; (6) whether the award is reasonably related to the
harin likely to result from such conduct; (7) defendant's ability to pay; and (8) other factors deemed
appropriate. 305 S.C. at | 1 1-12, 406 S.E.2d at 354.
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in the various Harleysville policies and/or.any policies which follow form.® Even if the .
punitive damage awards constituted “bodily injury™ or “property damage”, the acts
underlying the damages awards cannot be defined as an “occurrence” under the
apf)licable policies. Finally, even if an “occurrenge” existed which resulted in “bodily
injury” or “property damage”, the “expected or intended” exclusion acts to void any

- potential duty of indemnity.

1. No Bodily Injury or Property Damage

Punitive damages are not “bodily injury” or “property damage” under the policies.
(TRIAL 00012750). A “bodily injury” is defined as “injury, sickness or diseas.e
sustained by a person, including death resulting from any of thése at any time. (TRIAL
00012758). “Property damage” is defined by the policieé as “physical injury to tangible
propetty, including all resulting loss of use of that property” and/or “loss of use of |
tangible property that is not physically injured.” (TRIAL 00012761). This Court must:
interpret these definitions as they are “understood in their plain, ordinary, and popular

sense.” B.L.G, Enters.. Inc. v. First Fin, Ins.vCo., 334 S.C. 529, 514'S.E.2d 327, 330

(S.C. 1999)).

In Riverwalk and Pope, the trial court charged the jury that punitive dar:nages
were “imposed as punishment” and were “not intended to compensate”. (TRIAL
00001823-00001824). L.ike‘wise, in Magnolia North,‘ the trial couft charged the jury tl{at
the paramount purpose for awarding punitiv"e damages is not to compensate the plaintiff,

but to punish and set an example for others. (TRIAL 000007222-00007228). To hold

8 it is only after "property damage" has been alleged that the question of "occurrence” is
veached. Crossman I, 395 S.C. 40; 717 S.E.2d 589: 2011 S.C. LEX1S 277, *12.
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that damages awarded as “punishment” and not as “compensation™ for “bodily injury” or

“property damage” would be torturing the language of the policies. S.C. Farm Bureau

Mut. Ins. Co. v. Kennedy, 390 S.C. 125, 700 S.E.2d 258, 261 (S.C. Ct. App. 2010)

2. No Occurrence

Even if covered “property damage” vor “ bodily injury” existed, the acts
underlying the punitive damage awards do not constitute an“occurrence” under the
Hér]eysville policies and/or the policies which follow form. Under the I-Iarvleys'v.ille
policies, “occurrence™ is defined as an “accident, including continuous-or repeated
exposure to substantially the same harmful conditions.” (TRIAL 00012761). Itis
important to note thét the analysis of whether an “occurrence” exists for the pLu"poses' of
punitive dar'nages should be distinct from the analysis of whether an “occurrence” exists
for negligence damages due‘ to ”éontinuous or repeated exposure to substantially the same -
general harmful conditions™ as defined in Crossman II. Therefore, the court must
consicier whe.ther the acts underlying the punitive damages verdict were an “accident”.

Under South Carolina law, in the absence of a prescribed policy deﬁr'xition, an
*accident” is defined as an “unexpected happening or event, \YhiCh occxlu's by change and
usually suddenly, with harmful result, not intended or designed by the person suffering

the harm or hurt.," Green v. Ins. Co. of America, 254 S.C. 202 (S.C. 1970). "“An

accident is never present when a deliberate act is performed unless some additional
unexpected, independent and unforeseen [circumstance exists or] happening occurs

which produces or brings about" the injury. Manufacturers and Merchants Mut. Ins. Co.

v, Harvey, etal, 330 S.C. 152, 498 S.E.222 (S.C. App. 1998) (citing Vermont Mutual

Insurance Company v. Malcolm, 128 N,H. 521, 523-24, 517 A.2d 800, 802 (1936)).
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The transcript testimony in the Riverwalk, Pope, and Magnolia North cases
clearly demonstrat¢ that the jury believed either: (1) the underlying defendan_ts acfed ina
willful, wanton, and malicious manner, with reckless disregard of the plaintiffs’ rights
and/or (2) the underlying defendants’ actions were so grossly negligent as to imply a
willfulness or wantonness. The above-cited jury instructions on puru'tiveA damages
demonstrate that the evidence necessary to support punitive damages is intentional
conduct. The juries came back with punitive damages verdicts, which were upheld on
appeal. For purposes of its analysis, this Court is required to conclude that the juries
followed the insnuf:tions given to them. Intentional conduct is not an “unexpécted
happening or event”. In fact, the juries based their punitive a\,\}arcls, in part, based on the
underlying defendants’ admitted violation of code and industry standards, continued sale
of defective units with knowledge of the units’ defects, and evidence of similar coriduct
in other developments. These acts cannot be deemed “unexpected”. By awarding
punitive damages, the jury was, in effect, ruling by clear and convincing evidence that the

conduct of the insured was not accidental.

3. Excludedl by Expected or Intended Exclusion

f’inaﬂy, even if an “occurrence” existed which resulted in “bodil;/ injury” or
“property damage”, the “expected or intended act” exclusion bars coverage. The
Harleysville policies specifically exclude from coverage “bodily injury” or “property
damage™ which is “expected or'intended from the standpoint of the insured.” (TRIAL

00012750). Although the South Carolina appellate courts have not interpreted the

““expected and intended™ exclusion in the context of commercial general liability policies,

it is valid public policy that contracts of insurance should not be construed to inderanify
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an insured for damages resulting from its own intentional misconduct. See, Solg Cup

Co. v. federal Ins, Co., 619 F.2d 1178, 1187 (7th Cir.), cerf. denied, 449 U.S. 1033, 66 L.
Ed. 2d 495, 10‘1 S. Ct. 608 (198Q). To allow coverage for intentional or willful acts is a
license for an insured to commit l';armful, wanton, or malicious acts, -

Based upon the evidence in the uncierlying transcripts, the cﬁarges to the jury, and
the verdicts rendered, the acts upon which the puniﬁve damage awards were based were
clearly intentional. As well, because the evidernce in the cases showed that the defendants
wete aware of the same or subétantial’ly recwrring defects and subsequent damages at
various projects priot to the full development of the Riverwalk and Magnolie; North
projects, for defendants to continue constructing the bdild"mgs in the same manner, while
knowing it was iﬁcorrect, and continuing to ‘sell the units with the knowledge that they
were defective, the defendants surely understood the damages that might occur ﬁ'ém their
intentional acts.

For the above reasons, 1o paﬁ of any punitive d;nﬁge award in these actions

triggers the duty of indemnity under any relevant policy.

XM Time-On-Risk Analysis’

A. Standard Application

The South Cardlina Supreme Court adopted the time on risk method for allocation
of damages in the Crossmann opin-ion. It is this Court’s duty to determine what pottions
of the damages fall within pol)icy periods and which po_rtions of the damages fall outside
of the damages periods. ' | .

Crossmann addressed time-on-risk and established the calculation rules. It

addressed concerns and stated as follows:
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An ideal application of the “time-on-risk” approach would require the finder of
fact to determine precisely how much of the injury-in-fact occurred during each
policy period and precisely what quantum of the damage award in the underlying
suit was attributable to that injury. Unfortunately, it often “both scientifically and
administratively impossible™ to make such determinations. (citations omitted)

In cases where it is impossible to know the exact measure of damages attributable
to the injury that triggered each policy, courts have looked to the total loss
incurred as a result of all of the property damage and then devised a formula to
divide that loss in a manner that reasonably approximates the loss attributable to
each policy period. The basic formula consists of a numerator representing the
number of years an insurer provided coverage and a denominator representing the
total number of years during which the damage progressed. This fraction is
multiplied by the:total amount the policyholder has become liable to pay as
damages for the entire progressive injury. In this way, each triggered insurer is
responsible for a share of the total loss that is proportionate to its time on the risk.

Crossmann at 15.
Crossmann provided that this Court has discretion to view evidence that might
suggest when the damages occur and to apportion those damages into certain time

periods. The damages in these matters are typical progressive construction defect

damages that naturally flow from continuous water intrusion. Damages form over a long

period of time. TBe expert testimony offered .by each plaintiff in the underlying action
supports a long and progressive damage period flowing from shortly after the certificate
of occupancy was issued through the verdict date. Since the jury was informed that
damages were continuing, the end date should be the verdict date. There was no effort in
the underlying action to signify .the precise date when damages began to occﬁr or when
they stopped occurring. To the contrary, my view of the evidence suggests that damages
began at sorme undisclosed point in time after constructioﬁ and are continuing today. The
POASs’ best evidence offered in the declaratory judgment trial indicated that damages ‘
likely began at the first significant rain event foll(')wing the issuance of the certificates of

occupancy. No specific evidence was offered as to which part of the alleged damages
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began at that time, Testimony in the underlying trial indicatt.ecl that property damages
first manifested in 2003-2004 when the expert hired by each POA inspected and
docleented the property damage. The damage, according to the same expett, continued
through the date of trial. Plaintiff’s expert testified that damages are progressive and that
the condition of the buildings would worsen over time and that significant structural

damages had manifested themselves between his visits in 2003 and the time of trial, (See,

Factual Bg(&round‘in this Order).

This Court needs to choose a start date and an end date for the time on risk
calculation. Opinion evidence was offered showing that no damage n;anifested itself as
of the date of the cerf(iﬁcat;as of occupancy. In fact, had evidence suggested the
manifgstation of damages at certificate of occupancy, much of thé claims brought by |
Magnolia North POA and Riverwalk POA would have been barred by the statute of '

limitations. It is counterintuitive for Magnolia North POA or Riverwalk POA to claim in

‘the me‘lerl.ying trials that they did not know of damages unti} well into 2000 in order to

meet the statutory limitations requirement when the Complaint was filed in late 2003
'aﬁdz in conjtrast, to now claim thatudamages manifested themselves in 1958 and 1999
shortly after thé first certiﬁcate_.s of occupancy’ in December of 1998. A party cannot have
it both ways: |

Crossmann provided for a default method of calculating time on risk petiods. The

court used a stipulated 30 days following the certificate of occupancy and settlement date.

Using those dates allowed the Court to set forth a fair and reasonable petiod for
allocation of damages.

The attached chart shows the time on risk analysis taking into consideration the
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recoverable damages, applicable policy periods, progressive period in which damages

accrued and total damages recoverable under the policy. The total repair cost property

damage figure recoverable in the Magnolia North action is $220,102.60. The total repair
. )

cost property damage figure recoverable in the Riverwalk action is $101,784.21.

B. Alternmﬁ?és to Srtarndnrd D;'xrmzﬁlgc Periocrlr

Crossmann, as set forth above, utilized a damage period of the respective

certificates of occupancy plus 30 days and the date of the settlement. The Crossmann
court defined this as the ‘;de;fatllt method” for calculating time-on-risk.

In this action, an alternative method 't.o the standard meth;)d resﬁlts‘ iq ZEero
covered damages. If the verdict date is not used, the court can consider using other dates.

However, out of judicial fairness, if the Cowrt is using a date sooner than the verdict date,

it must hecessarily use a starting date later than the certificate of occupancy date. The .

start date under such a scepario is likely after the expiration of the final policy period.

Testimony was offered at trial by expert witnesses. Harleysville offered expert

" testimony indicating that damages typically do not manifest themselves to the point -

necessitating repair until séveral years after the building-has been in existence.

Contrarily, theju‘dgmentyholdets’ expert offered lopinion testimohy that damages begin
immediately. The technical evidence submitted in the underlying trial and madé part of .
this record supports Harleysville’s position. Pictures were offered of conditions taken in
2003 and 2004 showing areas where damages had not yet occurred. The evidence
offered by each POA in the underlying actions, however, was that damages had inc‘reased

over ime. Evidence was further offered that damages had worsened. Drew Brown

indicated: that much of the damage was to come in the future. (See, Factual Backeround
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herein and trial testimony of Drew Brown).

If [ were to significantly shorten the damage period by moving up the “end”” date
of the damages, I would also be compelled to choose a later “start” date for the damage
period. Since thé insurance ceased to provide any policy period beyond August of 2000,
there would be no damages occurring in any policy period.

XI1I. Loss of Use

Loss of use was only awarded in the Riverwalk action. The policies at issue
address damages awarded for loss of use. Obviously, the loss of use claims have not yet
occﬁn‘cd, even at the tirne of this Order, since the evidencé offered to support loss of use
in the underlying aétion related to the time when the tepairs are being performed and the
unit owners are required to vacate the premises. Evidénce in this ac.tion suggested that
repai'ré have not yet begun and no unit owner‘has vacated the building. Evfdence_ was
offered for the cost of alternate housing to sﬁpport the claim. The jury awarded actual
damages of $250,000 and punitive damages of $§750,000. Loss of use was not presgnted
in the Magnolia North action.

‘The policy provides for loss of use damages in “ptoperty damage” which is

“defined as: “(a.) Physical injury to tangible property, including all resulting loss of use of

that propetty; ot (b.) Loss of use of tangible propetty that is not physically injured.” The
policy further explains that “Property damage that is loss of use of tangible property that
is riot physically injured will be deemed to occur at the time of the occurrence that caused
i.”

No testimony was offered supporting any claim pursuant to section (a). The sole

claim for loss of use is found under section (b). The Coutt must, pursuant to section (b)

45

Consolidated ROA_2459




(

determine the date of the occurrence to the property that caused the loss of use.

Crossmann made clear that no occurrence exists until property damage is shown.- The

‘ property damage necessitating the unit owners to vacate their units has not occurred as of

the date of this Order. To the contrary, all testimony indicates that no unit owner has yet

to vacate his or her unit. Until property damage is sufficient to necessitate moving out of

the units, there is no loss of use, There can be no loss of use deemed to occur during the
3

policy period.

If this Court were to determine that the occurrence happened at an earlier event, it

would need to analyze the record to make such a determination. The insured and

judgment holder offered no evidence sufficient to make such a determination. The Court
could follow an analysis similar to the time-on-risk analysis. As diécussed above and
with the Crossmann decisio;l, damagés in a construction project are progressive in natue
The evidence presented in the underly'mg action was that much of the damage to the
buildings is hidden. Even as of 2010, Baiden’s testimony showeci that no more than
17.82% of the repair costs are related to property damage. Since the damages aie
progressive, it is difficult to believe that the loss of use is caused by assumed damages
that are minimal at best occurring prior to 2001. The property damage necessitating the
repair resulting in causing unit owners to vacate, did not occur -until.well after the last
potential policy expired. Whilé the Court could conduct the same time-on-risk analysis,
it is clear that the property damage necessitating the loss of use.did not occur during any
policy period.

No part of the loss of use or the occurrence causing tt\xe loss of use, took place

during the policy petiods and therefore, there is no duty of indemnity for the loss of use
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verdict in the Riverwalk action.

XIV. Effect of Appellate Decision on Underlving Action

The underlying action (Magnolia North POA v. Heritage, Buildstar and Heritage

Magnolia North & Pope et. al. v Heritage. Buildstar and Heritage Magnolia North) are

currently on appeal. In the event that the appellate court remands for a new trial or any

other issue affecting damages, this Order will either be declared null and void or

- modified as necessary. Following the final ruling on the appeal, if necessary, either party

is granted leave by this Order to petition this Court for a modification of this Order.

XV. Court Order and Declarations

- Based on the foregoing, T hereby ORDER the following declarations:

"1

The judgment holderé are the real parties in interest to assert the claims to
satisfy their respective judgments. The insureds declined to participate
and all rights of the insureds are foreclosed.

The construction defects allege in the undérlying actions are oécurrenc’:es.
The verdicts in the underlying action consist of damages relating to

repairing defective workmanship and repairing damaged portions of the

buildings.

In Magnolia North, the total actual damage award, after set-off, of

$4,968,937 dollars consists of $1,636,27! dollars relating to repairing

. damaged portions of the building.

‘The total damage award meeting the policy definition of property damage

in the Magnolia Notth action is $1,636,271 dollars.

The verdict in the Magnolia North action awarded punitive damages in the
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10.

LL.

12.

amount of $2 million dollars. Those damages, based on the evidence and
jury instruction, necessarily were awarded for willful actions of the
insured and therefore are not accidents under the deﬁni;ion of occurrence,
Said punitive damefges would also be excluded pursuant to the Exbected or

Intended exclusion.

* The time-on-risk calculation, because there is no credible evidence to

show-when damages began or ehdgd, utilizes a damagés period beginning
at the certificate of occupancy and ending at the date of the verdict.

The policies issued to Heritage and Heritage Magnolia North are not
triggered because no damage is alleged in this action or the underlying
action to have occurred outside of the Magnolia North project. The
Magnolia North project is the entire product or work of the developers,
Heritage ‘and Heritage Magnolia North.

The policies issued to Buildstar are triggered.

The time-on-risk calculation in Magnolia North reveals, absent the

application of exclusions or a finding that damages did not occur inside of

-an policy period, that Harleysville owes $220,102.6.0 to Magnolia North

POA.
The time-on-risk calculation in Riverwalk reveals, absent the application

of exclusions or a finding that damages did not occur inside of a policy

" period, that Harleysville owes $101,784.21.

No part of the loss of use verdict in the Riverwalk action triggers

indemnity because the Court finds that no physical damage necessitating
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13.

14.

15.

16.

17.

18.

19.

the loss of use occurred during any policy period.

In Riverwalk, the total actual damage award, after set-off, éf $3,228,679
dollars consists of $575,351 dollars relating to repairing damaged pprtions
of the imilding. |

The iotal damage award meeting the policy definition of property damage
in the Riverwalk action is $575,351 dollars.

The verdict in the Riverwalk action awarded punitive damages in the

amount of $250,000 for the repair cost estimate and $750,000 for the loss

of use claim. Those damages, based on the evidence and jury instruction,
necessarily were awarded for willful actions of the insured and therefore
are not accidents under the definition of occurrence. Said punitive
damages would also be excluded pursua-mt to the Expected or Intended
exclusion.

The time-on-risk calculation, because there is no credible evidence to
show when damages began or ended, utilizes a darﬁages period beginning
at the certiﬁéate of occupancy and ending at the date of the veljdict.

The policies issued to Heritage and Heritage Riverwalk are ﬁot triggered
because no damage is alleged in thié action or the underlying action to
have occurred outside of the Riverwalk project. The Riverwalk project is
the entire product or work of the developers, Heritage and Heritage
Riverwalk,

The policies issued to Buildstar are triggered.

The time-on-risk calculation in Riverwalk reveals, absent the application
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of exclusions or a finding that damages did not occur inside of a policy
period, that Harleysville owes $101,784.21.

20.  No part of the loss of use verdic.t in the Riverwalk action triggers
indemnity because the Court finds that no physical damage necessitating
the loss of use occurred during any policy period. |

21.  'Inthe event that the appeal of the uhderlying action involves changes to
the judgments, any party to this action is granted leave to petition this

Court for voidance or modifications to this Order.

It is So Ordered.

John M. Milling
Special Referee

April ,.2012
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STATE OF SOUTH CAROLINA

4 IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY :

Nt

HARLEYSVILLE INSURANCE GROUP,

Civil Action No. 2009-CP-26-10053
A PENNSYLVANIA CORPORATION,

Plaintiff,

Vs, :
MOTION FOR JUDGMENT AS A

HERITAGE COMMUNITIES, INC., A MATTER OF LAW AND FOR

SOUTH CAROLINA CORPORATION; DIRECTED VERDICT
HERITAGE RIVERWALK, A SOUTH :

CAROLINA CORPORATION; B w3
BUILDSTAR CORPORATION, A 0 F L
SOUTH CAROLINA CORPORATION; 2 o o
RIVERWALK AT ARROWHEAD M O A
COUNTRY CLUB; HORIZONTAL ot N ol
PROPERTY REGIME; RIVERWALK AT o8 o 2o
'ARROWHEAD COUNTRY CLUB 2E = =z
PROPERTY OWNERS ASSOCIATION, T WO
INC., A SOUTH CAROLINA ’é o
CORPORATION; NATIONAL SURETY

CORP., AND TONY L. POPE, AND
LYNN POPE, INDIVIDUALLY AND
REPRESENTING AS A CLASS ALL
UNIT OWNERS AT RIVERWALK AT
ARROWHEAD COUNTRY CLUB,

Defendants.

N S e N N N S el S N N S e N N e N N e N e S N e N N N N

Plaintiff, Harleysville, herein makes and reiterates its Motion for J udgme1ﬁ as a Matter of
Léw and for Directed Verdict pursuant to Rule 56 of the South Carolina Rules of Civil Procedure .
on all issues addressed in this trial in the pleadings, trial testimony, proposed Ordets, pre-trial
memoranda and other court submissions as set forth below:
This matter originated as a filed Circuit Court action. The ﬁlatter was transferred

to the Honorable John M. Milling as special referee with all rights of appeal preserved. The
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parties submitted pre-trial briefs with positions and requests for relief. The parties held three (3)
days of hearings in which the testimony and requests for relief were made. The parties met and

discussed the issues to be presented to Judge Milling for ruling. The parties, at the direction of

Judge Milling, submitted proposed orders as their demands for judgment. This Motion is against

all defendants summarizes those positions set forth in the proposed orders seeking request for
judgment. The proposed order is incorporated herein.

Harle);sville Moves against all defendants for the following relief:

1. Plaintiff Harleysville moves forjudgment as a matter of law on the issue
of the foreclosure of rights of the insu;'eds. The insureds madé no appearance in.this
matter and, therefore, their rights are foreclosed and forever ended. Harleysville gsks this
Honorable Court for an' Order Granting Judgment as a matter of law that all rights of the
insureds are foreclosed and forever ended.

2. Plaintiff Harleysville moves for judgment as a mattei* of law on ﬂ'llﬁ issue
of the policies at issue. Harleysville filed a 1.nou'on seeking a ruling that.the final policy
period of Harleysville ended on June 18, 2000. Harleysville asks this Honorable Court
for an Order Granting Judgment as a matter of law that the final policy period ended on
‘June 18, 2000.

3 Plaintiff Harleysville moves f01' judgment as a matter of law on the issue
of Occurrence. Specifically, Harleysvillé moves that this Honorable Court find that a
c'onsh‘uction defect cannot Be an occurrence under the pdlicy since it is not an accident in
either the formati 0;1 or application and that all damages stemming from faulty
construction are not fortuitous in nature and the damages are reasonably expected when

faulty workmanship is found. Harleysville ask this Honorable Court for an Order
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Granting Judgment as a matter of law that no occurrence haé been shown and, therefore,
no duty of indemnity e>/{1'sts. |

4, Plaintiff Harléysville moves for judgment as a matter of law on the issue
of allocation. Specifically, Harleysville moves that this Honorable Court allocate the
actual damage verdict into cate gories of covered damages resﬁlting from an oceurrence,

forming property damage, and occurring during the policy peribd. The underlying action

- resulted in a general damages verdict. As argued in the pleadings, pre-trial brief, at the

testimbny phase and in the proposed Orders, Harleysville asks this Honorable Court for
an Order Granting Judgment as a matter of law that the damages be allocated info '
categories of (A) éovel'ed dannageé (those damage resulting from faulfy workmanship)
and (B) non-covered &mages (those costs associated with repairing the defective
workmanship. | |

5. Plaintiff Harléysvillemoves for judgment as a matter of law oh the issue
of property dalﬁage. Specifically, Harleysville moves that this Honorable Court find thét

no property damage has been show to fall within the policy period and therefore, there |

* can be no recovery. Harleysville asks this Honorable Court for an Order Granting

Judgment as a matter of law that no property damage has béen shown and that no
property dé\mage has been shown within a policy period.

6. Plaintiff Harleysville move‘é for judgment as a matter of law on the issue
of treating the flree insured entities separately inder each policy. Specifically, the three
insured entities performed different tasks making the general insurance agréement
requirements and exclusions applicable in diﬁ‘erent‘mam]ers on a per policy basis.

Harleysville asks this Honorable Court for an Order Granting Judgment as a matter of
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law that the three insured entities and the accompanying policies to each, be treated
separately and not one amalgamated entity.
1. Plaintiff Harleysvﬂlé moves for judgment as a matter of law on the issue
-of exclusions. - Specifically, as-set forth inthe pre-irial briefs, through testimony and in
the proposed orders, Harleysville moves that this Honorable Court find that damages
falling within the general ‘insuring agreement are Bz'u‘red by the exclusions of (1) éxpec%ted
ot intended; (2) your work exclusion; (3) your product exclusion; (4) impaired property
exclusion; and (5) damage to property exclusion. Harleysville asks this Honorable,Court
for eiﬁ Order Granting Judgment as a matter of law that the exclusioné bar recoversl.
8. » Plaintiff Harleysville moves for judgment as a matter of law on the igsue
of punitive damag'es; Spéciﬁcally, Harleysville moves that this Honorable Court find that
( | " punitive damages are not a covered loss. The jury charée in tl-ae upderlying action stated
g that thejury could only find-punitive damages if the juiy found supportive facts showing
a conscious intent of wrongdoing and knowléd ge of wrongdoing during the act

supporting the punitive daﬁlages. Since the jury necessarily found those facts, the

punitive damages cannot satisfy the policy “occurrence” requitement. Likewise, evenif -

the Court finds that the “occutrence” element is satisfied, said punitive damages are
- necessarily cxélﬁded by the “expected or intended” exclusion. Harleysville asks this
Honorable Court f01; an 61‘dex’ Grantiné Judgment as a mattei of law that tf:e punitive
damages award be excluded from its duty of indemnity under the policy.
9. Plaintiff Harleysville moves for judgment as a matter of law on the issue
of applying Time On Risk properly. Specifically, Harleysville moves that this Honorable

Courl find that Time On Risk is applicable 1o the damages in this matter; that Time On
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Risk should be applied on a per-building basis; that Time On Risk should apply to any
punitive damage award; that Time On Risk should apply to the loss of use damage award;
and for a finding that no damages manifested themselves during the policy period.‘
Harleysville ask this Honorable Court for an Order Granting Judgment as ; matter of law
that Time On Risk be applied properly as stated herein.
Wherefore, Harleysville, in this Métion and in all previous submissions,
pleadings, prétrial briefs, oral argument, oral motions, oral requests, post hearing discussion and

in the proposed order requests judgment as set forth above.

We so Move.

MCANGUS GOUDELOCK & COURIE, L.L.C.

( cz

Robert C. Calamari

Post Office Box 1349

Founders Centre, 2411 N, Oak St, Suite 401 (29577)
Myrtle Beach, South Carolina 29578

(843) 848-6000

. ATTORNEYS FOR PLAINTIFF,
. . HARLEYSVILLE INSURANCE GROUP
September 12, 2012 ,
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

HARLEYSVILLE INSURANCE GROUP,
A PENNSYLVANIA CORPORATION,

Plaintift,
vs.

HERITAGE COMMUNITIES, INC., A
SOUTH CAROLINA CORPORATION;
HERITAGE RIVERWALK, A SOUTH
CAROLINA CORPORATION;
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION;
RIVERWALK AT ARROWHEAD
COUNTRY CLUB; HORIZONTAL
PROPERTY REGIME; RIVERWALK AT
ARROWHEAD COUNTRY CLUB

- PROPERTY OWNERS ASSOCIATION,

INC., A SOUTH CAROLINA
CORPORATION; NATIONAL SURETY
CORP., AND TONY L. POPE, AND
LYNN POPE, INDIVIDUALLY AND -
REPRESENTING AS A CLASS ALL
UNIT OWNERS AT RIVERWALK AT
ARROWHEAD COUNTRY CLUB,

Defendants.

y  INTHE COURT OF COMMON PLEAS

N’

Civil Action No. 2009-CP-26-10053

" MEMORANDUM IN SUPPORT OF
MOTION

MCANGUS GOUDE&(:/K&COURIE, LLC.

Robert C. Calamari

Past Office Box 1349

Founders Centre, 2411 N, Oak St, Suite 401 (29577)
Myrtle Beach, South Carolina 29578

'(843) 848-6000

September 12. 2012

ATTORNEYS FOR PLAINTIFF,
HARLEYSVILLE INSURANCE GROUP
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

HARLEYSVILLE GROUP INSURANCE,

A PENNSYLVANIA CORPORATION,

Plaintiff,
VS,
HERITAGE COMMUNITIES, INC., A

SOUTH CAROLINA CORPORATION;
HERITAGE MAGNOLIA NORTH, INC,,

A SOUTH CAROLINA CORPORATION; -

BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION; -
MAGNOLIA NORTHPROPERTY -
OWNERS ASSOCIATION, INC., A

. SOUTH CAROLINA CORPORATION,

AND NATIONAL SURETY CORP.,

Defend ants.

HARLEYSVILLE INSURANCE GROUP, -

A PEN'NSYLVANIA CORPORATION,
Plaintiff,
Vs,

HERITAGE COMMUNITIES, INC., A
SOUTH CAROLINA CORPORATION;
HERITAGE RIVERWALK, A SOUTH
CAROLINA CORPORATION;
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION,;
RIVERWALK AT ARROWHEAD
COUNTRY CLUB; HORIZONTAL
PROPERTY REGIME; RIVERWALK AT
ARROWHEAD COUNTRY CLUB
PROPERTY OWNERS ASSOCIATION,
INC., A SOUTH CAROLINA ‘
CORPORATION; NATIONAL SURETY

 CORP., AND

IN THE COURT OF COMMON PLEAS

Civil Action No. 2009-CP-26-11862

Civil Action No. 2009-CP-26-10053

HARLEYSVILLE'S
PROPOSED ORDER
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TONY L. POPE, AND LYNN POPE,
INDIVIDUALLY AND REPRESENTING

RIVERWALK AT ARROWHEAD

AS A CLASS ALL UNIT OWNERS AT
COUNTRY CLUB,

Defendants,

Do N A N S S N

L Introduction

This matter is before me as Special Referee appointed to issue a series of
Declarations brought before the Court by the parties to this action. This matter involves
insurance coverage issues rélat'mg to damages awarded to two (2) plainﬁff .p/rope.rty
owners associations against developers and contractors in a construction defect litigation
matter. Set forth below is an analysis of the claims before the Céurt as well as |
Declarations of the Rights and Obligations of the parties involved.

The plaintiff in these actions is Harleysville Insurance Groﬁp, a Pennsylvania
Corporation (“Harleysville™). vThe defendants-insureds in this action are (1) Heritage
Cornmunitie'g, Inc., A South Carolina Corporation (“Heritage™), (2) Heritage Magnqlia
North, Inc., A South Carolina Corporation (“Heritage Magnolia North”), (3) Heritage
Riverwalk, Inc., A South Carolina Corpotation (“Heritage Riverwalk™) and (4) Buildstar
Corporation, A South Carolina Corporation (“Buildstgr”). The def'e,ndant-j udément
holder.s in these actions are (1) Magnolia North Property Owners t\séociation; Inc
(*Magnolia North POA™) and (2) Riverwalk at A_rrowheadl Country Club Property
‘Owners Association (“Riverwalk POA™). The defendant-excess insurer in this action is
National Surety Corp. (*National Suvety™).

The defendants-insureds have made no appearance in thi§ action. There has beeﬁ

no responsive pleading or an appearance of any kind in this matter. The Court notes that
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the parties duly notified the insured that the action was pending and of all court dates.
Despite proper notice, no i.nsured defendant appeared for any hearing or submitted any
materials, written or otherwise, to the Cowrt. The insured defendants were represented by
counsel who was provided proper nétice.

These [awsuits consist of the Complaints filed by Harleysvill‘e,
Answers/Counteclaims filed by Natiqnal Surety; an Answer/Counterclaim filed by
Magnoﬁa North POA and an Answer/léomterclz;im filed by Riverwalk POA. A dispute
ha’s arisen between Harleysville and National Surety but those parties have agreed to ~
preserve that issue for a proceeding outside of this métter | |

The Official Record in this matter consists of (1) all documents in the underlying

action inclnding pleadings, discovery documents, depositions, expert teports, trial

transcripts, court submissions and any other document used in the underlying action by
the parties; and (2) documents specific to this action including the pleaciings, pretrial
briefs, trial exhibits, discovery documents, deposition transcripts and pictures édmitted '
duting the evidentiary phase. The Court excluded certain testimony am; dc.)cuments

offered by Harleysville which was proffered and is pa'rt of the tfanscript for appellate

purposes. A zip drive has been submitted containing the record.

III. Factual Backpground
This declaratory judgment action addresses verdicts from two lawsuits styled
Riverwalk at Arrowhead Country Club Property Owners’ Association, Inc. v. Heritage

Communities, Inc., et al (Case No. 2003-CP-267169)(Court of Common Pleas, Hotry

. County, South Carolina) ahd Tony L. Pope, et al. v. Hé/'i[flge Communities, Inc., et al.
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(Case No. 2005-CP-26-2389) (Court of Comuinon Pleas, Horry County, South‘Carolina)
(together, the “Riverwalk Actions™) and Magnolia North Property Owners Association,
Inc. v. Heritage Colmmuniries, [n.c., Heritage Magnolia North and Buildstar Corporation
(C/A No. 2003-CP-26-3203) (the “Magnolia North Action™)! (collectively, the
“Underlying Actions”). - | | |

1

FACTUAL FINDINGS

The trial transcripts in the Underlying Actions were admitted and are found at
TRIAL 00000001 f;hrough 00001848 (Riverwalk) and TRIAL 00005770 through
00007241 (Magholia North). The facts adduced from the record of the Underlying
Actions are set forth below and contain citations to the consecutively Bates-numbered
trial record (“TRIAL"™) provided to the Court with the parties’ propo;sed orders. A
review of this evidence reveals the foﬂowing; o

THE RIVERWALK ACTION

L. Heritage Communities, Inc. (“Heritage™) was a general developer in Horry'

- County, South Carolina and was in the business to develop, finance and sell

condominiums. (TRIAL 00000925, Il. 13-16; 00001 105-00001108).

2. Construction on the River;valk project (“Riverwalk™), bJegém in June 1997
and was completed in December 1999. Rivgr'walk included 228 unitsy ip 19 buildings.
(TRIAL 00005463; 00005477- 00005510). |

3. Heritage was the overall developer of Riverwalk. Buiidstar was the

general contractor supervising all construction. Heritage Riverwalk was the Riverwalk-

! A companion class action lawsuit wherein homeowners sought to recover
for leoss of use during the repair of construction defects was £iled.
However, the class was decertified and is no longer a part of the
Magroiia Norch Action.
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-

specific development company. [TRIAL 0000929- 0000930; Pope v. Hetitage Cmtys.,

Inc., 717-S.E.2d 765, 768 (S.C. Ct. App. 2011)].

4. Heritage Riverwalk was created solely for the purpose of developing a.nd
selling the Riverwalk condominiums. (TRIAL 00001 105-000011065.

5. Buildstar oversaw the subcontractors who performed the construction
work for the Heritage projects. (TRIAL 00001106-00001108).

6. Heritage Riverwalk turned owner'ship of the common elements over to the
Riverwalk POA in September 2002. &TRIAL 00000136-00000138; 00002316-00002318
and 00004733-00004735 (duplicative documént). | | “

7. Riverwalk at Arrowhead Country Club Property Owners' Association v. Heritage

Communilies, Inc. et al., C/A No. 2003-CP-26-7169 (the "RivenvakaOA Action"), was filed on

December 5, 2003, by the Riverwalk POA, seeking to recover repair costs related to
construction defects in the Riverwalk development. (TRIAL 00004928-00004939). 'Several

amended complaints were filed theceafter. [TRIAL 00005001-00005017 (Second

’ Amended); 00005071—00005083 (Third Amended); 00005191-00005204 (Fourth

Amended)].

8. In addition to the Riverwalk POA Action, a putative class action, Pope, et al.
v. Heritage Co'mmunities, Inc. et al., CIA No. 2005~CP-26-3289,(the. "Pope Class Action"j was
filed June 23, 2005, by unit owners To'ny and Lynn Pope on behal€ of similarly situated
owners at ‘Riverwa[k seeking to recover damages for the “lost use” of the property d}n‘ing the
time the units will be closed for repairs. (TRIAL 00005306-00005325). Several amended
Complaints were filed thereafter. [TRIAL 00005326-00005346 (First Amended);

00005347-00005365 (Second Amended); 00005390-000054 11 (Third Amended)].
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9. The Riverwalk POA Action and the Pope Class Action (collectively
“Riverwalk Actions”) were consolidated for trial by jury commencing on January 5,
2009. (TRIAL 00000001).

10.  Plaintiffs in the Riverwalk POA Action sought to recover damages,
based ilpoh the follo»ﬁhé theories of liaibrility':r 1) Vnegli giehrce,iZ) Brea(‘:ﬁ of ekpréss |
warranty, 3) breach of warranty of habitability, 4) breach of workmanlike service\
(against Buildstar, the general contractor deféndant), aﬁd breach of fiduciary duty
(against Heritage and. HR). Plaintiffs ‘alleged that, uﬁder one or more of those
theories, they were entitled to recover the cost of repairing various construction defects
asserted numerous construction deficiencies which were violations of the standard
building code, good construction practices and industry standards. (TRIAL 00005 191-
00005204). |

1. The Riverwalk POA also asserted a derivative cause of action for breach
of fiduciary d'uty alleging that the cofporate defendants (collectively the “Heritage
Entities”) willfully, wantonly ;md recklessly breached their fiduciary duty by tumir;g

over the common elements to the homeowners in a defective and deteriorated

- condition. (TRIAL 00005191-00005204).

12, Inthe Pope Class Action, the class (certified via an Orcier t; Certify the
Class, September 3, 2008) of plaintiffs sought fo recover damages atising out of their
loss of use of their condominiums, d;ll'ing the time of the required repairs. (TRIAL
00005390-00005411).

13.  The Riverwalk Project had many const;*uction defects amounting to

code violations, violations of industry standards, and violations of good construction
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practices which would fequire extensive repair and replacement of the defective

- systems. (TRIAL 00005461-00005769).

14.  Plaintiffs’ estimator, Al Best of PrimeSouth, estimated that it would cost
$8,511,425.00 in rgpair costs (TRIAL 00000973-00000974). This amount was in
addition to the $126,577.48 the Riverwalk POA had already paid to repair defects at
the site, (TRIAL 00000427-00000439; 00002322-00002331).

\ 15.  Plaintiffs’ expert estimated the economic damagés arising out of the loss
of the Pope Pl‘aintiffs’ use of their condominiums (for up to four months) while the
construétion defects were repaired, at $928,215.00. (TRIAL 00601041).

Continuous Property Damage

16.  Water intrusion ;aLxses .damages occur at different rates, depending on the
amount of exposure and severity of the construction deficiency. (TRIAL 00000650-
00000651).

17.  Plaintiffs’ expert, Drew Brown, developed a scope of repair to fix the
construction defects based upon his May 28, 2004 report. (TRIAL 00000701—00000717);

18.  The scope of répair required at Riverwalk included removal and
keplacement of numerous compounents, stich ‘as the exterior brick veneer and siding,
requiring deétruction of undamaged portions of the buildings and surrounding
landscaping. (TRIAL 00000715-00000717).

.19.  Some of the repair work to be done’at Riverwalk involved removal of
defective exterior components in areas where there was no damage to the building.
(TRIAL 00012277; 00012297-00012300).

20. Dre;v Brown, the Riverwalk POA and putative class expert in the

Underlying Action testified that it was not possible to determine separate costs to
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repair defective work and costs to repair damaged work, nor did he attempt to do so at
any time. (TRIAL 00012272-00012273; 00012277-00012278; 00012280-00012281;
00012304.

21.  Drew Brown offered testimony to the jury in Riverwalk that damages
had occurred prior to his visits, fwere occurring at the time of his visits and would
continue to occur following his 'mspectiohﬁ, He used the words “hidden conditions” (p.
648), “damages occur at different rates” (p. 650), "‘decayvprocess moves on out into
time” (p. 651), “material is starting to deteriorate” (p. 662), “the dé}nage we talked
about will progress” (p. 663), “discolération is starting to occur” (p. 676), “and keep
in mind these buildings are very young . . . whether those damages have manifested
themselves or not” (p. 733), “we don’t see the end of that damage yet.” (p. 750),
“starting to discolor” (p. 756), and “no damage at this point in time” (p. 762).

22.  Drew Brown testified rcgarding.water stained wood: “Q: And in most
of the locations did you see where water had stained the wood? A: Iwouldn’t say
most. In more than one it was evident that water had c.ome into contact with the
wood.” (p. 676-77).

23.  Drew Brown further testified that during his inspection in 2003 he did
not have anything in “structural distress,” He sa}id “Well, when we did our
investigétion in 2003 we even noted the bearing issue‘but veally at that point in time I
didn’t see anything that.was stru‘cturally in distress that would be a failure but since
'that time it has been reported that they had some stairs that actually fell and they Had :
to replace.” (p. 695). Later, he testified “and in my recent visits the softness in the

middle of the decks is evident that water intrusion has occurred.” (p. 749).
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Verdict and Appeal

24. At the end of the trial of the c'asé:, the trial judge directed a verdict for
Respbndents in both actions o'n- their negligence claims. The Court held that the |
Heritage Entities were amalgamated in interest and jointly liable for purposes of any
verdict. (TRIAL 00001640-00001641).

25.  The Court instructed that punitive damages can only be awarded for
willful, wanton and reckless conduct, (TRIAL 00001823-00001828).

26.  The jury found agair‘xst the defendants on the breach of fiduciary duties
claims in the construction of the Riverwalk Condominiums and returned a verdict in the
POA Action of $4,250,000.00 actual damages and $250,000.00 iﬁ punitive damages. .
(TR.IAL 00613548-00013549). The trial judge granted a m&ion for sct off, reducing the
repair cost award to $3,228,679. (Heritage, Heritage RiverWalk, ancll Buildstar’s Post-
Trial Motions, April 14, 2009). 2 | |

27.  Inthe Pope Class Action', tﬁejury returned a verdict of $250,000.00 in
actual damages énd $750,000,00 in punitive damages. (TRIAL 00013550-00013551).

28.  On appeal, the South Carolina Court of Appeals afﬁnﬁed the trial court’s

directed verdict in the POA action on negligence. Pope v, Heritage Cmtys., Inc., 717
S.E.2d 765, 779 (S.C. Ct. App. 2011). |

29. Tl_lqjury’s award of punitive damages was based upon a ﬁndiné that the
Riverwalk construction defects were caused by the amalgamated defendant éﬁtities’

willful, wanton, and reckless conduct. Pope, 717 S.E.2d at 770.

? The Heritage Entities have appealed the judgment in both the Riverwalk .
Action and the Magnolia North .
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30.  The Riverwalk appellate court upheld the punitive damage award based

upon the factors outlined in Gamble stating:

As to Appellants' degree of culpability, the trial court found relevant
Appellants' experts' admission of code and industry standard
violations. The trial court also noted the relevancy of Appellants'
admissions of selling defective condominiums. As to the factors of the
duration of the conduct and Appellants' awareness, the.trial court
noted the sales of defective condominiums continued for several
years, and Appellants admitted they were aware of the construction
deficiencies. The trial court noted the admission of similar conduct in
other developments in reviewing the factor of similar past conduct.
The court also found the award reasonably related to the costs and

- losses the POA and the Class will incur as a result of the defective
condominiums.

Pope, 717 S.E.2d at 782.

THE MAGNOLIA NORTH ACTION

3L Plaintiffs in theA Magnolia North Action filed suit on May 28,2003,
entitled Magnolia North Property Owners Association, Inc, v. Heritage Communities,
Inc., Heritage Magnolia North and Buildstar Corporation (C/A No. 2603-CP-26—3203)
(the “Magnolia North Action™), seeking to recover damages from the Heritage Entities
relating to the cost of repair of construction defects at the Magnolia Site. (TRIAL
000[1393 -00011401). Sevmal amended complaints were filed thereafter. [TRIAL
0001[402 00011412 (Flrst Amended), TRIAL 00011413 00011424 (Second Amended);
TRIAL 00011425-00011437 (Third Amended); TRIAL 00011438-00011450 (Fourth

Amended); (Fifth- Amended Omitted); TRIAL 0001 1567-0001 1585 (Sixth Amended);

L _TRIAL 00011609-00011623 (Seventh Amended); TRIAL 00011657-00011663 (Eighth

Amended).
32 Plaintiffs Complaint alleged the following causes of action: 1) negligence

(against all Heritage Entities), 2) breach of express warranty against Heritage 3) breach of

10
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implied warranty of w-orkmanlike service against Buildstar, and 4) breach of fiduciary

duty against Heritage and Heritage Magnolia North (“FIMN™). (TRIAL 00011657-

00011663 ).

33. . Experts testified that the Magnolia North Project exhibited faulty
workmanship in violation of code, architect’s specifications, and/or industry standards,
and in need of repair, including: drainage, incorrectly installed controlled joints in the .
balcony ceilings, cracking drywall finish, water damage to ceilings caused by water -
intrusion from the decks and balconit?s, impropetly installed and fastened handrails,
improperly installed and sloped masonry, an uninstalled cavity- yvall’ system, improperly
instatled flashing, and corrosion at the window supports. (TRIAL 00006202-00006321;
00011845-00012223).

34, - The Magnolz'diz\l'orth Plaintiffs’ damages resulted largely from defective
construction m&/or materials. Defective handrail attachments, defective trim product in
areas not covered by »valk»vays or overhangs, defective flashing, defects in the drywall,

and defects in the common area parking lots and drives that the insured built all resulted

in a need to replace the defectively installed components and repair any found damages.

( TRIAL 00006202-00006321; 00011845-00012223).

Continuing Property Damage

n

35.  Plaintiffs’ expett, Drew ﬁrown of R Buuic, included repair
recommendations in his May 28, 2004 report based 611 his initial investigations. (TRIAL
00011845-00012223).

36. Plaintiffs’ cost expert, Prime South, prepared initial cost estimates based

investigation upon the May 28, 2004 Buric Report in June 2005. (TRIAL 00006344-

00006345; 00008764-0008773).

11
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37. Whether damage has occutred from continuous water intrusion, depends
upon many factors, including the amount of water, the time of the exposure, and the
orientation of the building to certain prevailing weather patterns, (TRIAL 00006466-
00006471).

- 38.  Damages from water intrusion will occur first in the areas that are most
exposed and will be greatest in those area§ “and the other areas will follow on.” (TRIAL
00006467).

39.  Brown’s February 24, 2009 scope of repairs included the removal and
replacement of the entirety of the defectively iﬁstaﬂed construction systems, including the
brick veneer, windows and trim. (TRIAL 00009131-00009134).

40. Plaiptiffs; claimed that removal and replacement of the defective
construction systems and undamaged portions of the buildings was .necessary because the
“defects will lead to high [moisture] readings in the future and damage and the same
defects... will lead to damage into the future if not corrected.” (TRIAL 00006382)..

41.  Incharging the jury, the court instructed that Buildstar was the General
Contractor for the Constrﬁction of the Magnolia North Condominiums, Heritage
Magnolia Noﬂh was the eﬁtity created to develop and sell the Magnolia North
Condominiums and Heritage is the parent cornpany to HMN and Buildstar. (TRIAL
00007213). | —

42,  The couﬁ instructed that all three defendants should be treated as one for

deterrnininé any liability. (TRIAL 00007213).)

12
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43.  The court charged the jury that as a-matter of law, the defendants were
negligent and breached the implied warranty of workmar{liké services in the construction
of Magnolia North. (TRIAL 000007218; 000007230).

44._ Based on the court’s findings of liability, the court instructed the jury that
they must award the plaintiffs damages pfoximately cau’;ed by the negligent construction.
- (TRIAL 000007218).

45, . The court charged the jury that the general measure of actual damages to o
com'pensate pléinﬁffs for negligent construction is the cost to repair the units, past and
future, including any other reasonébly related costs incidental thereto proxirnafely céused
by the defendants’ negligent construction. (TRIAL 000007221).

46.  The court charged that the paramount purpose for awarding punitive
damages is not to compensate the plaintiff, but to punish and set an example for c;thers.
“Punitive damages can only be awarded where the plaintiff proves by clear and
. convincing evidenqe that Defendants action were willful, wanton, malicious, and in
reckless disregard of the plaintiffs’ rights ér where defendants’ actions were so grossly
negligent as to imply a willfulness or wantouness. A conscious failure to exercise due
care constitute's willfulness. I't is the pfésent consciousness of wrongdoing thatjustiﬁes
the assessment of pﬁqitive damages against the wrongdoer.” (TRIAL 000007222~
00007228). |

47. The jury rendered a verdict against the defendants on the qegligence, ‘
breach of wartanty, and breach of fiduciary duty claims and awarded plaintiffs
$6,500,000.00 in actuﬂ damages and $2,000,000.00 in punitive damages. The court

granted defendants’ post trial motion for set off based upon previous settlements with

13
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sub-contractors, reducing the repair cost verdict to $4,968,936.85, and denying all other-
motions, including a motion to set aside the punitive damages award. (TRIAL

00013552-00013553); Heritage Communities, Inc., Heritage Magnolia North, Inc., and

Buildstar Corporation, Inc.’s Post-Trial Motions, May 29, 2009).3

48.  Inupholding the punitive damages award on post trial motions, the court
found that the Undetlying Defendants violated a legal duty to comply with the Southern
Stgndard Building Code, that they were aware of the significant deficiencies at the
complex and that they had repeatedly committed their injurious conduct in upholding the
punitive damaéeg award. In addition, the court found that there was also evidence of
deceit inasmuch as underlying defendants knew of the substantial deficiencies in the
units, yet continued to marké—t them without any proacti-\)e progi:am to inform potential
purchasers that these substantial deﬁciéhciés existed. (Heritage Communities, Inc.,
Heritage Ri;/er»vailk, and Buildstar Corporation, Inc.’s Post-Trial Motions, Ap.ril 14,
2009).

FACTS APPLICABLE TO BOTH RIVERWALK AND MAGNOLIA NORTH

“Time on the Risk

49.  Ttis impossible to determine what damages happened dtir'mg each year
since the Riverwalk and Magnolia North projects were constructed. (TRIAL 00013960;
00013986). |

50. Prop\erty damage from water intrusion progresses over time and does not
occur immeciiately upon the first water intrusion. (TRIAL 00013954; 00013958-

00013961; 00013986).

* The Heritage Entities have appealed the judgment and that appeal is

still pending.

14
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51.  Repair cbsts for progressive property damage increase over time. (TRIAL
00013961).

IV.  Policies

Heritage, Heritage Magnolia North, Heritage Riverwalk and Buildstar each
purchased policies from Harleysville. Trial exhibits shows the policies and policy
periods. Policies for each Ainsured are discussed below.

Heritage was the overall developer for several projects.” Heritage Magnolia North
was the singular developer for the Magnolia North project. The entire project is the
product or work of Heritage and Heritage Magnolia North. Heritage Riverwalk was the
singular developer for the Riverwalk project. The entire project is the product or work

of Heritage and Heritage Riverwalk.

In Crossmann v, Harleysville, 395 S.C. 40 (S.C. 2011) and Auto Owners V:
Newman, }85 S.C. 137 (8.C. 2009) the Court addressed the issue (;f whether the entire
projc_ect was viewed asa whole or in parts. The distinction was necessafy ‘because the
claim was made in each that the entire project as a whole was the product or work of the
insured. The Supreme Court determined that for a general contractor, who subcontracted
the work, each building was a series of components'. The same cannot be said for a
developer.

The policies listed on the chart of policies entered into evidence issued to
Heritage, Heritage Mggnolia North and Heritage Riverwalk must b said to view each
entire project as the single product or single work of the developer. As discussed below,
the only damage triggering the duty. of inderanity is damage, not to the work or product

of the insured. Since the sole damage alléged in each action is wholly within the project,

15
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there can be no recoverable damage under any policy issued to Heritage, Heritage

Magnolia North or Heritage Riverwalk.

V.

Purpgse of the Declaratory Judgment Action

Harleysville filed this declaratory judgment action for the purpose of raising

issues of insurance coverage and to ask the Court to determine its duty of indemnity.

Hérleysville provided a full defense to the 'msuréd in the underlying action. The duty of

defense is not part of this lawsuit as it was provided. Harleysville defended these actions

under a reservation of rights. The record shows that Harleysville kept in close contact

with the insured throughout the handling of this matter.

The purpose of this action is as follows:

1.

(%]

(W)

To determine if the facts and damages found in the underlying
action meet the definition of “Occurrence” within the meaning of
the policy.

If the definition of “Occurrence” has been met, to ask the Coutrt to

. allocate the damages within the award between covered and non-

covered losses.

To determine wh’ich portion, if any, of the damages in the
underlying award meet the policy definition of “Property
Damage.”

If the definitions of “Occurrence” and “Property Damage” have
been satisfied, to determine if any exclusions apply to void
coverage, |

To determine whether the punitive damages awarded in the

16
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underlying action meet the definitions of “Occurrence”, “Property
Damage” and, if so, are those punitive damages are excluded by
ihe policy exclusions.

6. " To conduct a Time-On-Risk analysis to determine what portion of
the damages found by the Cowt to trigger the duty of indém.nity .
fall within the coverage period of the policy.

Of particular note, this Court finds instructive the Newman and Crossmann

decisions that stated that “it is not the purpose of this decle}ratoryjudgment action to
relitigate the issue of damages.” Harleysville has made clear in its pleadings ahd at all
times before this Couct that it is not attempting to relilz‘ga[e‘ the issue of damages. It is,
however, asking the Court to perform a function for the first time of allocating the
damages between covered and non-covered losses. This Court will address this issue

later in this Order.

VI. Insurance Relations}_\ip

'An insurance policy'is nothing more than a contract for the division of risk.
Without insurance, an entity retains. 100% of all risks. With insurance, certain speciﬁed

. \

risks are transferred. As to all claimants, the.insjurance company goals and the insured
goals are the same — to defeat the claimant’s effort to recover against the insured.

r fom time to time, contract disbutes arise regarding which risks and to what
extent those'risks are either i'cept by the insured or assigned to the insurance com‘paﬁy.
South Carolina has maintained consistently that no third party rights exist under an

insurance policy relationship. Insurance is between the insured and insurer and is not in

place for the benefit of the party seeking to recover against the insured.

17
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All evidence submitted in this action showed that the insurance purchased from
Harleysville by Heritage, Heritage Magnolia North, Heritage Riverwalk and Buildstar
was for the purpose of protecting the insured against claims by third parties. The

insurance was not for the purpose of protecting any rights of Magnolia North POA or

Riverwalk POA. The sole evidence offered at trial on this issue was testimony from

Harleysville. Magnolia North POA and Riverwalk POA never offered any witness
testimony on this is;ue. The Court must find that this policy was solelyv in place to
protect the insured and not for the purpose of proxl/iding any protection whatsoever to the
third party claimants such as Magnolia North POA and Riverwalk POA.

Generally, a Commercial General Liability insurance policy (“GCL”) provides -
insurance conragc for property démages that result from an occurrence taking place
within the policy period. Each of those three elements (Occurrence, Property Damages,

Policy Period) must be satisfied before any other analysis is necessary. Proof of these

~ essential elements is always the burden of the insured. This burden never shifts to the -

insurance carrier. Once those essential elements are proven by the insured, then the
Court must examine whether an exclusion applies to void coverage. Proof of avoidance
by an exclusion is always the burden of the insurancé company.

VIL  Status of Insured -

The insured was. properly served with all pleadings and declined to make eull
appearance. The insured was represented by counsel and rotified of all hearing dates.
The insureds are not in business and have not transacted any business in approximately
10 years. Because the insureds are out of business, the judgment holders® only potential

available relief is the policy proceeds which are disputed.

L8
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The judgment holders are Riverwalk POA, Tony Pope et. al. and Magnolia North
POA. The insuran;:e policies at issue each contain a provision mandating that a holder of
a final judgment can pursue recovery of the judgment under the terms of policy up to thé
policy limits. The policy contains no third party rights but a judgment holder can step
into the shoes of an insured in an effort to recover its judgment. The judgment holders
herein have. made claims to recover the money judgments under the policies. ~
Harleysville and National Surety have agreed that the judgment holders are proper parties
to seek the right of indemnity, subject to all bolicy conditions. See, Lee v. Gulf, 248 S.C.
296 (S.C. 1966).

Since the insureds‘, collectively, have declined to become part of this action and
are no longer in business, any rights.of the insureds are héreby foreclbsed and ended by
this Order. The real parties in interest to this action are the judgment holders,'who are
making claims to tecover under the policies, and the insurance carriers.

VIII. Occurrence

An occd,rrénce is defined by the policy as “an ;accident including continuous ot A
repeated exposure to the same general harmful elements.” The South Carolina Supreme
Court récently held that a construction defect producing p1~ope&y damage is an
occwrrence. Crossmann. Harleysville argued that the claims alleged in the underlying ‘
action do not meet the definition of occurrence because they are not accidental in nature
as required by the definition of occurrence. Harleysville further argued that no damages
occurred outside of the project and, pursuant to the occurrence deﬁnitioﬁ in Crossman
and Newman, ;hene can be no occurrence for those damages. Our Supreme Court has

waffled on this issue but has ultimately concluded that typical construction defects are
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occurrences within the meaning of a standard CGL policy of insurance,

IX. Property Damage

A Definition
Property damage is defined 'by the policy as “physical change to tangible

property.” Magnolia North POA and Riverwalk POA presented evidence in the.
underlying actions that the buildings were damaged as a result of the defective
Workmanship of Buildstar. Crossrﬁann mandates that upon the showing of property
damage .resulting from an occurrence, the duty of indemnity is triggered if damages are
shown to occur during the policy period. Property damage does not include the cost or
replécing defective work.

B. Determination of Property Damage Amount

Harleysville, as part of the purpose of this action, asked the Court to perform an
analysis of the damages found in the underlying action to determine which portion, if

any, triggers the duty of indemnity. The recent Crossmann decision mandates that only

those damages relating to the repair cost for damaged portions of the buildings are -

poten;ially covered losses under the policy. Damages to repair defective work, shodd;}
workma;\shi p, improper workmaunship or to replace defective work not damaged, ate not
damages that are covered by the policy.

Hatleysville offered testimony from a qualified expert general contractor who
performed an analysis of the damages in Magnolia North and determined that 6f the
100% of repair cost damages awarded, 32.93% related to damaged pottions of the

building and the remainder related to the cost to correct the original construction work to -

make it code compliant. Harleysville offered testimony from a qualified expert general
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contractor wh'o performed an analysis of the damages in Riverwalk and determined that
of the 100% of repair cost damages awarded, 17.82% related to damaged portions of the
building and the remainder felated to the cost to correct the original construction work to
make it code compliant. "No similar analysis was offered by any other party. -

C. Evidentiary Issues

Originally, this Court sustained the objection by Magnolia North POA dnd
Riverwalk POA to exc‘ludc any evidence that sought to analyze the verdicts to allocate
into. potentially covered and nqn—covered losses. Based on my revie\;v of the totality of
the evidence, I now withdraw the sustaining of the objection and I admit into evidence
the expert testimony offered by Harleysville as to thé allocation of poténtially covered
versus non-covered damages.

D. A Party Can Only Be Prejudiced By An Achon To Which It Was A
Party,

In the trial of the underlying action, there was no effort by the trial court or parties

to allocate damages. Harleysville and National Sill'ety were not parties in the underlying

~action.

At the outset, it is a common principal of law, that an entity who is not a party to

an action cannot be prejudlced by the result of that action. See, Robinson v. Harris, 389

S.C. 360 (S.C. 2010) (in wl'uch the court refused to apply res Judlcata citing the general
rule that persons and entities are not bound by court rulings and procecdmos to which
they were not a party). A party must have the opportunity to participate in the action in
which a rﬁling is held to be bound by the ruling. Every person or entity should be given
its fair opportunity to be heard, cross examine witnesses and present evidence at the tejal

of issues that have a prejudicial effect upon it.
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There are many examples of fairness in South Carolina law showing that' before a
judgment can affect the rights of a party, it must have an opportunity to present evidence.
The South Carolina Declaratory Judgment Act (S.C. Code Ann. Section 15-53-10 et
seq.) mandates that a ruling only applies to parties in the action. The South Carolina
C.ont.ribution Among Tortfeasors Act, Seéﬁon 15-38-10 et, seq. allows for a pési verdict
breakdown of damages between tortfeasors. Contractual indemnity claims are often filed
as separate lawsuits after the underlying action. The court in those matters deter@nes
which portion of the damages are recoverable under contractual indemnity provisions.

See, Otis Elevator v. Hardin Construction, 316 S.C. 292 (S.C. 1994)(Otis Elevator was

sued by thé owner. Subsequent to the lawsuit, triai and settlement, Otis brought an '
indemnity action against Hardin. The court determined which portion of damages was
recoverable under the contractual indemnity provision). The general principles of res
judicata and collateral estoppel can only can be used against a pt;rson ot éntity that was. 4
party to the action where t.he ruling was held. See, Aéro11 v. Mahl, 381 S.C. 585 (S.C.
2009) (addressing the general principals qf resjudicata and collateral estoppel saying that
res judicata bars subsequent actions by t\he same parties when thén claims arise out of the
same occurreﬁce that was the subject of a prior action between those parties. Collateral
estoppel prevents a bany from re-litigating an issue in a subséquent 'suit which was
actdally and necessarily litigated and determined in a ptior action. [d.).

Onl} the principles of resjudic:ita and collateral estoppel prevent a party from
Iitigaﬁng én issue. In order to apply, those same parties must have had the fair
opportunity to or actually litigated those issues in a prior acti.on. In this matter,

Harleysville was not a party and could not have litigated any of the coverage issues. 1t

18]
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cannot now be barred from litigating those issues, for the first time, in this action.

E. No.Acceptable VMethod Exists To Allocate Damages In The
Underlving Action

It~is\a practical impossibility for an insurance company to become so involved in
the underlying action that it receives a fair opportunity to allocate damages for coverage
issue purposes. The law at the time of the underlying trial was established by the first

Supreme Court decision in Newman v. Auto Owners where the Court ruled that every

dollar of construction defect damages triggered indemnity obligations under a standard
commercial gelleral liability policy. Essentially, there \'A/as no issue that any party could
present at trial to.allocate damages 'mté seemiﬁgly unnecessary categories.

It ‘has been argued by Magnolia North:POA anti RiQenvalk POA that Harleysville
should have attempted to intervene into the underlying action. No evidence was
presented of any carrier ever successfully intervening into a construction defect trial for
the purpose of_asking the court to allocate damages. On the-contrary, qu‘lejsville
offered evidence of ‘failed attembts. Hatleysville further showed that it could not have
asked to intervene for a bt&pose directly adverse fo a then existing South Carolina
Supreme Court ruling.

Problems exist when a carrier attempts to intervene. The act'of intervention by
the insurance carrier for a goal that is adverse to its insured is a dangerous propdsitidn.
This Court has been given no evidence of whét Harleysville was supposed to do once it
intervened. Argument was offered that it could have asked the trial court to allocate
damages. There was no guidance'offered. There was no indication of the effect on the
current situation in this lawsuit if the court refused to allow Harleysville to paﬁicipate of :

if the court otherwise failed to propetly allocate,
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Forcing an insurance catrier to intervene will necessarily result in an adversarial
relationship between insured and insurer. [n this matter, one example is fpund in the
testimony of Jim Graham in the Riverwalk action. Mr. Graham was offered by plaintiff
to show that he informed Buildstar that it was impropetly installing Betterbilt windows.
Obviously, Buildstar would argué that it inﬁtaﬂed the windows pro p_eﬂy. Harle;gvilie
would ﬁave been forced to agree with Mr. Graham and further assert that Buildstar, its
insured, thereafter intentionally installed all windows improperly.

Harleysville offefed testimony that it would have needed to become a party to the
underlying action and present the same expert testimony that it presented herein. I find
that if it had presgnted testimony in the t;nderlying action, numerous judicial rules would-
have been violated. The actions of Harleysville would have revealed the presence of
liability insurance. The South Carolina Rules of Evidence bar évidence of liability
insurance. Harleysvilie would have taken a position directlyadyerse to it insured,
Harleysvilléwould have necessarily argued to the jury that the acts of the insureds were
intentional and improper. I cannot imagine a judicial vrule mandating that an insurance
carrier musf intervene and take a position that potentially increases a judgment against its
insured and then leave the insured without policy benefits. Overall, [ find it impossible
for an insurance carvier to intervene and meaningfully participate w&thoutA seriously
injuring the insured and violating numerous judicial rules.

The South Carolina Supreme Court has supported the above view and ruled that
when t'he‘ insurance carrier and insur.ed have divergent interests, the proper place for
‘resolution of those disputes is in a post trial action relating to coverage. See, Sims-v.

Nationwide, 247 S.C. 82 (1965); Cowan v. Insurance Co. of N. America, 22 Til. App. 3d.

J/
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- 883 (1974) both ruling that if divergent interest exist and the issue is not litigated in the

underlyiﬁg actiop, it is appropriate for the .carrier to raise the issue along with any new
evidence in a subsequent action.

Other jurisdictions have encoudteped this problem and supported the method of
resolving coverage issues in a separate and subsequent legal action.

_ F. Other Jurisdictions Support a Posf Trial Action to Allocate Damages.

This Couurt finds opinions from other jurisdictions instructive on the method to

allocate between covered and non-covered actions. In MedMarc v. Forest Healthcare,

359 Ark. 495, 199 S.W.3d 58 (2004) the court faced the issue of having a general ;/erdict
and the obligation to allocate damages into covered and non-covered categories. Implicit
inits nﬂing that the lower cowrt should perform an allocation was a fairness platform. In
MevdM_arc, the court was faced with a jury verdict in the undivided amounts of $35 0,000
for ordinary negligence, $,500,000 in damagés :for medical malpractice and $5000 in |
damages for breach of contract. A dispute had arisen as to what porttion of the vAé:rdictz
was covered and what portioﬁ \‘vasrnot covered.l MedMarc brought an actioﬁ seeking a
declaration that no part of the verdict was covered or, in the alternative, that the court
should allocate damages between losses cove;éd and not covered under its policy.

The trial court in the coverage action ruled that twenty five percent (25%) of the
verdict was covered. The appellate court ruled that the court must have‘ a'sufﬁciént Easis
for allocating the verdict and remanded for an evidentiary finding to reveal the method
and evidence used to allocate the jury’s verdict. The court stated:

While the circuit court did not allocate the judgment in this case, it
provided no basis for its apportioning to MedMarc twenty-five percent of

the liability for the Thurmond judgment. We believe that providing the
reasoning and basis for the particular allocation in the form of findings of
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fact an conclusions of law is essential. (citations omitted). A proper
allocation in this case, while perhaps difficult, is certainly not impossible.
Indeed, other courts have said it can be done. (citing Duke v. Hoch)
(citations omitted). Because we conclude that a proper allocation is
necessary and because the circuit court provided no reason for allocating
twenty-five percent of the liability to MedMarc, we reverse and remand
the matter with directions for the circuit court to proceed with allocation
in accordance with this opinion. ‘ :

e

MedMarc, at 503.

In Duke v. Hoch, the appellate court reasoned that for practical purposes the best way
to address allocation was to remand the issue to the trial court for an allocation of damages

within the jury’s verdict. In Duke, the court stated in a section titled “Remand” the court

stated:

In the District Court, a threshold question is whether at the merits trial
insurer’s counsel, by some means not revealed in the present record,
discharged his responsibility of notifying the insureds of their interest in
the form of the verdict. If the insurer cannot show that it did, the court
will face the issue of attempting retrospectively to allocate the damages
{ awarded. In saying that Duke is relieved of his burden, we refer to the
“risk of non-persuasion” IX Wigmore, The Law of Evidence Section
2485 (3" ed.). Duke continues to have the burden of producing “a
quantity of evidence fit . . . to form a reasonable basis for the judgment.”
Id. at Section 24587, at 279. The primary source of evidence will be, of
course, the transcript of the merits trial, containing the evidence on which
the jury based its verdict. The trial judge, as trier of fact, will be in the
position of establishing as best he can the allocation which the jury
' would have made had it been tendered the opportunity to do so. Ifitis
impossible for the court to make a meaningful allocation based on only
‘the transcript, Duke should have the right to adduce additional evidence
and Home to present evidence in rebuttal.

Duke, at 984,

Restor-A-Dent_v. Certified Alloy, 725 F.2d 871 (2d Cir. 1984) addressed the

impracticability of intervention by a carrier. Attempts to intervene for the limited purpose of
requesting that the trial court have the jury specify the basis of any verdict in favor of the

plaintiff by way of a special verdict or answers to intetrogatorics have generally been
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unsuccessful. See Christopher Lyle Mcllwain, Clear as Mud: An [nsurer’s .Righ[s and Duties
Where Coverage Under a Liability Policy is Questionable, 27 Cumb. L. Rev. 31 (1997). This
is mainly because state supreme cowrts have held that liability insurers have no absolute right
to intervene, and that the trial ‘court has the virtvally irreversible discretion to grant or deny
intervention, /d.

In Restor-A-Dent, Unigard,'thé insurance catrier, was denied on its requést to

intérvene. The court ruled that the critical inquiry regarding Unigard’s right to intervene

under Rule 24(a)(2) was whether Unigard had an “interest” relating to the property or

transaction which was the subjeét matter of the action. Restor-A-Dent noted that the Supreme -

Court has found that the intercst must be “significantly protectable.” See Donaldson v. United

States, 400 U.S. 517, 537 (1971). The Supreme Court has said that such an interest must be

direct, as opposed to remote or contingent. See, e.g., Air Line Stewards and Stewardesses

Ass’n v. American Airlines. Inc., 455 F.2d 101, (05 (7"‘ Cir. 1972); In're Penn Central

Commercial Paper Litigation, 62 F.R.D. 341, 346-47 (S.D.N.Y. 1974), aff*d without opinion,

. 5}5F.2d 505 (2d Cir. 1975), The court found that the interest asserted by Unigard was

dependant upon two contingencies, a jury verdict for Restor-A-Dent and a finding in a

separate litigation between Unigard and Certified that Unigard was not responsible for

indemnification of certain types of losses under the terms of the policy. Id. at 875.

In United States Fidelity & Guaran& Co. v, Adams. et al., 485 So0.2d 720, 1986 Ala.
LEXIS 3453 (1986) the court held that intervention in the co'nstruction'setting is improper..
The court noted that, i_n the event a verdict, USF&G may determine its liability by subsequent
litigation. /d. at 721. '

In Connecticut, an insurance company sought permissive intervention. Hunter v,
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Peters, 2001 Conn. Super. LEXIS 3761 (2001), Unreported Decision. The court denied the
motion reasoning that allowing such intervention could create a potential conflict of interest
for the attorney furnished by the insurance company. In denying the motion, the court opined
that “[t]actual’questions left unanswered in the pel}ding action may have.to be answered in a
7secondactio«n.” ;/d. at3. | e

In Maine an [nsurance company, defendant physician’s professional liability insurer,
- had undertaken his defense but also sought to participate as a party to protect its interest in
establishing whether the basis for liability was covered by the physician’s policy. Donna v
‘ Kalamaras, 485 A.2d 222 (Me. 1984)..The appeilate court affirmed the lower court’s denial of
Medical Mutual Insarance Company’s motion to intervene. The coutt stated that an insurer
can litigate coverage questions in a subsequent action, explaining that its reasoning in
Marston® “cannot rationally be interpreted as meaning that a general verdict will preclude the
insurer from later litigating its coverage questions.” Id. At 224. In rejecting Medical Mutual’s
contrary interpretation of Marston, the court noted that “in the absence of special findings of
fact, our decision may necessitate a sgcond trial. on the duty to indemnify.” Id.

In Florida, an insurance compauny sought to intervene. Emp. Ins. Of Wausau v.

Lavender. et. al.. 506 So.2d 1166, 12 Fla. L. Weekly 1240 (1987). In denying the insurer’s

' motion to intervene before the verdict, the court noted that the question of insutance coverage
can be determined in a subsequent litigation. 506 So.2d at 1167, 12 Fla. L. Weekly at 1240.

[n Indiana, an insurer petitioned to intervene. Allstate Ins. Co. v. Kelmei', 842 N.E.2d

879 (Ind. Ct. App. 2006). In affirming the lower courts denial of the motiou; the court

* Marston v. Merchants Mutual Ins. Co., 319 A.2d 111 (Me. 1974) .-
discussed an insurer’'s duty to defend and held that, where an insurance
company refused to defend it will be bound by the judgment in that
action, as to issues which were or might have been litigated in that
action, in a subsequent suit by the injured person for recourse to the
policy.
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disagreed with insuret’s assumption that if there was a general verdict against its insured that
did not distinguish between covered and uncovered damages, there would be no later-
opportunity to make that djsltinction. Id. at 883. The court explained that the insurer would be
permitted to bring a 'sut‘)sequent action to raise its policy defense against paying the full
amount of any genéral Judgment against its insured. Jd. At this later action the coverage issue
“might be determined by examining the evidence and argument of counsel pfesented during
the underlying trial or by the presentation of additional evidence,” Id.

In [llinois, insurers sought to intervene in the actioﬁ to obtain a declaratory judgment

that the insurers had no obligation to indemnify insureds for any judgment eatered against

them. Davila v. Arlasky, 141 F.R.D. 68 (N.D. Ill. 1991). In denying the fnotion to intervene,
the court explained that the insurers could.not obtain a judgment on coverage until after the
under[yidg dispute was settled. Id.

For the reasons stated above, and SL;ppOl‘ted by the South Carolina Supreme Couwrt in -

Sims, I find it impracticable and impermissible to intervene and further find that this

- declaratory judgment action is the best forum for analysis‘and resolution of the damage

allocation issue.

G. Allocation of Damages

" Harleysville presented expert testimony for the Magnolia North project showing a
repair cost percentage i)reakélowr) of 32.93% of costs telating to repairing damaged
portions of the building. The total actual damage award in this matter, after set off, is -
$4,968,937 million d;)llars. Since only 32.93% of the damages relate to damaged

pottions of the building, the total potential{y recoverable amount of damages under the

insurance policies is $1,636,271.

!
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Harleysville presented expert testimony for the Riverwalk project showing a
l'epair.cost percentage breakdown of 17.82% of costs relating to repairing damaged
portions of the building. The total actual damage award in this matter, after set off, is
$3,228,679 million dollars. Since only 17.82% of the damages relate to damaged
portions of the building, the to;al potentially recoverable am;)unt of damages Linder the
insurance policiés is $575,351.

X. Exclusions

Harleysvillé asserted exclusions to defeat coverage. Because this Court has ruled
that no property damages occﬁr during policy periods and therefore, no duty of indemaity
is triggered, this Court need not address the exclusions.

" However, since the issue of exclusions was raised, in order to properly preserve
those issues, the Court will address exclusions.

The Harleysville Policy contains the following exclusions, relevant to this action,
which are incorporated into the NSC Polilcy:

a. Expected or Intended Injury

“Bodily injury” or “property damage” expecled or intended from the

standpoint of the insured.
dk%

J Damage to Property

“Property damage” to:

(1) . Property you own, rent or occupy,

(2) Premises you sell, give away or abandon, if the “property. damage”
arises out of any part of those pLleSCS

(3)  Property loaned to you,

(4)  Personal property in the care, custody or control of the insured;

(5)  That particular part of real property on which you or any
contractors or subcontractors working directly or indirectly on your
behalf are performing operations, if the ‘property damage” arises
out of those operations; or
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(6) That particular part of any property that must be restoted, repaired
or replaced because “your work” was incorrectly performed on it.

Paragraphs (1), (3) and (4) of this exclusion do not apply to “property
damage” (other than damage by fire) to premises, including the contents of
such premises, rented to you for a period of 7 or fewer consecutive days.

" A separate limit of insurance applies to Damage to Premises Rented to

You as described in Section 11 — Limits of Insurance.

Paragraph (2) of this exclusion does not apply if the premises are “your
work™ and were never occupied, rented or held for rental by you.

- Paragraphs (3), (4), (5) and (6) of this exclusion do not apply to liability

assumed under a sidetrack agreement,

Paragraph (6) of this exclusion does not apply to “propérty damage”
included in the “products-completed operations hazard”.

Damage to Your Product
“Property damage” to “your product” arising out of it-or any part of it.

Damage to Your Work .
“Property damage” to “yowr work™ arising out of it or any part of it and
included in the-“products-completed operations hazard”.

This exclusion does not apply if the damaged work ot the work out of
which the damage arises was performed on your behalf by a subcontractor.

Damage to Impaired Property or Property Not Physically Injured
“Property damage” to “impaired property” or property that has not been
physically injured, arising out of: '
(1) A defect, deficiency, inadequacy or dangerous condition in “yout
- product” or “your work™; or* ' :
2) A delay or failure by you oranyone acting on your behalf to
perform a contract or agreement in accordance with its terms.

This exclusion does not apply to the loss of usc of other property arising
out of sudden and accidental physical injury to “your product™ or “your
work” after it has been put to its intended use. ‘

Recall of Products, Work or Impaired Property

Damages claimed for any loss, cost or expense incurred by you or others
for the loss of use, withdrawal, recall, inspection, repair, replacement,
adjustment, removal or disposal of:

() “Your product™;
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( ' 2) “Your work”; or
(3)  “Impaired property™;

if such product, work or property is withdrawn or recalled from the market
or from use by any person or organization because of a known or
suspected defect, deficiency, inadequacy of dangerous condition in it.

[TRIAL 00012750-00012753). - -
Definitions

3. “Occurrence™ means an accident, including continuous or repeated
exposure to substantially the same general harmful conditions.

* * ¥
16.  “Products-completed operations hazard”:
a. Includes all “bodily injury” and “property damage” occurring away

from premises you own or rent and arising out of “your product” or
“your work” except: | )

) Work that has not yet been completed or abandoned. . . ..

17.  “Property damage” means:
a. Physical injury to tangible propetty, including all resulting loss of
use of that property. All such loss of use shall be deemed to occur
at the time of the physical injury that caused it . . . .

(( 22. “Your work”:
.- : a. Means:

(1)  Work or operations performed by you or on your behalf;
and '

(2)  Materials, parts or equipment furnished in connection with

such work or operations.
b. Includes _
) Warranties or representations made at any time with respect
to the fitness, quality, durability, performance or use of
“your work”, and .
2) The providing of or failure to provide warnings or
instructions. '

(TRIAL 00013206; 00013231-00013234),

The insureds in this matter fall into three (3) categories. Heritage is a-developer -
for the various.projects. Heritage Riverwalk and Heﬂtage Magnolia North are developers
for the specific projects. Buildstar is the-general contractor. Each is addressed below.

There is no evidence in the underlying transcripts to support a claim that Heritage,
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Heritage Riverwalk or Heritage Magnolia North were involved in the construction phase.
The sole entity involved in the construction phasc was Buildstar, the general contractor.

A.  Expected or Intended

The record is replete with the notion that' Buildstar intended the work to be
performed in the.manner it was performed. Areas of defect were brought td the attention -
of Buildstar :iuring construction. Buildstar, instead, chose to continue the current status
of the construction methods. The Jim Graham deposition reveals that Buildstar was
aware of the construction problems.-

The punitive damages awarded-in each action required a burden of proof that the

insureds sold the condominium units with a conscious intention of wrongdoing. Since

the jury awarded punitive damages against each insured on all claims, it cannot be said

that the insured did not expect or intend the damage. On that basis, all damages are

excluded and there is no duty of indemnity.

B. Your Work Exclusion -

-

The policies issued to Buildstar contain a subcontractor except:lon excluding
damage to “your work.” .The recent ruling in Newman concludes that the “your work”
exc;lusion is inappiicable to general contraétors suqh as Buildstar. Harleysville still took
the position that the entiré project is the work of the general éontractor. There was no

allegation or evidence of any damage occurring outside of the project. Despite

Harleysville’s position, this Court must follow the law as established by Newman and

decline that the “your work” exclusion applies to Buildstar,
Heritage, Heritage Magnolia North and Heritage Riverwalk were entitiés formed

as developers. There were no subcontractors of these insureds. The entire project was

(W8]
(V8]
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tpcir *work.” All of the work on the project falls into the category of “your work” since-
it cannot be argued that the entire project was not the *work™ of Heritage, Heritage
Magnolia North and Pferitage Riverwalk. As such, the “your wotk” exclusion results in
no duty of indemnity being triggered for any policy issued to Heritage, ﬁeritage
Magnolia North and Heritag;: Riverwalk. - VA

C. Your Product Exclusion

The recent ruling in NeWman concluded that the “your product” éxclusion is
inapplicable to general contractors such as Buildstar. Harleysville still took the position
that the eqtire project is the product of the general contractor. There was no allegation or
evidénce of any damage occurfmg outside of the project. Despite Harleysvilie’s position,
this Court must follow the law as established by Newman and decline that the “your
work” exclusion applies to Buildstar.

Hem’tage, Heritage Magnolia North and Heritage Riverwalk were enﬁties formed
as developers. All of thp work on the project falls into the category of “your product”
since it cannot be argued that the entire project was nat the “product” of Heritage,
Heritage Magnolia North and Heritage Riyerwalk. As such, tﬁe “your product” exclusion
results in no duty of indemaity being triggered forQany policy issued to Heritage, Heritaée

Magnolia North and Heritage Riverwalk,

b. Impaired Property Exclusion

The policies involved in this raatter each contained an “impaired property”
exclusion. The evidence in the underlying action reveals that problems existed with the
project at the time of sale. Building codes and industry standard practices were not

followed. The result is that any damage alleged was to a product that was already
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damaged or “impaired.” The “impaired propetty” exclusion acts to defeat any duty of
indemnity on any policy.

E. Damage to Property -

The policies involved in this mattet each contained a “damage to property”
exclusion. Pursuant to this exclusion any property owned, rented or occupied. At the
tine of all damage taking place during any policy period, if any, the common elements

continued to be owned by Heritage, Heritage Magnolia North and Heritage Riverwalk.

(See, Factual Background). It was not until well after the final policy period that-the
ownership of the common elements was transferred to the individual property éwner’s
associations. Since the property experiencing damage during the potiéy period was
owned by the insureds, there can be no indemnity triggered under the policy for any

damage occurring during a policy period.

XI. Punitive Damage Issue
The parties seek a declaration as to whether the punitive damage award in each
case is covered.

A. Jury Instructions

Asis note@ above, i.-ll the Riverwalk POA and Pope consolidated trials, the trial
cowtt instructed that punitive damages coqld only be awarded for willful, wanton and
reckless cor)dilct ot where a defendant’s actions “were so grossly negligent as to imply a
willfulness or wantonness”. (TRIAL .ObOO 1.824). Specifically, the trial court charged the |
jury that punitive damages were “imposed as punishment” :and were *not intended to
compensate”, ’(T RIAL 00001823-00001824). The court further charged that punitive

\

damages were awarded to punish a “defendant’s recklessness, willfulness, wantonness, ot

vl
w
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malicious conduct”. (TRIAL 00001823). The trial court clearly instructed the jury that, °
in order to recover punitive damages, a plaintiff must prove acts beyond mere negligence.
(TRIAL 00001825). With that charge given, the jury returned a verdict for the POA
which included $250,000.00 in punitive damages. (TRIAL 00013548-00013549). In the .
Pope Class Action, the jury returned a verdict which included $750,000.00 in punitive
damages. (TRIAL 00013550-0001355 1). As noted by the South Carolina Court of
Appeals in its opinion affirming the verdicts, the jury’s award of punitive damages was
based upon a finding that the Riverwalk construction defects were caused by the
amalgamated defendant eatities’ willful, wanton, and reckless conduct. Pope, 717 S.E.2d
at 770. In performing its analysis of the punitive damage awards under Gamble v,
Stevenson, 305 S.C. 104, 406 S.E.2d 350 (1991), the Cowt of Appeals relied upon the
defendants’ experts’ admissions of code and industry standarc{ violations, defendants’
admissions regarding the continued sale of defective units with knowledge of the units’ -
defects, and evidence of similar conduct in other developments. Pope, 717 S.E.2d at 782.

In the Magnolia North Action, the trial court likewise charged the jury that the
paramount purpose for awarding punitive damages is not to compensate the plaintiff, but
to punish and set an example for others: As the trial cowt instructed

[p]unitive damages can only be awarded where the plaintiff proves

by clear and convincing evidence that Defendants action were

willful, wanton, malicious, and in reckless disregard of the

plaintiffs’ rights or where defendants® actions were so grossly

negligent as to imply a willfulness or wantonness. A conscious

failure to exercise due care constitutes willfulness. It is the present

consciousness of wrongdoing that justifies the assessment of punitive

damages against the wrongdoer.

(TRIAL 000007222-00007228). With that charge given, the jury rendered a verdict

which included $2,000,000.00 in punitive damages. (TRIAL 00013552-00013553).
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B. Post Trial Review of Punitive Damages

In upholding the punitive damages award on post trial motions, the trial coLu“c
found that the defendants violated a legal duty to comply with the Southern Standard
Building Code, that they were aware of the significant deficiencies at the complex and
that they had répeatedly committed the;ir injurious conduct. In addition, the court found
that there was evi&ence of deceit inasmuch as underlying defendants knew of the
substantial deficiencies in the units, yct continued to market and sell them without any
proactive program to inform potential purchasers that these substantial deficiencies

existed. (Heritage Communities, Inc., Heritage Riverwalk, and Buildstar Corporation,

+ Inc.’s Post-Trial Motions, April 14, 2009).

C. Appcllate Cdﬁrt Review

In affirming the verdict, the South Carolina Court of Appeals found that the trial

court properly applied Gamble and Mitchell v. Fortis Insurance Co., 385 S.C. 570, 584- .
89, 686 S.E.2d 176, 183-86 (2009), in reviewing the jury’s award of punitive dﬁmages.5

Magnolia North Prop. Owners' Assoc., Inc, v. Heritage Communities, Inc.. et al., Slip

Opinion No. 4943 (Feb. 15, 2012). .

D. Policy Application Shows that the Punitive Damages Awards in these
Actions are Not Covered Losses

For the reasons set forth below, I find that no part of the punitive damages awards

described above meets the definition of “bodily injury” ot “property damage” as defined

3 The Mitchell *guideposts™ include the “reprehensibility” of defendant’s conduct. 385 S.C. at 584-89, 686
S.E.2d at 183-86. The Gamble factors are: (1) defendant's degree of culpability; (2) duration of the
conduct; (3) defendant's awareness or concealiment; (4) existence of similar past conduct; (3) likelihood of
detetring the defendant or others from similar conduct; (6) whether the award is reasonably related to the
harm likely to result from such conduct; (7) defendant’s ability to pav and (8) other factors deemed
appropriate. 305 S.C. at 111-12, 406 S.E.2d at 354.

-
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in the various Harleysville policies and/or any policies which follow form.® Even if the
punitive damage awards constituted “bodily inj u‘ry” or “property damage”, the acts
underlying the damages awards cannot be defined as an “occurrence” under the
apblicable policies. Finally, even if an “occurrence” existed wlﬁch resulted in “bodily
injury” or “probcrty damage”, the “ekpected orrintended” rexclusion acts to void any
poteatial duty of indemhity.

l. No Bodily Injury or Property Damage

Punitive damages are not “bodily injury” or “property damage” under the policies.
(TRIAL 00012750). A “bodily injury” is defined as “injury, sickness or disease

sustained by a person, including death resulting from any of these at any time. (TRIAL .

) 00012758). “Property damage” is defined by the policies as “physical injury to tangible

property, including all resulting loss of use of that property” and/or “loss of use of
tangible property that is not physically injured.” (TRIAL 00012761). This Court must
interpret these definitions as they are “understood in their plain, ordinary, and popular

sense.” B.L.G. Enters.. Inc. v. First Fin. Ins. Co., 334 S.C. 529, 514 S.E.2d 327, 330

- (8.C. 1999).

In Riverwalk and Pope, the trial court charged the jury that punitive damages
were “imposed as punishment” and were “not z"rztlende([ to compensate”. (TRIAL
00001823-00001824). Likewise, in M;dgnolia North, the trial court c'harged the jury that
the parémount purpdse for award.in;g punitive damages is not to compensate the plaintiff,

but to punish and set an example for others. (TRIAL 000007222-00007228). To hold .

¢ It is only after "property damage" has been alleged that the question of "occurrence” is
reached. Crossman {1,395 S.C. 40; 717 S.E.2d 589; 2011 S.C. LEXIS 277, *12.
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e ______gxposure to substantially the same harmfil conditions.” (TRIAL 00012761).. Itis.

that damages awarded as “punishment” and not as “compensation” for “bodily injury” or

“property damage” would be torturing the language of the policies. S.C. Farm Bureau

Mut. Ins. Co. v. Kennedy, 390 S.C. 125, 700 S.E.2d 258, 261 (S.C. Ct. App. 2010)

2. No Occurrence

Even if coverefi “property damage” or * bodily injury” existed, the acts
underlying the punitive damage awards do not constitutf: an “occurrence” under the
Harleysville policies and/or the bolicies which follow form. Under the Harleysville

policies, “occwrence” is defined as an “accident, including continuous or repeated

important to note that the'ana[ysis of whether an “occurrence” exists for the purposes of
punitive damages should be distinct from the analysis of whether an “occurrence” exists-
for negligence damages due to ”continumlts or repeated exposure to substantially the same
general harmful conditions” as defined in Crossman [I.  Therefore, the court must
cons'icier whether the acts underlying the punitive damag;:s verdict were an “accident”.
Under South Carolina law, in-the absence of a prcscribéd policy definition, an
“accident” is defined as an “unexpec.ted happening or event, which occurs by change and
usually suddenly, with harmful fesult, not intended or designed by the person suffering

.the harm or hutt." Green v. Ins, Co. of America, 254 S.C. 202 (S.C. 1970). "An

accident is never present when a deliberate act is performed unless some additional
unexpected, independent and unforeseen [circumstance exists or] happening occurs

which produces or brings about” the injury. Manufacturers and Mlerchants Mut. Ins. Co.

v. Harvey. etal, 330 S.C. 152, 498 S.E.222 (S.C. App. 1998) (ciring Vermont Mutual

Insurance Company v. Malcolm, 128 N.H. 521, 523-24, 517 A.2d 800, 802 (1986))..
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The transcript testimony in the Riverwalk, Pope, and Magnolia North cases
clearly demonstrate that the jury believed either: (1) the underlying defendants acted in a
willful, wanton, and malicious manner, with reckless distegard of the plaintiffs’ rights
and/or (2) the underlying defendants’ actions were so grossly negligent as to imply a
»_viUfulness or wantonness. The above-cited jury inéﬁuctioﬁs 'on punitive déﬁﬁéges
demonstrate that thé evidence necessary to support punitive damages is intentional
conduct. The juries came back with punitive damages verdicts, which were upheld on

- appeal. For purposes of its analysis, this Court is required to conclude that the juries

___followed the instructions given to them, Intentional conduct js notan “wnexpected . ___

“happening or event”. In fact, the juries based their punitive awards, in pait, based on the
underlying defendants’ admitted violation of code and industry standards, continued sale
of defective units with knowledge of the units’ defects, and evidence of similar conduct

in other 'developments. These acts cannot be deemed “unexpected”. By awarding
punitive damages, the jury was, in effect, ruling by clear and convincing evidence ‘that the
conduct of the insured was not accidental.

-~

3. Excluded by Expected or Intended Exclusion

Finally, even if an “occurrence;’ existed which resulted in “bodily injury” or
“propetty damage”, the “expected or intended act” ekclusion bars coverage. The
Harleysville policies specifically exclude from coverage “bodily injury” or “property
damage™ which is “expected or inter.1ded from the standpoint of the insured.” (TRIAL
00012750). Although the South Carolina appellate courts‘ have not interpreted the
Yexpected and ,inpended" exclusion in the context of commercial general liability policies,

it is valid public policy that contracts of insurance should not be construed to indemnify
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\/ an insured for damages resulting from its own inteational misconduct. See, Solo Cup

Co. v. Federal Ins. Co., 619 F.2d 1178, 1187 (7th Cir.), cert. denied, 449 U.S. 1033, 66 L.

Ed. 2d 495, 101 S. Ct. 608 (1980). To allow coverage fot intentional or »‘villﬁal actsis a
~ license for an insured to commit harmful, »vaqton, or malicious écts.

Based upon the evidence in the underlying transcripts, the charges to the jury, and
the verdicts rendered, the acts upon whic.h thé punitive dmage awards were based were
clearly intentional. As well, because the evidence in the cases showed that'the defendants

.were aware of the same or substantially recurring defects and subsequent damages at
ool ___ ___ various projects .princ.tmthc;mudelelopmenmfihe_R&eumucandls/Lagngﬁa_th_._._-_._ ——— -
projects, for defendants to continue constructing the buildings in the same mannet, while
knowing it was incorrect, and continuing to sell the units with the knowledge that they
were defective, the defendants surely understood the damages tﬁat might occur from their
{_ , intentional acts.

For the above reasons, no part of any punitive damage award in these actions

triggers the duty of indemnity under any relevant policy.

XIL Time-On-Risk Analysis

A. Standard Application

The South Cardl'mg Supreme Court adopted the time ‘on risk method for allocation
of damages in the Crossmann opinion. Itis this Court’s duty to determine what pottions
of the damages fall witiﬁn policy periods aﬁd which portions of the damages fall outside
of the da.mag’eg periods.

Crossmann addressed time-on-risk and established the calculation mle.s. It

addressed concerns and stated as follows:
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An ideal application of the “time-on-risk” approach would requite the finder of
fact to determine precisely how much of the injury-in-fact occwred during each
policy period and precisely what quantum of the damage award in the underlying
suit was attributable to that injury. Unfortunately, it often “both scientifically and
administratively impossible™ to make such determinations. (citations omitted)

In cases where it is impossible to know the exact measure of damages attributable

-to the injury that triggered each policy, courts have looked to the total loss

incurred as a result of all of the property damage and then devised a formula to
divide that loss in a manner that reasonably approximates the loss attributable to
each policy period. The basic formula consists of a numerator representing the
number of years an insurer provided coverage and a denominator representing the
total number of years during which the damage progressed. This fraction is
multiplied by the total amount the policyholder has become liable to pay as
damages for the entire progressive injury. In this way, each triggered insurer is
responsible for a share of the total loss that is proportionate to its time on the risk.

Crossmang at 15.

Crossmann provided that this Court has discretion t6 view evidence that might
suggest when the damages occur and to apportion those damages into certain time
periods, The damages in these matters are typical progressi\)e construction defect.
démages_ that naturally flow from continuous water intrusion. Damages form over a long
period of time. The expert te;timony offered by each plaintiffvhm the underlying action
supports a long and progressive damage period flowing from shortly after the certificate
of occupancy was issued through the verdict date. Since the jury was informed that
damages were continuing, the end date should be the verdict date. There was no effort in
the underlying action to signify the p‘recise date when damages began to occur or when
they stopped occurring. To the coritraxy, my view of the evidence suggests that damages
began at some undisclosed point in time after construction and are conﬁnuing today. The
POAs’ best evidence offered in the declaratory judgment trial indicated that damages
likely began at the first significant rain event following the issuance of the certificates of

occupancy. No specific evidence was offered as to which patt of the alleged damages
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began at that time. Testimony ..in the underlying trial indicated that property damages
first manifested in 2003-2004 when the expert hired by each POA inspected and
documented the property damage. The damage, according to the same expert, continued
through the date of trial. Plaintiff’s expert testified that damages are progressive and that'
the condition of the butldings would worsen over time and that significant structural
damages had manifested themselves between his visité in 2063 ;md the time of trial. (See,

Factual Background in this Order).

This Court needs to choose a start date and an end date for the time on risk

alculation, Opinion evidence was offered showing that no damage manifested itself as

of the date of the certificates of occupancy. In fact, had evidence suggested the

' manifestation-of damages at certificate of occupancy, much of the claims brought by
Magnolia North POA and Riverwalk POA would have been barred by the statute of
limitations. It is counterintuitive for Magnolia North POA or Riverwalk POA to claim in
the underlying trials that they did not know of dah:ages until well into 2000 in order to
meet the statutory limitations requirement when the Cornplai.nt was filed in late 2003

and, in contrast, to now claim that damages manifested themselves in 1998 and 1999
({

" shortly after the first certificates of occupancy in December of 1998, A party cannot have

it both ways.

Crossmann provided for a default method of calculating time on risk periods. The
court used a stipulated 30 days following the cettificate of occupancy and settlement date.
Using those dates aliowed the Court to set forth a fair and reasonable period for
allocation of damages.

The attached chart shows the time on risk analysis taking into consideration the
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recoverable damages, applicable policy periods, progressive period in which damages
accrued and total damages recoverable under the policy. The total repair cost property
damage figure recoverable in the Magnolia North action is $220,i02.60. The total repair
cost property damage figure-recoverable in the Riverwalk action is $101,784.21.

B. Alternatives to Standard Damage Period

- Crossmann, as set forth above, utilized a damage period of the respective
certificates of occupancy plus 30 days and ﬂxe date of the settlement. The Crossmann
court defined this as the “default method” for calculating time-on-risk.

In this action, an alternative method to the standard method results in zero
covered damages. If the verdict date is not used, the court can coﬁsider using other dates.
However, out of judicial fairness, if the Court is ué'mg a date sooner than the verdict date,
it must necessarily use a starting date later than the certificate of occupancy date. The .
stact date under such a scenario is likely after the exb’mation of the final policy period.

Testimony was offered at trial by expert witnesses. 'Harleysville offered expert
testimony indicating that daﬁlages -typically do not manifest themselves to the point
necessitating repair until several years after the building has been in existence.
Contrarily, the judgment holders’ expert offered opinion testimony that damages begin
immediately. The technical evidence submitted in the underlying‘ trial and made part of -

this record supports Harleysville’s position. Pictures were offered of conditions taken in

- 2003 and 2004 showing areas where damages had not yet occurred. The evidence

offered by each POA in the underlying actions, however, was that damages had increased
over time. Evidence was further offered that damages had worsened. Drew Brown

indicated that much of the damage was to come in the future. (See, Factual Backeround
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hetein and trial testimony of Drew Brown). o : -

If I were to significantly shorten the damage period by rﬁoving up the “end” date
of the damages, I would also be compelled to choose a later “stact” date for the damage
period. Since the insurance ceased to provide any-policy period beyond August of 2000,
there would be no damages occurring in any policy period.

XIM. Loss of Use

Loss of use was only awarded in the Riverwalk action. The policies at issue
address damages awarded for loss of use. Obviously, the loss of use claims have not yet
occurred, even af the time of this Order, since the evidence offered to support loss of use
in the underlying action related to the time when the repaifs are being performed and the
unit oWners are required to vacate the premises. Evidence in this action suggested that

repairs have not yet begun and no unit owner has vacated the building. Evidence was -

“offered for the cost of alternate housing to support the claim. The jury awarded actual

damages of $250,000 aqd punitive damages of $756,000. Loss of use §vas not presented
in the Magnolia North action.

The policy provides for loss of use darﬁages in “property damage” whiph is
defined as: “(a.) Physical injury to tangible property, including all resulting loss of use of
t_hat property; or (b.) Ldss of use of tangible propeﬁy that is nét physical!y injured.” The
policy further explains that “Property damage that is loss of use of tangible property that
is not physically injured will be deemed to occur at the time of the occurrence that caused -
it.” |

No testimony was offered supporting any claim pursuant to section (a). The sole

claim for loss of use is found under section (b). The Court must, pursuant to section (b
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determine the date of the occurrence to the property that caused the loss of use.
Crossmann made clear that no occurrence exists until property damage is shown. The
property damage necessitating the unit owners to vacate theif units has not occurred as of
the date of this Order. To the contrary, all testimony indicates that no unit owner has yet
to vacate his or her unit. Until property damage is sufficient to necessitate moving out of

the units, there is no loss of use. There can be no loss of use deemed to occur during the

. policy period.

If this Court were to determine that the occurrence happened at an earlier event, it
would need to analyze the record to make such a determination. The insured and
judgment holder offered no evidence sufficient to make such a determination. The Court

could follow an analysis similar to the time-on-risk analysis. As discussed above and

with the Crossmann decision, damages in a construction project are progressive in nature.

The evidence presented in the underlying action was that much of the dmaée to the
buildings is hidden. Even as of 2010, Baiden’s testimony showed that no'more than
17.82% of the repair costs are related to property damage. Since the damages are *
progressive, it is difficult to believe that the loss of use is caused by assumed damages
that ate minimal at best occurring.prior to 2001. The property damage necessitating the

repair resulting in causing unit owners to vacate, did not occur until well after the last

potential policy expired. While the Court could conduct the same time-on-risk analysis, .

it is clear that the property damage necessitating the loss of use did not occur during any
policy period.
No part of the loss of use or the occurrence causing the loss of use, took place

during the policy periods and therefore, there is no duty of indemnity for the loss of use
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verdict in the Riverwalk action.

XIV. Effect of Appellate Decision on Underlving Action

The underlying action (Magnolia North POA v. Heritage. Buildstar and Heritage

- /
Magnolia North & Pope et. al. v Heritage, Buildstar and Heritage Magnolia Notth) are

curently on appeal. In the event that the appellate court remands for a new trial or any

“other issue affecting damages, this Order will either be declared null and void or

modified as necessary. Following the final ruling on the appcal, if necessary, either party

is granted leave by this Order to petition this Court for a modification of this Order.

XV. Court Order and Declarations

Based on the foregoing, I hereby ORDER the following declarations:

1.

)

The judgment holders are the real parties in interest to assert the claims to
satisfy their respective judgmeﬁts. The insureds declined to participate

and all rights of the insureds are foreclosed.

The construction defects allege in the underlying actions are occurrences. -

The verdicts in the underlying action consist of damages relating to

" repaiting defective workmanship and repairing damaged portions of the’

" buildings.

N

In Magnolia Notth, the total actual damage award, after set-off, of

. $4,968,937 dollars consists of $1,636,271 dollars relati-ng to repéiring

damaged portions of the building.
The total damage award meeti L{g the pdlicy definition of property damage
in the Magnolia North action is $1,636,271 dollars.

The verdict in the Magnolia North action awarded punitive damages-in the
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10.

L1,

12,

amount of $2 million dollars. Those damages, based on the evideﬁce and
jury instruction, necessarily were awarded for willful actions of the

tnsured and therefore are not accidents under the definition of occurrence.
Said punitive damages would also be excluded pursuant to the Expected or
Intended e‘{clusxon 7 o o

The time-on-risk calc‘ulation, because there is no credible eviderice to
show when damdges began or ended, utilizes a damages period beginning
at the certificate of oecdpancy and ending at the date of the verdict.
The -po]_icies issued to Heritaoe and Heritage Magnolia North are not
trlggeted because no damage is'alleged in this action or the underlymc
action to have occurred outs1de of the Magnolia Nouth project. The
Magno[izj North project is the entire product or work of the develobers,
Heritage and Heritage Magnolia North.

The policies issued to Buildstar are triggered.

The time-on-risk calculation in Magnolia North reveals, absent the

: abplication of exclusions or a finding that damages did not occtir inside of
~ . an policy period, that Harleysville owes $220,102.60 to Magnolia North

- POA.

The time-on-risk calculation in Riverwalk reveals, absent the application
of exclusions or a finding that damages did not occur inside of a policy
petiod, that Harleysville owes $101,784.21. |

No part of the loss of use verdict in the Riverwalk action triggers

indemnity because the Court finds that no physical damage necessitating
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13.

14.

15.

16.

17.

18.

19.

the loss of use.occurred during any policy period.

In Rivel:walk, the total actual damage award, after set-off, of $3,228,679
dollars consists of $575,351 dollars relating fo repairing damaged portions
of the building.

The total damage 'awafd meeting the policy definition of property damage
in the Riverwalk action is §575,351 dollars.

The veudict in the Riverw‘a[k action awarded punitive damages in the
amount of $250,000 for the repair éost estimate and $750,000 for the loss
of use claim. Those damages, based on-the evidence and juty instruction,
necessarily were awarded for willful actions of the insured and thefefore
are not accidents under the definition of occ‘un‘encé. Said punitive
darﬁages would also be excluded pursuant to tﬁe Expected or Intended
exclusion.

The time-on-risk calculation, because there is no credible evidence to
show when damages began or ended, utilizes a damages period begiuning
at the certificate of occupancy and ending at the date of the verdict. |

The policies issued-to Heritage and Heritage Riverwalk are not triggered

because no damage is alleged in this action or the undetlying action to

- have occurred outside of the Riverwalk project. The Riverwalk project is

the entire product or work of the developers, Heritage and Heritage
Riverwalk.
The policies issued to Buildstar are triggered.

The time-on-risk calculation in Riverwalk reveals, absent the application.

e
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of exclusiéns or a finding that damages did not occur inside of a policy
period, that Harleysville owes $101,784.21.

20.  No part of the loss of use verdict in the Riverwalk action triggers
indemnity because the Court finds that no physical damage necessitating
the loss of use dccurred during any pplicy period.

2l.  Intheevent tpat the appeal of the underlying action involves changes to -
the judgments, any-party to this action is granted leave to petition this

Court for voidarce or modifications to this Order.

Itis So Ordered.

John M. Milling
Special Referee

April ,2012 ‘ _ -
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON!PL;E&AS r—:
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY CASE NO. 2009-CP-26-11862.

HARLEYSVILLE GROUP INSURANCE,
A PENNSYLVANIA CORPORATION

Plaintiff,
VS.
HERITAGE COMMUNITIES, INC, A MOTION TO ALTER OR
SOUTH CAROLINA CORPORATION; AMEND ORDER

HERITAGE MAGNOLIA NORTH, INC.
A SOUTH CAROLINACORPORATION;
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION,
MAGNOLIA NORTH HORIZONTAL
PROPERTY REGIME, MAGNOLIA
NORTH PROPERTY OWNERS
ASSOCIATION, INC. A SOUTH
CAROLINA CORPORATION and
NATIONAL SURETY CORP.

Defendants

N’ e N’ N e e e e M N N Nt M Mt S e e N e e N N N S e e e

Pursuant to Rﬁle 59, S.C.R.C.P., the Defendant, Magnolia North Horizontal Property
Regime, Magnolia North Property Owners Association, Inc. a South Carolinav Corporation,
respectfully submit that his Honor should alter or amend his Order issued February 21, 2013, to
eliminate application of the “time—on-thc-risk” analysis for the fbllowing reasons:

1) Appliu:ation of “time-on-the-risk” (“TOR™) necessarily concludes that all damages

awarded by the jury were for progressive damages which requires speculation by the
Court.

2) TOR is not applicable to a general verdict where various types of damages and causes
of action were submitted to the jury, not all of which may have included progressive
damages. Owners Insurance Company v. Clayton, 364 S.C. 555 (2005) (If several

claims are submitted to the jury and a general verdict is rendered, if one claim is
covered the entire verdict is covered). :

-1-
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3)

4)

The first analysis in applying TOR is to determine that the damages are progressive
damages. Crossman Communities of North Carolina, Inc. v. Harleysville Mutual
Insurance Company, 395 S.C. 40 (2011) “Crossman”. Because there is no opportunity
for the court to determine progressive damages, TOR cannot be applied.

As “Crossman” dictates, “Only after determining how policies are triggered will it be
possible to decide which policies were triggered by a progressive injury. and,

- correspondingly by how much of the loss caused by the injury is covered by each.”

5)

6)

.7)

8)

9

Id. at p. 51. In this case, since there is a general verdict it is impossible to determine
when and if each policy is triggered.

TOR does not apply to a discrete and identifiable event as to make it impossible to
identify one such event. Woodale Builders, Inc. v. Maryland Casualty Company, 722
NW 2d 283 (2006). In this case damages were submitted which had an identifiable
event and it would be error to apply TOR.

Harleysville controlled the defense but failed to advise its insureds of a need for an
allocated verdict or a verdict conducive to TOR and therefore prejudiced its insureds
and these claimants.

The court’s application‘of TOR requires the court to enter into speculation as to how
the jury allocated damages; speculation the court properly denied Harleysville to

- engage in,

Since the court has determined that Harleysville failed to properly reserve its rights to
contest coverage, it would be error to apply TOR which is in effect a denial of
coverage for a portion of the verdict.

TOR analysis necessarily requires an allocation of damages over various policy
periods. Since Harleysville failed to intervene and seek an allocated verdict, the
entire verdict is covered. Auto Owners Insurance Company v. Newman, 385 S.C. 187
(2009) *“Newman”.

10) Applying TOR to a general verdict containing several causes of action and different

types of damages, usurps the sanctity of the general verdict; the court assumes the
role of the judge and Jury.

11) Applying TOR to a general verdict where numerous types of damages were submitted

to the jury and numerous causes of action were submitted to the jury will leave a
mulit-million dollar verdict against the insureds who had no control over the defense
or settlement which is contrary to law and prejudices the insureds and these

claimants. Tyger River Pine Company v. Maryland Casualty Company, 170 S.C. 29-
86 (1933).

12) The Court erred in determining the ending date for application of the TOR. The jury

found breach of fiduciary duty which breach occurred on September 13, 2002. If the
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Court is going to apply TOR, which is error, the ending date should be September 13,
2002, which is the date of the breach of fiduciary duty.

13) Harleysville failed to intervene in the underlying action to seck both an allocated
“verdict and a determination of damages in policy periods thereby depriving the
insureds of their right to a jury determination on these issues. The court’s application

of TOR substitutes its findings for that of the jury, clear crror.

14)“Newman” makes clear, that if covered damages and non-covered damages are
submitted to the jury it is the insurance carrier’s responsibility to protect its insured
by seeking an allocated verdict and failure to do'so requires payment by the insurance
company of the entire verdict.

THOMPSON & HENRY, P.A.

P. Henry U
ilip C. Thompson
1300 Second Avenue 3" Floor

Conway, South Carolina 29528
Telephone: (843) 248-5741
Fax: (843) 248-6396

Attorneys for Plaintift

Conway, South Carolina
‘March 0O, 2013
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY | CASE NO. 2009-CP-26-10053

HARLEYSVILLE GROUP INSURANCE.
A PENNSYLVANIA CORPORATION

VS.

HERITAGE COMMUNITIES, INC, A
SOUTH CAROLINA CORPORATION;
HERITAGE RIVERWALK, A SOUTH
CAROLINA CORPORATION; BUILD-
STAR CORPORATION, A SOUTH
CAROLINA CORPORATION. RIVER-
WALK AT ARROWHEAD COUNTRY
CLUB HORIZONTAL PROPERTY
REGIME, RIVERWALK AT ARROW-
HEAD COUNTRY CLUB PROPERTY
OWNERS ASSOCIATION, INC..A
SOUTH CAROLINA CORPORATION,
NATIONAL SURETY CORP.. AND
TONY L. POPE AND LYNN POPE,
INDIVIDUALLYAND REPRESENTING
AS A CLASS ALL UNIT OWNERS AT
RIVERWALK AT ARROWHEAD
COUNTRY CLUB HORIZONTAL
PROPERTY REGIME.

MOTION TO ALTER OR
AMEND ORDER

DEFENDANTS

R N N N T N N e N N N N N N N N N e

Pursuant to Rule 59, S.C.R.C.P., the Defendant, Riverwalk at Arrowhead Countrv Club
Horizontal Property Regime, Riverwalk at Arrowhead Country Club Property Owners
Association, Inc., ‘a South Carolina Corporation, respectfully submit that his Honor should alter

or amend his Order issued February 21. 2013, to eliminate application of the “time—on-the-risk™

analysis for the following reasons:
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1)

4)

3)

6)

8)

9)

Application of “time-on-the-risk™ (“TOR”) necessarilv concludes that all damages
awarded by the jury were for progressive damages which requires speculation by
the Court.

TOR 1is not applicable 10 a general verdict where various tvpes of damages and
causes of action were submitted to the jury, not all of which may have included
progressive damages. Owners Insurance Companv v. Clavion. 364 S.C. 335 (2003)
(If several claims are submitied 10 the jury and a general verdict is rendered. if one
claim is covered the entire verdict is covered).

The first analysis in applving TOR is to determine that the damages are
progressive damages. Crossman Communities _of North Carolina. Inc, v.
Harlevsville Mutual Insurance Company, 395 S.C. 40 (2011) “Crossman”.
Because there is no opportunity for the court to determine progressive damages,
TOR cannot be applied.

As “Crossman™ dictates, “Only after determining how policies are triggered will it
be possible to decide which policies were triggered by a progressive injury and,
correspondingly by how much of the loss caused by the injury is covered by each.”
Id. at p. 51. In this case, since there is a general verdict it is impossible to
determine when and if each policy is triggered.

TOR does not apply to a discrete and identifiable event as to make it impossible to
identify one such event. Woodale Builders. Inc. v. Marviand Casualtv Company,
722 NW 2d 283 (2006). In this case damages were submitied which had an
identifiable event and it would be error to apply TOR.

Harleysville controlled the defense but failed to advise its insureds of a need for an
allocated verdict or a verdict conducive to TOR and .therefore prejudiced its
insureds and these claimants.

The court’s application of TOR requires the court to enter Into speculation as to

how the jury allocated damages; speculation the court properly denied Harleysville
1o engage in.

Since the court has determined that Harleysville failed to properly reserve its rights
to contest coverage, it would be error to apply TOR which is in effect a denial of
coverage for a portion of the verdict.

TOR analysis necessarily requires an allocation of damages over various policy
periods. Since Harleysville failed to intervene and seek an allocated verdict, the
entire verdict is covered. Auto Owners Insurance Companv v. Newman. 385 S.C.
187 (2009) “Newman”.

10) Applying TOR 10 a general verdict where numerous types of damages were

submitted to the jury and numerous causes of action were submitted to the jury

Consolidated ROA_2523



will leave a mulit-million dollar verdict against the insureds who had no control
over the defense or settlement which is contrary to law and prejudices the insureds
and these claimants. Tvger River Pine Companv v. Marviand Casualtv Company,
170 S.C. 29-86 (1933).

11) The Court erred in determining the ending date for application of the TOR. The
jurv found breach of fiduciary duty which breached occurred on May 29, 2002. If
the Court is going to apply TOR, which is error, the ending date should be May 29,
2002, which is the date of the breach of fiduciary duty.

12)Harlevsville failed to intervene in the underlving action 10 seek both an allocated
verdict and a determination of damages in policy periods thereby depriving the
insureds of their right 10 a jury determination on these issues. The court’s
application of TOR substitutes its findings for that of the jury, clear error.

13)“Newman” makes clear, that if covered damages and non-covered damages are
submitted to the jury it is the insurance carrier’s responsibility to protect its insured
by seeking an allocated verdict and failure to do so requires payment by the
insurance company of the entire verdict.

THOMPSON & HENRY, P.A.

P. Henry
Philip C. Thompson

1300 Second Avenue S'd Floor
Conway, South Carolina 29528
Telephone: (843) 248-5741
Fax: (843) 248-6396

Attorneys for Plaintiff

Conway, South Carolina

March 20 . 2013
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT

HARLEYSVILLE GROUP
INSURANCE, A PENNSYLVANIA
CORPORATION,

Civil Action No. 2009-CP-26-11862

HARLEYSVILLE'S -MOTION TO
VACATE, ALTER OR AMEND
(Rules 50 and 59)

Plaintiff,

\AR

)

)

)

)

)

)

)
HERITAGE COMMUNITIES INC.A )
SOUTH CAROLINA )
CORPORATION; HERITAGE )
MAGNOLIA NORTH, INC., A )
SOUTH CAROLINA )
CORPORATION, BUILDSTAR )
CORPORATION, A SOUTH )
CAROLINA CORPORATION )
MAGNOLIA NORTH HORIZONTAL )
PROPERTY REGIME, MAGNOLIA )
NORTH PROPERTY OWNERS )
ASSOCIATION, INC., A SOUTH )
CAROLINA CORPORATION AND )
NATIONAL SURETY CORP., )
)

)

)

Defendant.

YOU WILI, I’LEAST--TAKE NOTICE that the prvlaintiff, Harleysville Group
Insurance, a Pennsylvarria Corporation (hereafter "Harleysville") Moves before this Honorable
Court, pursuant to Rules 50 and 59, and any other apphcable rules of the South Carolina Rules
of Civil Procedure for an Order Vacating and/or Altermg or Amending the Orders (Order on
all 1ssues in case, Order denying directed verdict motion, and Order Dismissing Claims
Agamst National Surety Corp. and Its Counterclalms and Crossclarms) of the Honorable

Special Referee John M, Mrllmg dated February 28, 2013, filed and clocked on Tuesday,
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March 5, 2012, entered into the Clerk of Court file on Friday, March 8, 2013, and served on
the parties on Monday March 11, 2012 as well as any other Orders and Rulings made on the

record durmg the testimony phase and incorporated into the March 11, 2012 Order or the lack

" of Orders on issues referenced below

This matter involves insurance coverage issues in several commercial general
liability polrcres Harleysvrlle is the insurance carrier who provided certain policies of
insurance to its insureds Heritage Communities, Inc., Heritage Magnolia North, Inc. and
Buildstar Corporation, Inc. In May of 2009, a verdict was entered against the three defendants

who had been amalgamated by the court into one entity. Harleysville filed a declaratory

'judgment action seeking a declaration of rrghts under the insurance polrcy Named in the

actlon filed by Harleysville were the insureds, the Judgment holder, Magnolra .North POA and
Horizontal Property Regrme, and an excess insurance carrier National Surety Corp.

The grounds for this Motion are recited below and wrll be supported by-a
memorandum to be submitted rdentrfymg the proper application of the law further analysrs on

the Orders and mlsplaced rulings therein, and proper recrtatlon of the supportrve facts

‘ warrantmg alteration of the Orders and issuance of an Amended Order j in favor of Harleysvrlle

Pursuant to Rules 50 and 59 and al] other applicable rules of the South Carolina
Rules of Civil Procedure, this court should vacate and/or alter or amend its Order of February
28, 2013 and served on the parties on March 11, 2013, and issue a  new Order in favor of
Harleysville on all 1ssues. The grounds for this Motion are set forth below. Any grounds,
reasons, and arguments asserted prior, during and after the trial of this matter, orally or in
writing, not herein listed below are adopted and incorporated'fully as .if set forth below and are

asserted as additional grounds for this Motion. The Orders, dated March 5, 2013 and received

2
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by counsel for plaintiff on March 11, 2013 contain the following errors and should be vacated

altered or amended:

1.

‘Directed Verdict Motion. The Directed Verdict Motion should have been granted

on all issues, The besis for denial is that it was improper in a bench trial. The
Order, dated February 28, 2013 but not served on the parties ut]til March 11, 2013
denying the Motion for Judgment as a matter of law should be amended to Grant all
relief requested

National Surety Corp Order. ' The court dismissed any and all claims related to the

excess policy of National Surety Corp. The Order should specifically identify that

all claims by Harleysville, National Surety and the judgment holders are dismissed

without prejudice. The Order fails to identify that Harleysville and National Surety

Corp agreed to withhold any of the issues relating to the policy until a later date.

. The Order currently reserves the nght to raise issues at a later time but the Order

should be amended to clearly state that the dlsmlssal is w1thout prejudice and,
should later mattérs implicate the policy as discussed by counsel, the parties may
then litigate any unresolved issues.

Parties To Insurance Contract. The court failed to include in the Order that the

insurance is for the benefit of the insurer and insured and there are no third party
rlghts Harleysvnlle offered testxmony and requested a ruling that the insurance
between Harleysville and the insureds was for the sole and exclusive benefit of the
insured and not for third parties clalmmg any rights. The Order fails to rule on this

issue. The Order should be amended to include a ruling that the insurance policies
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involved in these actions was for the benefit of the msureds and not for any third

parties not named onthe policy (_lalmmg any rights.

. Occurrence. The Order xmproperly finds that all damages are a covered occurrence

Y

under the apphcable policies. This is a factual impossibility given that the verdict in
the underlying action was comprised of both covered and non-covered damages.
The repair cost evidence offered in the underlying action was a mixture of
consfruction defects and damages resulting therefrom. All repe.ir cost evidence
offered in the underlying action with respect to construction defects, however,
cohcluéively established that construction defects would not constitute a covered
"oceurrence" under the South Caroling Supreme Court's analytical framework
addressing the definition of "occurrence" under the policy languege No evidence
was offered allowing the j Jury to make any decision other than to return a verdict of
general damages to repair both defective work and the correspondmg resulting

damages. The Court has ruled that the entire verdict is covered by the policy as an

.occurrence because itisa gcneral verdict. This is incorrect and a general verdict

does not mean that the entire verdict is an occurrence. The Order should be

amended to say that only a portion of the general verdict is an occurrence.

. Occurrence. The court improperly ruled that the damages resulted from an

occurrence. All evidence indicates that the insureds intended the construction
exactly as it was built, As such, there can be no accident forming the basis of any
claim of damages. The Order should be amended to rule that no damages stem

from'any occurrence,

Consolidated ROA_2530




6. Denial of Allocation. The Order improperly denied plaintiff's right to allocate

damages into categories of covered versus non-covered losses. The South Carolina

Supreme Court in Crossmann mandates that only those damages categorized as
"property damage" are potentially recoverable under a standard commercial general
liability policy. The Court was given evidence that the general verdict in the
underlying action included both damages to repair defective Qfork and damages
resulting from defective work. The combination verdict must be allocated by this
Court to exclude non-covered construction répair costs as those iter'ns are not
recoverable. The Court failed to do so following evidence offered by plamuff
showing that of the construction defects on the building and resultmg damages the
sole covered damages comprised seventeen (33 %) percent of the verdict amount.
Pursuant to the ruling in Sims v. Nationwide, the Court had an obligation in this
subsequént action to allocate the damage total between covered and non-covered ‘

damages.

. No Damages During Any Policy Period. The Court impropérly found that the time

on risk period began shortly after the Certificate of Occupancy was issued. The
sole evidence offered on this issue was speculative testimony by Magnolia North
POA's expert witness, Drew Brown. All documented evidence showed no damage

occurring at any time during any policy period for the Harleysville policies at issue.

* The Order should be amended to rule that no damage occurred dﬁring any policy

period and, therefore, there is no duty' of indemnity by Harleysville thereby ruling

entirely in favor of Harleysville.
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8. Punitive Damages Not Occurrence. The Court improperly found that punitive

damages are an occurrence within the insuring agreement and tﬁerefore a covered
loss. The jury charge in the underlying action reqmres a finding of conscious intent
of wrongdomg before any punitive damages may be awarded, The jury necessarily
found that the punitive damages stemmed from intentional acts of wrongdoing
known by the wrongdoers The damages cannot be deemed as an occurrence

. because they do not stem from an accident. The Order should be amended to rule
that punitive damages are not a covered loss because they do not result from an
oecurrence.

9. Punitive Damages and Exclusnon A. The Court improperly found that pumnve

damages are not excluded from Exclusion A, Expected or Intended Loss. The
punitive damage j Jury instruction required a finding of proof that the person
committing the act supporting punitive damages did so with a conscious intent of
wrongdoing. The jury awarding punitive damages necessarily found that tﬁey were
supported by actions meeting the deﬁmtxon of Exclusion A. The Order should be
amended to exclude punitive damages.

10. Default of Insureds. The court has failed to rule on the Motions for Default
Judgment against the Insureds for failure ’to make an appearance aﬁer notice. The
Order simply indicates that the insureds made no appearance after notice and
defaulted. The court fails to rule that the rights of the insureds are foreclosed as a

- result of the default and failure to appear. Instead, the Order implies that while the
insureds have defaulted, tl;e judgment holder maintains rights lost by the insured,

The Court made a ﬁhding that the Insureds failed to appear after proper service of

6
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11.

the action and notice of all hearings. As such, all rights of the insured should be
forec':losed.‘ A motion for default judgment was filed by Harleysville against all
insureds. There is no specific ruling granting or denying the motion. Either a
specliﬁc Order should bg issued or the global Order should be amended to
specifically rule that the insureds are in default aﬁd a default judgment is entered
against each foreclosing all rights they may have under the policies.

Judgment Holder Rights. The court improperly found that the judgment holders

. Step into the shoes of the insured in a very broad sense. The insureds lost any

rights by failing to appear and take any position in this matter. The judgment

holder rights are set forth in the policies which provide "A person or organization

may sue us to récover on an agreed settlement or on a ﬁﬁal Jjudgment against an
insured obtained after and actual trial; but we will not be liable for damages that are
not payable under the terms of this policy or that are in excess of the applicable °
limit of insurance. An agreed settlement means a settlement and release of liability
signed by us, the insured and the claimant or the claimant's legal répresenfative.

Nowhere does the policy allow the Judgment holder to fully step into the shoes and

- become the insured. In fact, South Carolina denies any third party rights under a

12.

liability insurance policy. The Order should be amended to provide that the
Jjudgment holders may bring an action to recover under the policy but do not obtain
all rights of the insured.

Reservation of Rights Letters. The Order improperly concludes that the

Reservation of Rights letters failed in whole to reserve any coverage issues and

resulted in an implied waiver of any and all coverage matters. The Order further
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13.

)

improperly tinds that the Reservation of Rights letters prejudiced the insureds. No
evidence was offered that anything in the Reservation of Rights letters prejudiced
the insureds. The insureds failed to appear and defaulted resulting in a foreclosure
of their ﬁghts. Nothing allows a judgmeﬁt hblder to benefit from any issue personal
to the insured. The policy language is specific in the limited rights given to the

judgment holder and do not include any rights of prejudice or Reservation of

Rights. Such ruling is improper based on the faw and evidence submitted at trial.

Conclusion F is improper and the Order should be amended to rule that Harleysville
properly preserved its rights on all coverage issues to all insureds.’

Reservation of Rights Letters. The Reservation of Rights letters were offered into

evidence as a plaintiff's Exhibit. Harleysville did not have possession of some of
the Reservation of Rights letters but testified that they definitely existed and were -
mailed to and discussed with the insureds. The Court improperly fuled that since
the missing letters relating to Buildstar were not offered into evidence that they did
not exist and, therefore that Harleysville cannot contest covgrage against the
insuréds dr judgment holders. The indispﬁtable evidence offered at trial showed
that wri&en_reservation of rights letters were sent to the insured and discussed with
the principals of the insured. No evidence existed to the contrary, In e;d_dition,
since the insureds have defaulted, the provisions of the pleadings indicating that
Harleysville defended the insured under a reservation of rights is deemed admitted
as a fact that cannot be contested, The judgment holder takes no rights better than
that of the insured and therefore cannot cohtest on a reservation of rights claim

since it is an admitted fact. Finally, the reservation of rights issue is personal to the

8
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14.

insured and the judgment holder has no standing to raise such an issue because the
policy is a contract bgtween the insured and insurance carrier and no third party
rights exist. The Order should be amended to find that all Reservation of Rights
letters existed and were mailed to and discussed with ,each insured.

Exclusions. The Order imprc;perly denies all requested relief under Harleysville's
request for judgment on Exclusions A, I(1), 1(5), J(6)., Kand M. The evidence
shows that the insureds intended the construction that was completed. Many
exahlples of Ehis are found in the record where the insureds believed the work they
were performing was correct. This is clear evidence that they intended the work to
be performed as it was constructed and there is no accident, the work is that of the
insured, the insured was the owner of the property at the time ’of the construction

defect and resulting damage, it is the insureds product and the work is impaired

_ property. The Order should be amended to find that all damages are exciuded_

15.

pursuant to the policy exclusions.

Per Building Time On Risk Application. Notwithstandihg the grounds above

regarding boliqy periods and the fact that no policy was triggered, the Order fails to
properly identify each building and.respective certificate of occupancy to determine
the a‘ppropriate starting date of the damage period for time on risk calculation. The
Order simply chooses the first certificate of occupancy date plus thirty (30) days for
the starting date of the damage period. The Order provides that since it is a general
verdict,/ the certificate of occupancy date for the first building is proper. This
finding is incorrect and improper. This finding is problematic in that pursuant to

the Order, damages are assessed under the insurance policy for buildings that have
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_hot yet been constructed. It is a physical impossibility to show damages within a

policy period for a building that is not constructed. Plamtiff submitted a chart using
the certlﬁcate of occupancy dates for each building plus the estimated thirty (30)

days. The end date chosen by the Court is appropriate for each building in that that

i the date on which the Magnolia North POA expert identified the conclusion of the

16.

damages that were submitted to the jury in the underlying action. The Order should
be ariiended to utilize the certificate of occupancy date for each building. A
proposed chart has previously been submitted to the court showing the individual
certificate of occupancy date for each building, the corresponding damage period -
and the time on risk calculation showing the damages falling within the policy
period and triggering the duty of indemnity under the policy.

Post Judgment Interest. The Order makes a specific finding that the policies

provide coverage for post juiigment interest. The judgment holders do not possess
rights to obtain any damages outside of that specifically rocoverabie under the terms
of the policies. No policy provision allows for the recovery of post judgment
interest. The Order should be amended to delete the language indi'cating that ihe

Jjudgment holders are entitled to post judgment interest.

*17. Improper basis for exclusion of Expert Testimony. The Order improperly excludes

testimony on grounds not raised. Harleysvﬂle notes that it disputcs any exclusion of
the evidence proffered relating to Mr. Baiden's testimony and allocation of the
damages. The Order, page 30, excludes testimony offered by plaintiff from Frank

J. Baiden, III. At trial, the evidence was excluded solely on the basis that the

. general verdict cannot be disturbed in a subsequent action and therefore such

10
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evidence was Anot relevant. In fact, the defendant indicated that if the appellate .
court de_termined such evidence was relevant, he wanted the opportunity to present
evidence in opposition. No objection w;s made to the proffered evidence on the
bésis of speculation. The proffer was valid in any event ahd a proffer need not
meet the admissibility test set forth by the Court in its Order. Arguments by
lawyers are valid proffers. The Order lists as grounds for éxclus ion based on
relevance due to the general verdict and, as an additioﬁal ground not raised at trial,
that the evidence is speculative. All-such objections were set forth on pages 216~
233 of the Trial Transcript for trial days December 13-14, 2010. Nd menti‘on'that
Mr. Baiden's method is speculative. Such ruling was never made by the Court

during the hearing. The Order should be amended to state that the sole reason for

 the exclusion of the proffered testimony of Mr. Baidén was due to the general

_verdict.

18.

15.

Time On Risk to Non-Covered Damages. The Order improperly applies the time

on risk analysis to non-covered losses. Because the Court failed to allocate the

damage award into covered and non-covered losses, it necessarily applied time on

risk analysis to damages that are non-covered losses. The Court should have only

applied time on risk to the covered losses. ~The Order should be amended such that
it only applies time on risk analysis to covered damages.

Time On Risk for Punitive Damages from Repair Cost Verdict. Notwithstanding

the above grounds that punitive damages are not covered, the Court improperly

failed to apply time on risk to the $2,000,000 punitive damage award supported by

the repair cost verdict. In the event that punitive damages are considered a covered

11
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loss, then they are necessarily based upon the damages that have been deemed to be
progressive and spread out over the entire damage penod Therefore if pumtxve :
damages are not excluded because they are found to be an Occurrence and not
excluded by a pollcy exclusion, then they necessarily arise from progressive
damages. The damages at the time of the act are simply repair cost which are not
covered losses. It is not until the damages manifest themselves through the
progressive damage period that they become sufficient to support the award. The
punitive damages themselves must necessarily be subject to time on risk calculations

and the Order must be altered and amended accordingly.

20. Improper and lneorrect Finding of Fact 20. The Order contains improper and

21.

incorrect findings of fact. . Finding of Fact 22 states that damage began thirty (30)
days following the ceftlﬂcate of occupancy. There is no factual evidence in the
record to support the opxmon testimony that damage began within thirty (30) days of
the certificate of occupancy. The Order should be amended to provide that it is
unknown when damage began to occur. .

Improper and Incorrect Findings of Fact 32, 33, 35, 36, 37, 38, 39, 40 and 42.

The Order contains improper and incorrect findings of fact. F inding ol Fact 32, 33,
35, 36, 37, 38, 39, 40 and 41 indicate.that some insureds did not rcceive a
Reservation of Rights letter, that the letters were vague. ancl that Harleysville did not
discuss exclusions with its insureds. The uncontradicted testimony shows that a
reservation of rights letter was mailecl to each insured for each action. The
llllCOlltI‘adlCth testimony of Lee Wright provides that he is "absolutely, positively,

100%" that Reservation of Rxghts letters were sent to all insureds. The record

12
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further contains testimony showing that full discussion was made with the insureds

on many issues. The evidence, however, was objected to and excluded and is part

of a proffer. It is not proper to include findings of fact in the Order that were

~ excluded at trial, Findings of Fact 32, 33, 35, 36, 37, 38, 39, 40 and 41 should be

22.

23.

amended to say that Reservation of Rights letters were mailed to each insured, read
by each insured and discussed by each insured with Harleysville; that the
Reservation of Rights and coverage issues were fully discussed with all rights
reserved; and that Harleysville and its insureds agreed to resolve all coverage issues
in a subséquent.declaratory judgment action.

Improper and Incorrect Findings of Fact 39, 44 and 45. The findings of fact in 39;

. &
44 and 45 indicate that Harleysville made the sole decision to not intervene and

would wait until after the verdict was issued. The uncontradicted testimony shows
that Harleyswlle and the insureds dxscussed the issues and agreed that all coverage
issues would be decided in this post trial declaratory judgment action in light of the
Reservation of Rights by Harleysville. This evidence was offered, 0bj ected to and
excluded and is in the record as a proffer. of evidence. It i misstated in.the findings
of fact and based on excluded testimony. ~The Order should be amend to say that
Harleysville and its insureds agreed that intervention was 'Anot possible, that the
insured refused to allow intervention due to perceived harm, and the parties agreed
to resolve all insurance coverage disputes and issues in this post verdict declaratory

judgment action.

Improper and Incorrect Findings of Fact 45. Finding of fact 45 indicates that

Harleysville was aware of the need for allocation. The record shows the exact

13
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opposite. Harleysville proffered testimony that the first Newman v. Auto Owners
decision mandated that al[ damages were covered by a standard commercial general

liability policy. The testimony was that under the Supreme Court's ruling, there

~ Wwas nothmg that could be allocated Harleysvxlle never testified that it believed

24.

allocation was proper. It testified on proffer that it believed that if it intervened,
harm would come to the insured and that the insured had strongly opposed
intervention in previous actions. It was not until the second Newmén decision was
issued that any allocation was even possible. .This change in the law is the sole
reason for allocation. The finding of fact 48 should be amended to state that
"because ef the then existing Supreme Court opinion, there was no right to
intervene and seek allocation or any special interregatory on the verdict form.;'

Improper and Incorrect andings of Fact 39, 41, 42, 43, 44 and 45. Findings of

Fact 39, 41, 42, 43, 44 and 45 are all subjects that were objected to and excluded
from evidence during trial. The court sustained the objectlon excludmg any
ev1dence relatmg to the reasons that Harleysville could not intervene. The facts
listed in 39, 41, 42,43 44 and 45 come from the proffer pf evidence. While
Harleysville believes the evidence was admissible, the record reﬂects that it was
excluded. Notwithstanding, the version of the facts in 39, 41, 42, 43, 44 and 45' is
incorrect. The findings of fact are incorrect and the subject matter of the findings
was excluded from evidence. The Order should be amended to accurately reflect
the testimony and/or not include findings of fact based on excluded but proffered

testimony,

14
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25.

26.

Proffered Evidence. The trial court improperly excluded evidence that was

proffered at trial. Harleysvilie renews all of its proffers of evidence and asserts that )
the court erred in failing to properly admit the evidence proffered and reserves it
rlghts to raise all 1ssues on appeal of any rulings by the court that excluded
ev1dence documents and testimony offered durmg the testimony. phase of this
matter. The Order should be amended to rule that such excluded evidence is

admissible and part of the record on appeal

Basis for Harleysville not Ihtervening. Harleysville offered into evidence all
reasons that it believed it was improper for it to seek to intervene in the underlying
action. The court sustained the objection to the evidence. The court ruled that such

evidence was improper and excluded it. Such evidence was proffered and should be

| made part of the record. The proffered evidence showing the basis that Harleysville

27.

did not intervene is found on pages 129 through 139 of the Trial Transcript for trial

days December 13-14, 2010. Such evidence is supportive of the reasons showing

that the insured and insurer had divergent interests that made it impossible to raise

and rule upon insurance coverage issues in the underlying action. To do so would
have forced Harleysville to place its insured at risk of harﬁ and would violate the
duty to d;zfend. The Order should be amended to include the prbffered testimony
as part of the record.

Affidavit of Roger Van Wie. Harleysville sought to introduce into evidence the

affidavit of Roger Van Wie, Exhibit 23. The basis for offering the document was to
show that discussions were had with the principal of the insured. The document

was not offered for the truth of the content of the affidavit but under an independent

15
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28.

significant basis showing discussion with the insured. The court improperly
excluded the document. The Order should be amended to inciude the admission
into evidence of Exhibit 23, the afﬁdav1t of Roger Van Wie,

Meetmg and dxscusswn by Lee Wright with Jack Green. Harleysville sought to

introduce into evidence testimony by Lee erght of Harleysville that he held several
meetings w1th Jack Green and h1s attorney, Alan Jeffcoat, for the purpose of
showing communication with a principal of the insured and to show that Lee Wright

discussed an agreement that all coverage issues would be decided in this post verdict

declaratory judgment action with all rights reserved. The court improperly

excluded the testimony which was proffered on pages 110, 111 and 182-189 of the

29.

Trial Transcript for triai daysl December 13:14, 2010. The Onder should be
amended to include the admission into evidence of the testimony of Lee Wright
regarding his meeting and discussion with Jack Green, principal of the insured,'and
his attorney,

Harleysvnlle s understanding of the then current law. Harleysvxlle offered testlmony

from Lee Wright as to Harleysville's understandmg of the then current law on
insurance coverage from the first Newman v. Auto Owners decision. The court
excluded the testimony stating that it was irrelevént and that Harleysville could not
give an opinion on the law. Harleysville proffered the testimony on pages 114-117
of the Triél Transcript for trial days December 13-14, 2010. The basis for the
testimony was to show reasonableness and fairness for Harleysville not seeking to
intervene into the underiying action because there was no legal basis and to do so

would harm the insured. The Order should be amended to include the testimony

16
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30.

31.

from Lee Wright as to Harleysville's understanding of the then current law on

insurance coverage.

Harleysville's Reasons for Not Moving to Intervene in the Underlying Action.
Harle’ysx"i]le offered many reasons that it did not attempt to intervene in the
underlying ac;tioh. Th¢ court sustained an objection and excluded' all testimony
relating to any basis for ﬁot moving to intervevne'into the underlying actiqn.
Harleysville proffered the evidence at pages 129;139 of the Trial Transcript for trial
days December 13-14, 2010. The evidence supports the contention tﬁat there was
no reasonable or fair means of seeking allocatidn of the verdict into covered and
non-covered categories. The Order should be amended to admit into evidence the
testimony regarding all reasons that Harleysville did not mo?e to intervcné into the
underlying action.

Insured's Refusal to Allow Intervention in Earlier Lawsuits. Harleysville, through

Lee Wright, sought to introduce evidence from a nearly identical lawsuit that

reached trial several years before this action wherein Harleysville filed a motion to

intervene. The insured's reaction.was to _threaten bad -faith. The homeowner's
association opposed the motion. Under threats of bad faith litigation from its
insureds, threats from plaintiff's counsel that it would make the jury harm the
iﬁsured aqd penalties from the court, Harleysville withdre.w its motion. The
evidence was offefed to show that this same insured had already refused to allow
intervention. The court sustained the objection and the evidence was excluded.
The evidence was proffered at page 131, 266-208 of.the Trial Transcript for trial

days December 13-14, 2010.
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Consolidated ROA_2543




32. River Oaks Transcript. Harleysville soilght to introduce evidence of other Circuit

33.

Court rulings denying motibns to intervene. Harleysville sought to introduce
Exhibit 22, the River Oaks transcript of ‘a motion hearing where the judge denied a
motion to intervene. The evidence of the River Oaks transcript was designed to
show the court that Harleysville was. proper in not attempting to intervepe. The -
Order should be_amé,nded to admit into evidence Exhibit 22.

Drew Brown report and pictures. Harleysville sought to introduce testimony from

Lee Wright addressing the findings, conclusions and opinions in the Drew Brown

Report. Drew Brown was the expert for the Magnolia North Homeowner's

Association in the underlying action. Mr. Wright sought to show that the’ damages

* supporting the verdict were all labeled by Mr. Brown as defective construction. The

court sustained an objection excluding the testimony. The testimony is proffered at

pages 152-161 of the Trial Transcript for trial days December 13-14, 2010. The

Order should be amended to admit into evidence the testimony of Lee Wright

regarding the Drew. Brown report and pictures.

34. Magnolia North Opened the Door. Counsel for Magnolia Nofth during cross

‘examination of Lee Wright asked questions regarding the same issues raised on

direct examination but excluded by the court. Such questions and responses allowed

such testimony into the record without objection. The evidence opened the door to

all previously proffered evidence., Harleysville moved to admit into evidence all
proffered testimony. The court improperly. denied the motion. The Order should

be amended to admit into evidence, all proffered testimony previously excluded.

18

Consolidated ROA 2544




35. Baiden Testimony. Harleysville offered expert testimony from its expert Frank

-Baiden, III regarding the allocation of the damages at Magnolia North into

categories of covered and non-covered damages. Mr. Baiden conducted an
independent analysis of the conditions at Magnolia North and produced a repair
estimate. The repair estimate was broken down into categories of repairiﬁg
improperly performed work and repairing parts of the building damaged by the
improper work. The testlmony was offered to allow the court to perform an
allocation of the damages either on a percentage basis or simply on a repair cost of
damage basis. The court sustained an objection based upon the position that a
general verdict cannot be disturbed in a subsequent action, The evidence was
prbffered on pages 217-262 including a report from Mr. Baiden offered into
evidence. No objection-was madelother than that the general verdict barred the
introduction of the evidence. The Order contains additional grounds not presented

to the court. The Order should be amended to admit into evidence the testimony

and exhibits of Baiden.
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For the foregoing reasons, the Orders of the Honorable John M. Milling (Order
on all issues in case, Order denying directed verdict motion, and Order Dlsmlssmg Claims

Agamst Natlonal Surety Corp. and Its Counterclaxms and Crossclaims), dated March 5, 2013

and at trial and served on the parties on March 11, 2013, should be altered and amended as set

forth herein.

And We So Move.

NELSON MULLINS RILEY & SCARBOROUGH, LLP

By: /zg C | @\

Robert C. Calamari

SC Bar No. 064985

Mitch Brown

E-Mail: bob.calamari@nelsonmullins.com

3751 Robert M. Grissom Parkway / Suite 300
- Post Office Box 3939 (29578-3939)

Myrtle Beach, SC 29577-3165

(843) 448-3500

Attorneys for Harleysville

Myrtle Beach, South Carolina

March 1 ] , 2013

20

Consolidated ROA_2546




STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT

HARLEYSVILLE GROUP
INSURANCE, A PENNSYLVANIA
CORPORATION,

Civil Action No. 2009-CP-26-10053

Plaintiff, HARLEYSVILLE'S MOTION TO
VACATE, ALTER OR AMEND

(Rules 50 and 59)

VS.

)

)

)

)

)

)

)

)
HERITAGE COMMUNITIES, INC. A )
- SOUTH CAROLINA )
CORPORATION; HERITAGE )
RIVERWALK, A SOUTH CAROLINA )
CORPORATION, BUILDSTAR )
CORPORATION, A SOUTH )
CAROLINA CORPORATION, )
RIVERWALK AT ARROWHEAD )
COUNTRY CLUB HORIZONTAL )
PROPERTY REGIME, RIVERWALK )
- AT ARROWHEAD COUNTRY CLUB )
PROPERTY OWNERS : )
ASSOCIATION, INC., A SOUTH - )
CAROLINA CORPORATION, )
NATIONAL SURETY CORP. AND )
TONY L. POPE AND LYNN POPE, )
INDIVIDUALLY AND )
REPRENSETING AS A CLASS ALL )
UNIT OWNERS AT RIVERWALK )
AT ARROWHEAD COUNTRY CLUB )
HORIZONTAL PROPERTY REGIME, )
' )

)

)

Defendant.

YOU WILL PLEAST TAKE NOTICE that the plaintiff, Harleysville Group
Insurance, a Pennsylvania Corporation (hereafter "Harleysville") Moves before this Honorable
Court, pursuant to Rules 50 and 59, and any other applicable rules of the South Carolina Rules

of Civil Procedure, for an Order Vacating and/or Altering or Amending the Orders (Order on
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all issues in case, Order denying directed verdict mbtion, and Order Dismissing Claims
Against National Surety Corp. and Its Counterclaims and Crossclaims) of the Honorable
Special Referee, John M. Milling dated February 21 and 28, 2013, filed and clocked on
Tuesda}y, March 5, 2012, entered into the Clerk of Court file on Friday, March 8; 2013, and
served on the parties on Monday March 11, 2012 as well as any other Orders and Rulings
made on the record during the testimony phase and incorporated into the ’March 11, 2012
Order or the lack of Orders on issues referenced below,

This matter involves insurance coverage issues in sevgral cpmmercial géneral
liability policies. Harleysville is the insurance carrier who provided cer.tain policies of
insurance to its insure/ds Heritage Communities, Inc., Heritage Riverwalk, Inc. and Buildstar
Corporation, Inc.> In January ovf 2009, a verdict was entered against the three defendants th
had been amalgamated by the court into one entity. Harleysville filed a declaratory judgment
action seeking a declaration of rights under the insurance policy. Named in the action filed by
Harleysville were the insureds, the judgment holder, Riverwalk POA and Horizontal Property
Regime, the 'judgment holders, Tony Pope and Lynn Pope as cla§s representatives, and an
excess insurance carrier, National Surety Corp. 4 _ . Z‘

The grounds for this Motion are recited below and will be supported by a

memorandum to be submitted identifying the proper application of the law, further analysis on

the Orders and misplaced rulings therein, and proper recitation of the supportive facts

warranting alteration of the Orders and issuance of an Amended Order in favor of Harleysville.

Pursuant to Rules 50 and 59 and all other applicable rules of the South Carolina
Rules of Civil Procedure, this court should vacate and/or alter or amend its Order of February

28, 2013 and served on the parties on March 11, 2013, and issue a new Order in favor of
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Harleysville on all issues. The grounds for this Motion are set forth below. Any grounds,
reasons, and arguments asserted prior, during and after the trial of this matter, orally or in
writing, not herein listed below are adopted and incorporated fully as if set forth below and are
asserted as additional grounds for this Motion. The Orders, dated March 5, 2013 and received
by counsel for plaintiff on March 11, 2013 contain the following errors and should be vacated,

altered or amended:

1. Directed Verdict 'Motion. Th;: Directed Verdict Motion shbuld have been granted
on all issues. The basis for denial is that it was improper in a bench trial. The
Order, dated February 21, 2013 but nqt served on the parties until March 11, 2013
denying the Motion for Judgment as a matter of law should be amended to Grant all

-relief requested.

2. National Surety Corp Order. The court Aismissed any and all claims related to-the
e*cess policy of National Surety Corp. The Order should specifically identify that
-all clairﬁs by Harleysville, National Surety énd the judgment holders are dismissed
without prejudice. The Ordér fails to ideﬁtify that Harleysvivlle and National Surety
Corp agreed to withhold any of the issues relating to the policy until a later date.
The Order currently reserves the right to raise issues at a later time but the Order
should be arﬁended to clearly state that the dismissal is without prejudice and,
should later matters implicate the pblicy as discussed by counsel, the parties may
then litigateA any unresolved issues.

3. Parties To Insurance Contract. The court failed to include in the Order that the

insurance is for the benefit of the insurer and insured and there are no third party

rights. Harleysville offered testimony and requested a ruling that the insurance

3
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between Harleysville and the insufeds was for the sole and exclusive benefit of the
insured and not for third parties claiming any rights. The Order fails to rule on this
issue. The Order should be amen@ed to include a ruling that the insurance policies
involved in these actions was for the benefit of the insureds and not for any third

parties not named on the policy claiming any rights.

. Occurrence. The Order improperly finds that all damages are a covered occurrence

under the applicable policies. This is a factual impossibility given that the verdict in
the underlying action was comprised of both covered and non-covered damages.
The repair cost evidence offered in the ‘underlying action was a mixture of
cénstruction defects and damages resulting therefrom. All repair cost evidence
offered in the underlying action with respect to construction defe;:ts, however,
conclusively established that construction defects would not constitute a covered
"occurrence” under the South Carolina Supreme Court's analytical framework
addressing the definition of "occurrence” under the policy language. No evidence
was offered allowing the jury to make any Qecision other than to return a verdict of
general damages to repair> both defective wérk and the corresponding resulting
damages. The Court has ruled that the entire verdict is covered by the policy as an
occurrence because it is a general verdict. This is incorrect and a general verdict
does not mean that the entire verdict is an occurrence. The Order should be
amended to say that only a portion of the general verdict is an occurrence.
Occurrence. The court improperly ruled that the damages resulted from an
occurrence. All evidence indicates that the insureds intended the construction J

exactly as it was built. As such, there can be no accident forming the basis of any
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claim of damages. The Order should be amended to rule that no damages stem
from any occurrence.

. Denial of Allocation. The Order improperly.denied plaintiff's right to allocate

damages into categories of covered- versus non-covered losses. The South Carolina
Supreme Court in Crossmann mandates that only those damages categorized as

" prdperty damage" are potentially recoverable unde; a standard commercial generél
liability pblicy. The Court was given evidence that the general verdict in the
underlying action included both damages to repair defective work and damages
resulting from defective work. The combination verdict must be allocated by this
Court to exclude non-covered construction repair costs as those items are not
recoverable. The Court failed to do so following evidence offered by plaintiff
ghowing that of the construction defects on the buildiné and resulting damages, the
sole covered damages comprised seventeen (17%) percent of the verdict amount.

~ Pursuant to the ruling in Sims v. Nationwide, the Court had an obligation in this
subsequent action to z‘illocafe the damage total between covered and non-covered

damages.

. No Damages During Any Policy Period. The Court improperly. found that the time

on risk period began shdrtly after the Certificate of Occupancy was issued. The
sole evidence offered on this issue was speculative testimony by Riverwalk POA's
expert witness, Drew .Brown. All documented evidence showed no damage
occurring at any time during any policy period for the Harleysville policies at issue.

The Order should be amended to rule that no damage occurred during any policy

Consolidated ROA_2551



10.

period and, therefore, there is no duty of indemnity by Harleysville thereby ruling

entirely in favor of Harleysville. : |

Punitive Damages Not Occurfence. The Court improperly found that punitive
damagés are an occurrence within the insuring agreement and tt_xerefgre a covered
loss. The jﬁry charge in the underlying action requires a finding of conscious intent
of wrongdoing before any punitive damages may be awarded. The jury necessarily
found that the punitive damages stemmed from intentional acts of wrongdoing
known by the wrongdoers. The damages cannot be deemed as an occurrence
because they do not stem from an accident. The Order should be amended to rule
that punitive damages are not a covered loss because they do not result from an
occurrence. |

Punitive Damages and Exclusion A. The Court improperly found that punitive

damages are not excluded from Exclusion A, Expected or Intended Loss. The
punitive damage jury instruction required a finding of proof that the person
committing the act supporting punitive damages did so with a conscious intent of
wrongdoing. The jury awarding punitive damages necessarily found that they were
supportéd by actions meeting the definition of Exclusion A. The Order shéuld be
amended to exclude punitive damages.

Default of Insureds. The court has failed to rule on the Motions for Default

Judgment against the Insureds for failure to make an appearance after notice. The
Order simply indicates that the insureds made no appearance after notice and
defaulted. The court fails to rule that the rights of the insureds are foreclosed as a

result of the default and failure to appear. Instead, the Order implies that while the
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11

insureds have defaulfed, the judgment holder maintains rights lost by the insured.
The Court made a finding that the Insureds failed to appear after proper service of
the action and notice of all hearings. As such, all riéhts of the insured should be
foreclosed. A motion for default judgment was filed by Harleysville against all
insureds. There is no specific ruling granting or denying thg motion. Either a

specific Order should be issued or the global Order should be amended to

- specifically rule that the insureds are in default and a default judgment is entered

against each foreclosing all rights they inay have under the policies.

.Judgment Holder Rights. The court improperly found that the judgment holders

step into the shoes of the insured in a very broad sense. "i‘he insureds lost any
rights by failing to appear and take any position in this matter. The judgment
holder rigt‘lts are set forth in the policies which provide "A person or organization
may sue us to recover on an agreed settlement or oﬁ a final judgment against an
insured obtained after and actual trial; but we will not be liable for dama_ges that are
not payable under the terms of this policy or that are in excess of the applicable
limit of insurance. An agreed settlement means a settlement and r.elease of liability
signed by us, the insured and the claimant or the claimant's legal representative.
Nowhere does the policy allow the judgment holder to fully step into the shoes and
become the insured. In fact, South Carolina denies any third party rights under a
liability insurance policy. The Order should be amended to provide that the
judgment holders may bring an action to recover under the policy but do not obtain

all rights of the insured.
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12.

- 13.

Reservation of Rights Letters. The Order improperly concludes that the

Reservation of Rights letters failed in whole to reserve any coverage issues and
resulted in an implied waiver of any and all coverage matters. The Order further
improperly finds thatAt‘he Reservatioﬁ of Rights letters prejudiced the insureds. No
evidence was offered that anything in the Reservation of Rights letters prejudiced
the insureds. -The insureds failed- to appear ahd defaulted resulting in a foreclosure
of their rights. Nothing allows a judgment holder to benefit from any issue personal
to the insured.' The policy language is specific in the limited rights given to the
judgment holder and do not include any rights of préjudice or Reservafion of
Rights. Such rﬁling is improper based on the law and evidence submitted at trial.
Conclusion F is improper and the Order should be amended to rule that Harleysville
properly preserved its rights on all coverage issues to all insureds.

Reservation of Rights Letters. The Reservation of Rights letters were offered into

evidence as a plaintiff's Exhibit. Harleysville did not have possession of some of
the Reservation of Rights letters but testified that they definitely existed and were
mailed to and discussed with the insureds. The Court improperly ruled that since
the missing letters relating to Buildstar and Pope were not offered into evidence that
they did not exist and, therefore that Harleysville cannot contest coverage against
the insureds or judgment holders. The indisputable evidence offered at trial
showed that written reservation.of rights letters were sent to the insured and
discussed with the principals of the insﬁred. No evidence existed to the contrary.
In addition, since the insureds have defaulted, the provisions of the pleadings

indicating that Harleysville defended the insured under a reservation of rights is
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14.

15.

deemed admitted as a fact that cannot be contested. The judgment holder takes no
rights better than that of the insured and therefore cannot contest on a reservation of
rights claim since it is an admitted fact. Finally, the reservation of rights issue is
personal to the insured and the judgment holder has no standing to raise such an
issue because the policy fs a contract between the insured and insqrance carrier and
no third party rights exist. The Order should be amended to find that all Reservation
of Rights letters existed and were mailed to and discussed with each insured.
Exclusions. The Order impr\operly denies all requested relief under Harleysville's
request for judgment on Exclusions A, J(1), 1(5), J(6), K aﬁd M. The evidence
shows that the insureds intended the construction that was completed. Many

examples of this are found in the record where the insureds believed the work they

“were performing was correct. This is clear evidence that they intended the work to

Be perfofmed as it was constructed and there is no accident, the work is that of the
insured, the insured was the owner of the property at the time of the construction
defect and resulting damage, it is the insureds product and the work is impaired
property. The Order should be amended to find that all damages are excluded

pursuant to the policy exclusions.

Per Building Time On Risk Application. Notwithstanding the grounds above

regarding policy p¢ri0ds and the fact that no policy was t;iggered, the Order fails to
properly identify each building and respective certificate of occupancy to determine
the appropriate starting date of the damage pgriod for time on risk calculation. The
Order simply chooses the first certificate of occupancy date plus thirty (30) days for -

the starting date of the damage period. The Order provides that since it is a general

Consolidated ROA_2555



16.

17.

verdict, the certificate of occupancy date for the first building is proper. This
finding is incorrect and impropér. This finding is problematic in that pursuant to
the Order, damages are assessed under the insurance policy for buildings that have
not yet been constructed. Itisa physical impossibiiity to show damages within a
policy period for a building that is not constructed. Plaintiff submitted a chart using ,
the certificate of occupanéy dates for each building plus the estimated thirty (30)
days. The end date chosen by the Court is appropriate for each building in that that
is the date on which the Riverwalk POA expert identified the conclusion of the
damages that Were submitted to the jury in the underlying action. The Order should
be amended to utilize the certificate of occupancy date for each building. A -
proposed chart has been previously submitted to the court showing the individual
certificate of occupancy date for each building, the cokrresponding damage period
and the time on risk calculation showing the damages falling within the policy

period and triggering the duty of indemnity under the policy. -

qut Judgment Interest. The Order makes a specific finding that the policies
provide coverage for post judgment interest. The judgment holders do not possess’
rights to obtain any damages outside of that specifically recovérable under the terms
of the policies. No policy provision allows for the recovery of post judgment
interest. The Order should be amended to delete the language indicating that the
judgment holders are entitled to post judgment interest.

Improper basis for exclusion of Expert Testimony. The Order improperly excludes

testimony on grounds not raised. Harleysville notes that it disputes any exclusion of

the evidence proffered relating to Mr. Baiden's testimony and allocation of the

10
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" damages. The Order, page 30, excludes testimony offered by plaintiff from Frank

18.

J. Baiden, III. At trial, the evidence was excluded solely on the basis that the
éeneral verdict cannot be disturbed in a subsequent action and therefore such
evidence was not relevant. ‘_In fact, the defendant indicated that if the appellate
court determined such evidence was relevant, he wanted the opportunity to present
evidence in opposition. No objection was made to the proffered evidence on the
basis of speculation. The proffer was valid in any event and a prqffef need not
meet the édmissibility test set forth by the Court in its Order. Arguments by
lawyers are valid proffers. The Order lists as grounds for exclusion based on
relevance due-to the general verdict and, a; an additional ground not raised at trial,
that the evidence is speculative. All such objections were set forth on pages 216-
233 of the Trial Transcript for trial days December 13-14, 2010. No mention that
Mr. Baiden's method is speculative. Such ruling was never made by the Coﬁrt
during tﬁe hearing. The Order sﬁould be amended to state that the sole reason for
the exclusion of the proffered testimony of Mr. Baiden vx;as due to the general

verdict.

Time On Risk to Non-Covered Damages. The Order improperly applies the time
on risk analysis to non-covered losses. Because the Court failed to allocate the
damage award into covered and non-covered losses, it necessarily applied time on

-~

risk analysis to damages that are non-covered losses. The Court should have only

' applied time on risk to the covered losses. The Order should be amended such that

it only applies time on risk analysis to covered damages.

11
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19. Time On Risk for Punitive Damages from Repair Cost Verdict. Notwithstanding

20.

the above grounds that punitive damages are not covered, the Court improperly
failed to apply time on risk to the $250,000 punitive damage award sup;;orted by the
repair cost verdict. In the event that punitive damages are considered a covered
loss, then they are necessarily based upon the damages that have been deemed to be
progressive and spread out over the entire damage period. Therefore, if punitive
damages are not excluded because they are found to be an occurrence aﬁd not
excludéd by a policy exclusion, then they necessarily arise from progressive
damages. The damages at the time of the act are simply repair cost which are not
cover’ed los'scs. It is not until the damages manifest themselves through the |
progressive damage period that they become sufficient to support the award. The
punitive damages themselves must necessarily be subject to time on risk calpulations

and the Order must be altered and amended accordingly.

Time On Risk for Loss of Use. The Court improperly failed to apply tirne on risk
to loss of use dz;mages. Loss of use based upon tangible property loss is deemed io
occur at the time the tangible damage to the property makes it incapable of use.
Notwilhstanding the objections raised previously and cited herein with respect to
whether there was a covered occurrence, to the extent any occurrence was found,

all parties to the action agreed that the damages in the underlying action would be
deemed progrc;:ssive in nature. Since the loss of use verdict is based upon the
progressive damages, it must necessarily be found to be a progressive damage
subject to time on risk analysis. The Order should be amended to subject the loss of

use to a time on risk calculation.

12
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21.

22.

23.

Time On Risk for Punitive Damages for Loss of Use. The Court improperly failed

to apply time on risk to the punitivé damages awarded for the loss of use actual
damages. Since the loss of use actual damages are based upon progressive
damages, the corresponding punitive damages must also be deemed as progressive
damages subject to time on risk analysis. The Order should be amendgd to subject
the punitive damage award for loss of use to a time on risk calculation.

Improper and Incorrect Finding of Faét 22. The Order contains improper and

incorrect findings of fact. Finding of Fact 22 states that damage began thirty (30)
days following the certificate of occupancy. There is no féctual evidence in the |
record to support the opinion testimony that damage began within thirty (30) days of
the certificate of occﬁpancy. The Order should be amended to provide that it is
unknown when damage began to occur.

Improper and Incorrect Findings of Fact 36, 37, 39, 40, 41 and 42. The Order

confains improper and incorrect findings of fact. Finding of Fact 36, 37, 39, 40, 41
and 42 indicate that some insureds did not receive a Reservation of Riéhts letter.
The findings further find that the Reservation of Rights was vague and failed to
address issues. The uncontradicted testimony shows that a reservation of rights
letter was mailed to each insured for each action. The uncontradicted testimony of.
Lee Wright proxllides that he is "absolutely, pbsitively, 100%" that Reservation of
Rights letters were sent to all insureds. The Reservation of Rights letters were
supplemented with discussions with the insured on all issues. The law at the time of

the trial did not permit allocation. Findings of Fact 36, 37, 39, 40, 41 and 42

13
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25.

should be amended to say that Reservation of Rights letters were mailed to each
insured, read by each insured and discussed by each insured with Harleysville.

Improper and Incorrect Findings of Fact 43, 44, 45, 46, 48 and 49. These findings

of fact indicate that Harleysville made the sole decision to not intervene and would

wait until after the verdict was issued. The uncontradicted testimony shows that
Harleysville and the insureds discussed the issues and agreed that all coverage
issues would be decided in this post trial declaratory judgment action in light of the
Reservation of Rights by Harleysville. The parties agreed that any involvement by
Harleysville in the underlying action would create a conflict. The insured had
previously refused to allow Harleysville to intervene in a very similar action. The
findings of fact in 43, 44, 45, 46, 48 and 49 of the Order should be amend to say
that Harleysville and its insureds, because of potential conflicts, agreed to resolve
all insurance coverage disputes and issues in this post verdict declaratory judgment
action.

Imbroper and Incorrect Findings of Fact 43 and 48. Findings of fact 43 and 48.

indicate that Harleysville was aware of the need for allocation. The record shows

the exact opposite. Harleysville proffered testimony that the first Newman v. Auto

Owners decision mandated that all damages were covered by a standard commercial

general liability policy. The testimony was that under the Supreme Court's ruling,
there was nothing that could be allocated.‘ Harleysville never testified that it
believed allocation was proper. It testified on proffer that it believed that if it
intervened, harm would come to the insured and that the insured had strongly

opposed intervention in previous actions. It was not until the second Newman

14
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26.

27.

decision was issued that any allocation was even possible. This ’change in the law is
the sole reason for allocation. The findings of fact 43 and 48 should be amended to
state that "becaﬁse of the then existing Supreme Court opinion, there was no right to
intervene and seek allocation or any special interrogatory on the verdict form."

Improper and Incorrect Findings of Fact 41, 42, 43, 44, 45, 46, 47, 48 and 49,

Findings of Fact 41, 42, 43, 44, 45, 46, 47, 48 and 49 are all subjects that were
objected to and excluded from evidence during trial. The court sustained the
objection excluding any evidence relating to the reasons that Harleysville could not
intervene. The facts listed in 41, 42, 43, 44, 45, 46, 47, 48 and 49 come from the-
proffer of evidence. While Harleysville believes the evidence was admissible, the -
record reflects that it was excluded. Notwithstanding, the version of the facts 41,
42, 43, 44, 45, 46, 47, 48 and 49 is incorrect. The findings of fact are incorrect
and the subject matter of the findings was excluded from evidence. The Order
should be amended to accurately reflect the testimony and/or not include findings of
fac; based on excluded but proffered testimony. |

Proffered Evidence. The trial court improperly excluded evidence that was

proffered at trial. Harleysville renews all of its proffers of evidence and asserts that
the court erred in féiling to properly admit the evidence proffered and reserves it

rights to raise all issues on appeal of any rulings by the court that excluded

‘evidence, documents and testimony offered during the testimony phase of this

matter. The Order should be amended to rule that such excluded evidence is

admissible and part of the record on appeal.

15
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29.

30.

Basis for Harleysville not Intervening. Harleysville offered into evidence all

reasons that it believed it was improper for it to seek to intervene in the underlying
action. The court sustained the objeétion to the evidence. The court ruled that such
evidence was improper and excluded it. Such evidence was proffered and should be
made part of the record. The proffered evidence showing the basis that Harieysville
did not intervene is found on pages 129 through 139 of the Trial Transcript for trial
days Deéember 13-14, 2010. Such evidenqe is supporti\-/e of the reasons showing
that the insured and insurer had divergent interests that made it impossible to raise
and rule upon insurance coverage issues in the underlying action. To do so would
have forced Harleysville to place its insured at risk of harm and would violate the
duty to defend. The Order should be amended to include the proffered testimony
as part of the record. |

Affidavit of Roger Van Wie. Harleysville sought to introduce into evidence the

affidavit of Roger Van Wie, Exhibit 23. The basis for offering the document was to
show that discussions were had with the principal of the insured. The document
was not offered for the truth of the content of the affidavit but under an indeperdent
significant basis shovs.'ing\discussion with the insured. The court improperly
excluded the document. The Order should be amended to include the admission
into evidence of Exhibit 23, the affidavit of Roger Van Wie.

Meeting and discussion by Lee Wright with Jack Green. Harleysville sought to

introduce into evidence testimony by Lee Wright of Harleysville that he held several
meetings with Jack Green and his attorney, Alan Jeffcoat, for the purpose of

showing communication with a principal of the insured and to show that Lee Wright

16
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31.

discussed an agreement that all coverage issues would be decided in this post verdict
declaratory judgment action with all rights reserved. The court improperly
excluded the testimony which was proffered on pages 110, 111 and 182-189 of the
Trial Transcript for trial days December 13-14, 2010. The Order should be
amended to include the admission into evidence of the testimony of Lee Wright
regarding his meeting and discussion with Jack Green, principal of the insured, and
his attorney.

Harleysville's understanding of the then current law. Harleysville offered testimony

from Lee Wright as to Harleysville's understanding of the then current law on
insurance coverage from the first Newman v. Auto Owners decision. The court

excluded the testimony stating that it was irrelevant and that Harleysville could not

- give an opinion on the law. Harleysville proffered the testimony. on pages 114-117

32.

of the Trial Transcript for trial days December 13-14, 2010. The basis for the

“testimony was to show reasonableness and fairness for Harleysville not seeking to

intervene into the underlying action because there was no legal basis and to do so
would harm the insured. The Order should be amended to include the testimony
from Lee Wright as to Harleysville's understanding of the then current law on
insurance coverage.

Harleysville's Reasons for Not Moving to Intervene in the Underlying Action.

Harleysville offered many reasons that it did not attempt to intervene in the
underlying action. The court sustained an objection and excluded all testimony
relating to any basis for not moving to intervene into the underlying action.

Harleysville proffered the evidence at pages 129-139 of the Trial Transcript for trial
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33.

34.

days December 13-14, 2010. The evidence supports the contention that there was

no reasonable or fair means of seeking allocation of the verdict into covered and

non-covered categories. The Order should be amended to admit-into evidence the
testimony regarding all reasons that Harleysville did not move to intervene into the
underlying action.

Insured's Refusal to Allow Intervention in Earlier Lawsuits. Harleysville, through

Lee Wright, sought to introduce evidence from a nearly identical lawsuit that
reached trial several years before this action wherein Harleysville filed a.motion to
intervene. The insured's reaction was to threaten bad faith. - The homeowner's’
association opposed the motion. Under threats of bad‘ faith litigation from its
insureds, threats from plaintiff's counsel that it would make the jury harm the
insured and penalties‘ from the court, Harleysville withdrew its motion. The
evidence was offered to show that this same insured had already refused to allow
intervention. The court sustained the objection and the evidence was excluded.
The evidence was proffered at page 131, 206-208 of the Trial Transcript for trial

days December 13-14, 2010.

River Oaks Transcript. Harleysville sought to introduce evidence of other Circuit
Court rulings denying motions to intervene. Harleysville sought to introduce

Exhibit 22, the River Oaks transcript of a motion hearing where the judge denied a

motion to intervene. The evidence of the River Oaks transcript was designed to

show the court that Harleysville was proper in not attempting to intervene. The

Order shbuld be amended to admit into evidence Exhibit 22.
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35.

Drew Brown report and pictures. Harleysville sought to introduce testimony from

Lee Wright addressing the findings, conclusions and opinions in the Drew Brown

. Report. Drew Brown was the expert for the Riverwalk Homeowner's Association

36.

37.

in the underlying action. Mr. Wright sought to show that the damages supponing
the verdict were all labeled by Mr. Brown as defective construction. The court
sustained an objection excluding the testimony. The testimohy is proffered at pages
152-161 of the Trial Transcript for trial days December 13-14, 2010. The Order
should be amended to admit into evidence the testimony of Lee Wright regarding
the Drew Brown report and pictures,

Riverwalk Opened the Door. Counsel for Riverwalk during cross examination of

Lee Wright asked questions regarding the same issues raised on direct examination
but excluded by the court. Such questions and responses allo‘wed such testimony
into the record without objection. The-evidence opened the door to all previously
proffered evidence. ‘Harleysvillé'moved to admit into evidence all proffered

testimony. The court improperly denied the motion. The Order should be amended

{to admit into evidence, all proffered testimony previously excluded.

Baiden Testimony. Harléysville offered expert testimony from its expert Frank
Baiden, III regarding the allocation of the damages at Riverwalk into categories of
covered and non-covered damages. Mr. Baiden conducted an independent analysis
of the conditions atRiverwalk and produced a repair estimate. The repair estimate
was broken down into categories of repairing improperly performed work and
repairing parts of the building damaged by the improper work. The testimony was

offered to allow the court to perform an allocation of the damages either on a
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38.

percentage basvis or simply on a repair cost of damage basis. The c'ou,rt sustained an
objection Based upon the poéition that a general verdict cannot be disturbed in a
subsequent action. The evidence was proffered on pages 217-262 including a report
from Mr. Baiden offered into evidence. No objection was made other than that the
general verdict bglrred the introduction of the evidence. The Order contains
additional grounds not presented to the court. The Order should be amended to
admit into evidence the testimony and exhibits of Baiden.

Improper Policy Period. The Order incorrectly identifies the policies at issue in the

case. Harleysville provided Exhibit 17 identifying all policies that were issued to
the insureds. A binder book of the actual policies was entered into evidence as
Exhibit 12. The binder book did not include one of the primar)// éolicies and one of
the excess policies that were listed on Exhibit 17. Those policies were issued to
Heritage Riverwalk, Inc and are identified as MPA-4D4650 and BEC 4D4650 with
policy periods from 6/18/2000 through 6/18/2001. Thus,'those policies were never

entered into evidence. Harleysville submitted evidence to the court showing that the

policy was originally issued but cancelled from inception due to non-payment of any

premium. Evidence of the cancellation was offered to the court and a motion was ,

made to reopen and Amend the record to accurately reflect the true facts of the case.
The court denied the motion which resulted in Harleysville providing an exfra year
of insurance coverage in this Order that simply does not exist. The record
supporting the award of damages in the time on risk calculation is incorrect. The
Order should be amended to shorten the coverage period from the end date of June

18, 2001 to the earlier date of November 30, 2000 and the time on risk calculation
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should be amended to lessen the number of covered days from 1300 to 1100 and the
percentage for time on risk reduced from .5558 down to .4686 reducing the award

from $1,794,499.43 to $1,513,228.03.

For the foregoing reasons,>the Orders of the Honorable John M. Milling<(0rder
on all issues in case, Order denying directed verdict.r.notion, and Order Dismissing Clallims‘
Against National Suret§/ Corp. and Its Counterclaims and Crossclaims), dated March 5, 2013
and at trial and sen)ed on the parties on March 11, 2013, should be altered and amended as set

forth herein.

And We So Move.

NELSON MULLINS RILEY & SCARBOROUGH LLP

s O (P

Robert C. Calamari
SC Bar No. 064985
Mitch Brown
- E-Mail: bob.calamari@nelsonmuliins.com
3751 Robert M. Grissom Parkway / Suite 300
Post Office Box 3939 (29578-3939)
Myrtle Beach, SC 29577-3165
(843) 448-3500

Attorneys for Harleysville

Myrtle Beach, South Carolina

March :)\ [ , 2013
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 Dat

Magnolia Norfh Data

A €O “verdict rdit “Covere Non-covered

i 12/10/1998  11/30/2000 - '5/11/2009 3805 . $216,040.74 $56.78 1$40,937.02  $175,103.72

2 12/10/1998  11/30/2000 721 5/11/2009 3805 $216,040.74 $56.78 $40,937.02  $175,103.72

3 12/17/1998  11/30/2000 714 5/11/2009 3798 $216,040.74 $56.88 . $40,614.29  $175,426.45
|4 12/15/1998  11/30/2000 716 5/11/2009 3800 . $216,040.74 $56.85 - $40,706.62  $175,334.12
5  12/22/1988  11/30/2000 709 5/11/2009 3793 $716,040.74 $56.96 - $40,383.04  $175,657.70

6  1/22/1999  11/30/2000 678 5/11/2009 3762 $216,040.74 $57.43 $38,935.57  $177,105.17

7 9/17/1999  11/30/2000 440 . 5/i1/2009 3524 © $216,040.74 $61.31 $26,974.44  $189,066.30

8  2/19/1999  11/30/2000 650 - 5/11/2009 3734 $216,040.74 - $57.86 $37,607.52  $178,433.22

9 4/1/1999  11/30/2000 609 - 5/11/2009 3693 $216,040.74 $58.50 $35,626.54  $180,414.20

10 5/12/1999  11/30/2000 568 5/11/2009 3652 $216,040.74 $59.16 $33,601.08  $182,439.66
11 .11/4/1999  11/30/2000 392 5/11/2009 3476 $216,040.74 $62.15 424,363.63  $191,677.11
12 11/5/1999  11/30/2000 391 5/11/2009 3475 $216,040.74 $62.17 $24,308.47  $191,732.27

| 13 10/8/199%  11/30/2000 419 5/11/2009 3503 $216,040.74 $61.67 $25,841.01  $190,199.73
|14 11/22/1999  11/30/2000 374 5/11/2009 3458 $216,040.74 $62.48 $23,365.89  $192,674.85
15 12/29/1999  11/30/2000 337 5/11/2009 3421 . $216,040.74 $63.15 $21,282.00  $194,758.74
16 12/23/1999  11/30/2000 343 5/11/2009 3427 $216,040.74 $63.04 $21,622.99  $194,417.75
17 1/14/1999  11/30/2000 686 5/11/2009 3770 $216,040.74 $57.31 $39,311.39  $176,729.35
|18 12/29/1999  11/30/2000 337 5/11/2009 3421 $216,040.74 $63.15 $21,282.00  $194,758.74
19  6/29/1999  11/30/2000 520 5/11/2009 3604 $216,040.74 $59.94 $31,171.25  $184,869.49
20  12/30/1999  11/30/2000 336 5/11/2009 3420 $216,040.74 $63.17 $21,225.06  $194,815.68
21 12/30/1999  11/30/2000 336 5/11/2009 3420 $216,040.74 $63.17 $21,225.06  $194,815.68
22 7/6/2000  11/30/2000 147 5/11/2009 3231 $216,040.74 $66.86 $9,829.15  $206,211.59
23 8/15/2000  11/30/2000 107 5/11/2009 3191 $216,040.74 $67.70 $7,244.24  $208,796.50
Total ’ ~ $4,968,937.02 $1,394.47 $668,395.29  $4,300,541.73
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Riverwalk Data
CO Plus 30 Days
Policy End: 2001
Verdict Date
Total Damages

Bldg:....0a olicy Dal e Jdg. ey ,
1 11/29/1997 6/18/2001 1297 1/5/2009 . 4055 $169,930.44 $41.91  $54,35260  $115,577.84
2 11/30/1997 6/18/2001 1296 1/5/2009 4054 $169,930.44 - $4192  $54324.09  $115606.35
3 12/14/1997 _  6/18/2001 1282 1/5/2009 4040 $169,930.44 $42.06  $53,923.47  $116,006.97
4 12/26/1997 6/18/2001 1270 1/5/2009 4028 616903044 $42.19  $53,577.87  $116352.57
5 12/24/1999 6/18/2001 542 1/5/2009 3300 $169,930.44 $51.49  $27,909.79  $142,020.65
6 2/2/1998 6/18/2001 1232 1/5/2009 3990 $169,930.44 $4259  $52,469.75  $117,460.69
7 3/2/1998 6/18/2001 1204 1/5/2009 3962 $169,930.44 $42.89 . $51,639.64  $118,290.80
8§ 3/9/1998 6/18/2001 1197 1/5/2009 3955 $169,930.44 $42.97  $51,430.27  $118,500.17
9 6/11/1998 6/18/2001 1103 1/5/2009 3861 $169,930.44 . $44.01 4854527  $121385.7
"~ 10 7/15/1998 6/18/2001 1069 1/5/2009 3827 $169,930.44 $44.40  $47,466.85  $122,463.59
11 8/16/1998 6/18/2001 1037 1/5/2009 3795 $169,930.44 $44.78  $46,434.22  $123,496.22
12 9/25/1998 6/18/2001 997 1/5/2009 3755 $165,930.44 $4525  $45118.68  $124,81176
13 13/5/1998 6/18/2001 956 1/5/2009 3714 -$169,930.44 $45.75  $43,740.85  $126,189.59
14 11/30/1998 6/18/2001 931 1/5/2009 3689 $169,930.44 $46.06  $42,885.67  $127,044.77
15 12/17/1998 6/18/2001 914 1/5/2009 3672 $169,930.44 $46.28  $42,097.50  $127,632.94
16 10/24/1989 __ _6/18/2001 603 1/5/2003 3361 $169,930.44. $50.56  $30,487.37 _ $139,443.07 |
17 1/30/2000 6/18/2001 505 1/5/2009 3263 6169,93044  $5208  $26299.38  $143,631.06
18 12/24/1999 6/18/2001 542 1/5/2009 3300 $169,930.44 _ $5149  $27,90979 _ $142,020.65
19 12/24/1999 _ _ 6/18/2001 542 __ 1/5/2009 3300 $169,930.44 $5149  $27,909.79  $142,020.65
Total - o $3228,678.36 _ $870.18 _ $828,722.84 $2,399,955.52
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