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Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
)
)
Ralph Leroy Erwin, #51231, ) 2009-CP-46-4556 =
) ~ ~
" Applicant,” ) & ’;) _
) |
v. ) - !
) R
State of South Carolina, ) o -
)
)
)

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed October 19, 2009. The Respondent (the State) made its Return and Motion to Dismiss
on May 14, 2012, requesting that the Application be summarily dismissed. Pursuant to this request,
and after revicwing the pleadings in this matter and all of the records attached thereto, this Court
issued a Conditonal Order of Dismissal dated May 16, 2012, provisionally denying and dismissing
this action, while giving the Applicant twenty (20) days from the date of service of said Order in
which to show why the dismissal should not become final.
In a document titled “Objection to Conditional Order of Dismissal Memorandum in Support thereof”
filed June 5, 2012, the Applicant contends this application carnot be successive because he did not
receive a hearing on the merits in his prior PCR actions and because of this, there has been no final
and complete order from this Court. This Court has reviewed the Applicant’s response to the State’s
motion to dismiss in its entirety, in conjunction with the original pleadings, and finds that a sufficient

reason has not been shown why the Conditional Order of Dismissal should not become final.



Contrary to the Applicant’s assertion, he received an evidentiary hearing in his 1991 PCR case on
October 21, 1992, pursuant to which this Court denied and dismissed the application by written
Order on December 17, 1992, which addressed the issues raised at the hearing (emphasis added).
The Applicant has shown no reason why his current issues were not litigated in his first PCR hearing.

Furtﬁer, S.C. can § 17-27-90 states “[a]ll grounds for relief available to an applicant under
this chapter must be raised in his original, supplemental or amended application. Any ground finally
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in the proceeding that
resulted in the conviction or sentence or in any other proceeding the applicant has taken to secure
relief, may not be the basis for a subsequent application, unless the court finds a ground for relief
asserted which for sufficient reason was not asserted or was inade:<uately raised in the original,
supplemental or aimended application.”

Additionaliy, this Court finds the current allegations are barred by res judicata. Res judicata
prohibits subsequent actions by the same parties on the same issues. Bell v. Bennett, 307 S.C. 286,
414 S.E.2d 786 (Ct. App. 1992). A final judgment on the merits in a prior action bars subsequent

consideration of those issues in a new action. Foran v. USAA Casualty Ins. Co., 311 S.C. 189, 427

S.E.2d 918 (Ct. App. 1993). Res judicata also bars any issues that could have been raised in the
former action. Id.

The Applicant had a full opportunity to litigate all allegations regarding ineffective assistance
of counsel in both the state and federal courts. See 1991-CP-46-1632; 2003-CP-46-2824; 6:07-959-
RBH-WMC. The Applicant specifically raised the allegation that “the étatute of limitations has run
out on [his] sentence” in his 2003 PCR application. That action was denied and dismissed as this

Court found no merit to his claims. Thus, this issue is precluded from being raised in a subsequent



agti011 involving the same parties and.the same claim. The public interest in finality of judgments
requires that litigation must eventually come to an end. Pursuant to Rule 12(b)(6), SCRCP, the
Court denies and dismisses these claims as barred by res judicata.

Accordingly, this Court finds no reason why the Conditional Order of Dismissal should not
beéome final.

IT IS THEREFORE ORDERED that, for the reasons set forth iﬁ the Court’s Conditional
Order of Dismissal, the Application for PCR is hereby denied and dismissed with Aprejudice.

This Court hereby notifies the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. The Applicant’s attention is directed to Rule 243, SCACR, for the procedures following

the filing and service of the notice of appeal.

AND IT IS SO ORDERED this 2.« day of rt-w/e»% 2012,

/zf//%é’\

Lecy/Alford /
Chief Administrative Judge

Sixteenth Judicial Circuit

/)M , South Carolina.
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~INTHE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA __ __ .},
e RECED SI\TEE\THJLDICIA\L CIRCUIT

COUNTY OF YORK

Ralph Leroy Erwin, 7051231 2009-CP-46-4556

W

Applicant,}
CONDITIONAL ORDER OF DISMISSAL

State of South Carolina,

Respondent.

This matter comes betore this Court by way of an application for post-conviction

rchcf filed October 19, 2009. The Respondent made its return and motion to dismiss on
.v'/,:'/_‘ /} £ If/}

/f‘
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Procedural History

The Applicant is presently on parole and living in Spartanburg County!. The Applicant was

indicted at the January 1961 term of the York County Grand Jury for murder. Harley Gaston,

Esquire and Robert Hayes, Usquire; represented him. On March 24, 1961, the Applicant pled guilty

as indicted to murder. He was sentenced by the Honorable James M. Brailsford to confinement for

lite. The Applicant did not appeal his conviction or sentence.
1991 PCR Action
The Applicant subsequently filed his first PCR application on October 10, 1991. An

evidentiary hearing into the matter was held on October 21, 1992 at the York County Courthouse.

The Applicant raised the following issues:

I This is based on the information provided in the PCR application.

Page 1 of 6
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I Ex Post Facto violation in that:
The application of the 1986 S.C. Criminal Justice Improvement Act to

d.
Applicant’s case results in Applicant only being eligible for parole every two

vears rather than every one; and

b. The application ot the 1986 Criminal Justice [mprovement Act to Applicant’s
case results in Applicant not being eligible to participate in the SCDC work

relcase program.

The Honorable Thomas J. Erving denied and dismissed the Applicant’s first PCR application
by written Order in December 1992, |

The Applicant then filed a timely appeal. The South Carolina Supreme Court granted the
Applicant’s Petition for Writ of Certiorari and reversed the PCR court’s determination that there was
not an ex post facto violation in this case. Erwin v, State, Memorandum Op. No. 93-MO-286 (filed
August 20, 1993). The Remittitur was issued on October 8, 1993.

2003-CP-46-2824
The Applicant then filed his second PCR application on October 22, 2003. The Applicant

raised the following issues:

[. *[ was convicted under a statute which is unconstitutional™; and
2. “The statute ot limitations has run out on the sentence.”

The Respondent made its Return and Motion to Dismiss on November 11, 2004. The

Honorable Lce S. Alford denied and dismissed the second application as successive and time barred

by written Order dated April 27, 2005.

A timely appeal was filed on the Applicant’s behalf pursuant to Johnson v. State, 294 S.C.
310. 364 S.E.2d 201 (1988). The South Carolina Supreme Court denied the Applicant’s Petition for
Writ of Certiorari by Order on November 29, 2006. The Remittitur was issued on January 9. 2007.

6:07-959-RBH-WNMIC

/% £ Page 2 of 6
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The Applicant subsequently tiled a Petition tor Habeas Corpus with the United States District
Court for the District of South Carolina on April 9, 2007. The Honorable William M. Catoe issued a
Report and Rccommendqrion on January 7, 2008. recommending summary judgment be granted in
tavor of the Respondent. On February 28. 2008. the Honorable R. Bryan Harwell granted summary
judgment in favor of the Respondent by written Order, thereby denying and dismissing the
Applicant’s Federal Habeas Corpus action.

In his current application for post conviction relief the Applicant alleges that he is being held
in custody unlawfully for the tollowing reason:

I. ~The Statute of Limitation has run out on the sentence”

Incorporated herein is the York County Clerk of Court records, the South Carolina
Department ot Corrections’ records and the prior PCR and Federal Habeas Corpus recnrds by
reference. The Respondent reserves the right to amend this infonnation upon receipt of any relevant
materials.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court finds that the current application for post-conviction relief must be summarily

dismissed because it is successive to his prior application tor post-conviction relief. S.C. Code Ann.

§17-27-90 provides that:

All grounds tor reliet available to an application under this chapter
must be raised in his original, supplemental or amended Application.
Any ground tinally adjudicated or not so raised, knowingly,
voluntarily and intefhgently waived in the proceeding that resulted in
the conviction or sentence or in any other proceeding Applicant has
taken to secure relief. may not be the basis for a subsequent
“Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.

Page 3 of 6




Successive applications are distavored and the burden is on Applicant to establish that any
new ground raised in a subsequent application could not have been raised by him in a previous

application. Foxworth v, State, 275 S.C. 613, 274 S.E.2d 415 (1981): Aice v. State, 305 S.C. 448,409

S.E.2d 392 (1991); Amold v. State;Plath v. State, 309 S.C. 157,420 S.E.2d 834 (1992).

This Court finds that the current allegations were or could have been raised in the
proceedings based on Applicant's prior application for post-conviction relief and thus the current
application is successive and barred under S.C. Code § 17-27-90. The Applicant has tailed to
establish sufficient reason why he could not have raised his current allegations in his previous
application for post-convictionrelief; therefore. he has faited to meet the burden imposed upon him.
Land v. State, 274 S.C. 243,262 S.E.2d 735 (1980): Aice v, State, 409 S.E.2d 392 (1991); Amold v.

State/Plath v. State, 420 S.E.2d 834 (1992).

This Court additionally finds that ihis Application for Post-Conviction Relief should be
summarily dismissed for failure to comply with the tiling procedures of the Uniform Post-Conviction
Procedure Act. §.C. Code Ann.§ 17-27-10t0-160. S.C. Code Ann. §17-27-45(a) reads as follows:

An application for reliet tiled pursuant to this chapter must be filed
within one year after the entry ot a judgement of conviction or within
one year after the sending of the remittitur to the lower court from an
appeal or the filing of the final decision upon an appeal, whichever is

later.
The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant was convicted of the oftenses he challenges in this application on March 24, 1961. The

Applicant was therefore required to file his application by July 1, 1996. This application was filed
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on October 19, 2009, well over thirteen (13) years after the statutory tiling period had expired.
A motion for summary judgment may properly be used-to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). Inaddition, S.C. Code Ann. § 17-27-70(c) (1985) authonzes the Court to "grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings ... that
there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of
law." Theretore, this Court finds that the application for post-conviction reiief is summarily
dismissed tor failure to file within the time mandated by statute and for being successive.
CONCLUSION

Pursuanttc 5.C. Code Ann. § 17-27-70:h), the Court intends to dismiss this Application with
prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should
not be dismissed in :ts entirety. The Applicant is granted twenty (20) days from the date of service of
this Order upon him to show why this Order should not become final. The Applicant shall file any

reasons he may have with the York County Clerk of Court and shall serve opposingcounsel at the
following address:
Oftice of the Attorney General

Attn: J. Rutledge Johnson, Esquire

P.O. Rox 11549
Columbia. South Carolina 29211
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AND IT IS SO ORDERED this 1 Tayof _ frwee 20,7
. - R
(1% ALFORD 7/
/~_Ahief Administrati¢e Judge

| Sixteenth Judicial Circuit

)//){/\*f’i . South Curolina
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SCDC# > 51231
ERWIN, RALPH LEROY
OFFENDER TYPE...:

CURRENT SENTENCE:
LIFE
PROJECTED COMPLETION DATES

MAXOUT DATE .....: 99/99/9999

YOA SIX YEAR DATE:

INITIAL PAROLE DATE: 01/16/1979

TOTAL GT DAYS EARNED ....... :

TOTAL EARNED WORK CREDITS

TOTAL EDUCATION CREDITS ....:

TOTAL EXTRA EARNED CREDITS
TOTAL SERVICE TIME EARNED

PFKEYS:

ADULT-STRAIGHT SENTENCE

5:HISTORY OF DATE CHANGES ._.. ... .. . o .-

SCDC OFFENDER MANAGEMENT SYSTEM

RELEASE DATE SCREEN

02/15/12
C023981

LOC: SPARTANBURG

SCDC CLASSIFICATION..:
SEXUAL REGISTRY..:

NON-VIOLENT
N

SEXUAL PREDATOR. .:

DNA STATUS......
GPS REQUIREMENT. .:
PREA DECISION. ..

CONSECUTIVE SENTENCE

CURRENT SENT START DATE:

CURRENT EWC
CURRENT EEC

.+ COMPLETED

N

03/24/1961

NEXT PAROLE HEARING DATE: 02/07/2008

000000 LABOR CREW/WORK PROG DATE: 99/99/9999
000000 LABOR CREW DISQ REASON:

000000 CATEGORY 4 OR 5 OFFENSE

000

000000

4-© 1 Sess-1

167.7.50.33

SCDC1424 3/11
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