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STATEMENT OF ISSUES ON' APPEAL

DID THE TRIAL COURT ERR IN ALLOWING TWO FORENSIC
INTERVIEWERS TO GIVE TESTIMONY THAT IMPERMISSIBLY VOUCHED
FOR THE CREDIBILITY OF THE SIX COMPLAINING WITNESSES? ’

DID THE TRIAL COURT ERR IN ALLOWING THE TWO FORENSIC
INTERVIEWERS TO GIVE IMPERMISSIBLE VOUCHING TESTIMONY AS .
EXPERT WITNESSES?

DID THE TRIAL COURT ERR IN ADMITTING DVD RECORDINGS OF FOUR
COMPLAINING WITNESSES’ OUT-OF-COURT STATEMENTS THAT DID
NOTHAVE PARTICULARIZED GUARANTEES OF TRUSTWORTHINESS AS
REQUIRED BY STATUTE?

- DID THE TRIAL COURT ERR IN ALLOWING A COMPLAINING WITNESS TO
TESTIFY BY CLOSED CIRCUIT TELEVISION WITHOUT MAKING THE
REQUIRED FINDINGS FOR THE PROCEDURE AND WITHOUT EVIDENCE
SHOWING THE PROCEDURE WAS A NECESSARY INTRUSION ON
TAYLOR’S CONSTITUTIONAL RIGHT TO CONFRONTATION?



STATEMENT OF THE CASE
On May 3, 2012, Ronasha Taylor was indicted for six counté of committing a lewd
act on a minor and five counts of criminal sexual conduct with é minor. (R. pp. 1 128-29,
1131-32, 1134-35, 1137-}8, 1140-41, 1143-44, 1146). Each lewd act charge and each

criminal sexual conduct charge related to one of six children who attended Kids R Kids day

- care, Whére Taylor worked. (See R. pp. 888:1-13,996:14-16, 1006:4-1007_:2, 1128-29,1131-

32, 1134-35, 1137-38, 1140-41, 1143-44). Assistant Attorney General Bethany Miles and

A’s.sistant Deputy Attorney General Kelly Hall prosecuted the case. (R. p 1). Stephen Henry
defended Taylor. (R.p. 1). | |

A jury trial took place from September 10 to 19, 2012. (R. p. 1146). The State
produced no physical evidence of any of the charges.1 Rather, the State’s case consisted '
largely of the _childfen’s testimbny, tesﬁxﬁoriy fArc'>m. other witnessés that was base(i on what
the children had previously told ;them, and video recordings of forensic intérviews in which ‘ :
the children claimed Taylof abused them. |

The Children’s Téstimony and tﬁe Use of Closed Circuit Television

Each of the six children testified at trial that in a bathroom at Kids R Kids, Taylor
touchéd the child, Taylor made the child touch her, or both. (R. pp. 261:16-268:8; 390:3-
398:17; 582:5-584:16; 662:18-668:10; 677:22-678:10; 767:2-769:20; 821 :2{827:15). Child

1, Child 2, and Child 5 testified in the courtroom. (R. pp. 257:18-275:5; 386:8—403:12;

7753:23-772:21). Over Taylor’s objection, the trial court granted motions by the State for

Child 3, Child 4, and Child 6 to testify out of Taylor’s presence and outside of the courtroom, -

"A doctor who physically examined Child 3 and Child 6 testified she fo_uﬂd no. signs of sexual abuse. (R. pp.
469:23-472:3). - S »



through a closed circuit television (CCTV) system. (R. pp. 559:18-592:3; 658: 1'4-6‘78:13;
814:21-838:12).

The Forensic Interviewers : /

- The State’s two most prominent witnesses were Lynn McMillian and Tabitha 'Weber,
_twd forensic interviewers who interviewed the children in th_e course of the investigation'of o k
Taylor McMillan interviewed Child 1, Child 2, and Chlld 3. (R pp- 306 8-1 1 403 21-25;
593: 19 22) Weber 1nterv1ewed Child 4, Child 5, and Child 6 (R pp. 693:14-16; 774:2-4; '. ,
839 1- 3) According to Mchllan and ‘Weber, their goal as forensic mtervrewers is to get at |
the truth” and to “ﬁgure out the truth » (R . 294 25; 686:5- 9)

Over Taylot’s obj ections the trial court allowed’ McMillan and Weber to testify as
experts. (R. pp. 292:16-22; 685:15-17). The trial court did so without placing ﬁndings on
the record as to whetherthe jury needed expert testimony, 'Whether the testimony McMillian
or Weber would provide was reliable, or whether Weher had the qnaliﬁeations df an expert.

(See id.).

T he Forensic ihterviéw DVDs
McMillan and Weber made Videe re_cordingsof their inter\./iews.' (R.p.305:1 8-22). |
- At trial, theState sought to admit DVDs of the interviews, (R pp. 308:23-309:4). Taylor
objected to admission of the interviews of Child 1, Child 2; Child 3; and Child 6, arguing that
they did not contain particularized gnarantees of trustworthiness and therefere were not ‘
admissible unde’r section 17-23-‘175 of the Seuth Carolina Code. (R. pp. 311:2\4-312:21;
409:11-16; 5_97:21-598:4; 620:22-622:3; 851 : 147-16'). The trial court overruled the
objections, admitted the DVDS into evidence, and allowed the state to play the DVD5 to the |

jury.” (R. pp. 315:6-320:8; 409:17-411:20; 611:4-616:1; 854:4-856:10). -



Each DVD contained one or more interviews of a child. In some, but not all, of those

. interviews, the child in question told .the interviewer about touching Taylor or Taylor

touching the child in a bathroom at Kids R Kids. (See State’s Exs. 1,2,6,9,10,19, and 22).

The Course of the Trial : o ' A \

The State’s presentation of the above evidence followed a pattern. First, a child -

testified. (R. pp.257:18-275:5; 386:8-402:12;"559;18;'7592:3‘; 658:14-678:13; 753:23-772:21;

814:21-838:12). Then, McMillan or Webe:r testified a{bout the interviews she conducted on
the child, telling the jury éhe took steps to ehsure what the child sa_id in the interviews was
reliable‘ aﬁd was not inﬂuenced by third parties. | (R. pp. 306:8-308:3; 403:21-407:15;
593:19-595:15; 693:414-697:4; 775:27777:13; 924;1-925:25). Next, the State played the ‘
DVD of thé interviéws that McMillan or Weber performed on thé child. (R. pp. 402:18-
403:2; 497:20-498:%; 681:21-682:13; 783:3-784:1; 863:8-864:1;,‘840:21-842':25). Fiﬁally, |
after the DVD endéd, McMilléln or Weﬂb'er told the j ury what she recommended for the child
based on his or her disclosure in the i.nterview.ﬁ :Mcl\-/ﬁllan recdmmehded the three childreﬁ
she ihteWiéwed get therapy from a cliniciazn'with" experighce in.child sexual abuse. (R. pp-
325:6-326:5; 418:20-419:5;. 599:9-11). Weber' récomrﬁended her tlﬁee _interviewees get»
therapy ha{/e no contact with Taylor. (R. pp. 700:18;21; 791:20-23; 845:3-6).

At‘the end of the State’s case, the State Withdréw two of the criminél sexual conduct
charges due to lack of evidence. (R. pp- 905 :24-906:l1 1). For the séme reason, the trial éouft
directed a verdict on a third criminal sexual conduct charge. (R. pp. 914:1 0-917:3).

Taylor then presented her case, in which rsﬁe and other witnesses testified. (See R. pp. -
718-19). Taylor denied doing any of the things the children alleged and denied that she

3

touched any of the children inappropriately. (R. pp. 1022:5-1023:1).

4



The jury acquitted Taylor of the two criminal sexualiconduct charge§ but found her

| guilty of the six lewci act charges. (R. pp. 1109:25-1111:9). The trial court sentenced‘Taylof
to fifty years in prison—fifteen years each on two of the chérges and ﬁvé years each 6n the :
other four, all to be served corisecﬁtively. (R.pp. 1126:12-1 127:20). Taylor made a fnotipn
for new)trigl asserting numerous errors in the procéedings. (See generally R. pp- 1146-54).

The trial court denied the motion on October 3,2012. (See R. p. 1164). Taylor served her

notice of'appeal of her conviction and sentence on October 16,2012. (N otice of Appeal 1-2).



STATEMENT OF FACTS

Ronasha Taylor was an experienced day care worker employed by Kids R Kids day

care center in Greer. (R. pp. 993:11-18). Taylor performed a number of jobs at Kids R Kids, -

includihg teaching kindergarten. (R. pp. 995:17-996:11). She was-well-liked by the children

A att_ending Kids R Kids. (R.p. 982:3-15). |
In the fall bf 2010, Taylbr taught a four—year—bld, kindérgaﬁen class that incluaed - :
Child 1 and Child 6. (R. pp. 996:14-16; 1006:10-12). Laurie Frady, another a four-yeat-old o
' kindergarteri .teacher,‘taﬁght Child 2, Child 3,'Chi1d 4,' and Child 5. (R. pp. 888:1-13; |
1006:4-1007:2). Evéry day; Taylor took her sfudenté to Frady’s élassroom for nap time, -
Where Taylor éﬁd Frady took turns watching the children Whilé the other was on break. (R. -
' -pp., 889:6-975:4; }007:20-1008:5). , |
The classr‘oonis had bathrqonis in them. ‘(R.‘ p- 806:5;13; see R. p. 8V90216-1‘8).. OnA .

several occasions, Taylor assisted some of the children in the bathroom. Child 1 had-a

floor. (R. p. 1011:10-19). On that occasion, Tayior wiped Child 1 to clean her up fror'n |

going to the bﬁthroom. (R p. 1037:19-25). ‘Taylor also had to wipe Child 2 because Child 2 -

had trouble wiping herself after using the bafhrodm. (R. p. 1040:7-9). Taj{lor also helped

' Child 3 in the bathroom and once helped Child 4 with his zippér._ (R. pp. 1039:11-15;

1040:23-25).

Taylor had some difficulties with Child 6. (R.p. 1010:12-13). Once, when'she tried

to stop him from kicking other children, he slapped her face and she sent him to the office.

(R. p. 1010:14-24). Other times, Child 6 turned off the bathroom lights while Child 5 was

usirig the béthroom, and Taylor would have to. go turn the light back on. ‘(R; pp. 1011:20-

6

“tendency to play around in the bathroom, and on one occasion she threw toilet paper on the : o



1012:9).

Kids R Kids had a webcam system called Watch Me Grow, which allowed parents to .
monitor their" children online using video cameras mro.unted in the classrooms. (R. pp‘. . .
l30:l4—1 8;171:22-172:5). The cameras in Taylorfs and Ftady’s elassrooms allowed viewers .
to see the doors to the bathrooms, but not inside the bathrooms. (R. pp. 375:2-376:3; 806:5-

15). Several parents of.the six children testiﬁed they used Watch Me Grow. (R. pp. ‘1"72:.3- =

20;252:12-253:24; 748: 10-13;'805:13-806:4). None of them testified they saw Taylor abuse

any children.

Begmmng in October 201 0 four of the six children began makmg allegations agamst

- Taylor (R pp. 212:14-213:1). Police and the local DSS office investigated the claims. (R.

pp-214:1 2:215:1 l). In interviews with police and DSS, Taylor denied molesting or ahusing

| the children in any way. (R. pp. 1001:7-18;.1041 ;3-9).7.
o As part of the investigation,‘ McMillan or Weber questioned each child several times. .
: Child 1 told McMillian she licked Taylor’s “tummy 2 (State S Ex 1,19:46-20: 47) Child2"
said she touched Taylor’s “hips ” (State S Ex 6, Interv1ew 3, l3 45-14: 54) Child 3 told " .

McMillan she and Child 2 pinched Taylor’s “boobies ” (State s Ex 9, Interv1ew 2,7 04-‘ ) B

9:30). Child 4 told Weber he touched and licked Taylor’s chest. _(See State’s Ex.-9, 5:30-
7:14). "
Based on the four children’s claims, police issued arrest warrants for Taylor. (R. pp.

219:22-220:20). She turned herselfin. (R. p. 1002:18-24). |

- After Taylor was arrested, Weber interviewed Child 5 and Child 6. Child 5'.tol'd | "

/

Weber that he pinched Taylor’s “boobs” and that Taylor touched parts of his body that

people aren’t supposed to touch. (State’s Ex. 19, Interview 1, 25:00-26:00, 29:30-29:58;



Interview 2, 4:35-4:43). Child 6 told Weber that Taylor showed him her “boobies” and

touched him. (State’s Ex. 22, Interview 1, 30:55-34:36).



STANDARD OF REVIEW

The abuse-of-discre.tion standard governs this Couﬁ’s review. ALS"ee Stéte V. Kromaﬁ,
401 S.C. 340, 349, 737 S.E.2d 490, 494-95 (2013) (admission ofvouching testimony from
forensic interviewer); State v. White, 382 S.C. 265, 269, 676 S.E.2d 684, 686 (2009) |
(admission of expert testimony); State v. Vf/hifner, 399 S.C. ‘547, 558, 732 S.E.Qd 861, 867
(2012) (admission of video recording of foreﬁsic interview); Sta-te‘vv. Bray, 342 SC 23',‘2‘-‘7_,
535 S.E.2d 636, 639 (2000) (deciéion to have ;zvitness téstify outside dgfendant’s presence by
closed cir;uit television).; “An abuse of discretion occurs when the ﬁial court’s ruiing isv
based on an error of law or, when grounded in factual conclusions; is without evidentiary -

. ’ r ’
support.” State v. Jennings, 394 S.C. 473,477-78, 716 S.E.2d 91, 93 (2011).



ARGUMENTS'
L. | THE TRIAL COURT ERRED IN ALLOWING T.WO FORENSIC
‘ INTERVIEWERS TO GIVE TESTIMONY THAT IMPERMISSIBLY
VOUCHED FOR THE CREDIBILITY OF THE SIX COMPLAINING
WITNESSES
The trial court allowed McMiilan and Webei_r _to testify ‘that based on the children’s B
discioedres of abuse, they‘recominended the children get sexual abuse‘-therap"y. (R. pp.
325:6-326:5;‘471 8:20-4‘1 9:5; 599t9-1 1; 700i1 8_-21 ; 781:20-23; -845:3‘-6‘)'.’ In addition, Weber\ .
| testified she recommeﬁded Child 4; Child 5, arid Child 6.not hav‘e‘any cohtaet with Taﬂor.
(R. pp. 700:18-21; 781:20-23; 845-:3-6). Adhiitting this testimeny was error. . .
| “The rules of evidence do not allow witnesses to yo’ueh" fer or offet’ epin_ions onthe -
-credibility of others, and'the work of a forensic ih'terviewei, hy its very nature, eeeks to
aseertain whether abuse Ocdurred at ail i €., \;vhether- the Victim isr tellihg the truth; and to-
identify the souree of the abuse Kromah 401 S C. at 357 n.5, 737 S E.2d at 499 n.5; seel o

also 401 S.C. at 358 737 S.:E.2d at 499-500 (“Our courts have prev1ously held that [t]he.-

'assessment of Witness credibihty is w1th1n the excluswe provmce of the Jury, and that |

w1tnesses generally are ‘not allowed to testlfy whether another witness is telhng the truth,” \

. (quoting State v. McKerley, 397 S.C. 461, 464, 725 S.E.2d 139, 141 (Ct. App.' 2012))). For |
thes'e\reasohs,ithe Sapreme Court and ‘this. Court have recéntiy held several times that it is
iinproper' for a forensic interviewer to give testimony ‘Voachihg for the credibility_ of a
complaimng witness in a child abuse case. See Kromah 401 S.C. at 359,737 S.E.2d at 500
(holding trial court erred i in allowmg foren51c interviewer to testify about her ﬁnding of child
abuse, as it “was the equiyalent of [the interV1ewer] stating the Chiid was telling the truth”);

Jennings, 394 S.C. at 480, 716 S.E.2d at 94 (stating that “[f]or an'ex;.)ert to comment on the

10



veracity of a child’s accusations of sexual abuse is improper” and finding trial courterred in‘
admitting forensic interviewer’s reports that vouched for children’s credibility); Smith v.

State, 386 S.C. 562, 569, 689 S.E.2d 629, 633 (2010) (finding a “fOrensi_e intervievver’s ..
“opinion testimony improperly bolstered the Victim’s credibility”); McKerley; 397 S.C. at
464,725 S.E.2d at.141 (stating “witnesses‘may not improperly bolster the testimony of other -
witnesees” and holding . trial ‘court erred in admitting bolstering testinionv of forensic

interviewer); State v. Hill, 394 S.C. 280‘, 294,715 S.E.2d 368, 376 (Ct. ‘App.'20l1) (stating,
in discussion of forensic interviewer’s testimony, f‘[t]he law is clear that it ie improper for a

witness to give testimony as to his or her opinion about the credibility of a child victimina
sexual vabuse matter.”).

Jennings and McKerley made clear that improper bolstering testirnony encompasses
more then direct statements bv the foren'sie.interViewer that she b}elieved the child or that the
child was truthful. In Jennings, the Supreme Court held a—trial court abused its discretionin - -
admitting into evidence portionsvof avforensio interviewer’s Written reports of interviews she -
conducted with three alleged child victims.. 394 S.C. at 480, 71;6.‘ S.E.2d at 94 “‘In eaeh ,
report, the forensic interviewer steted that during tlie intervievvs., each ehild had ‘provide[d] a |

99

compelling disclosure of - abuse bv [appellant]. Id. (alterations in Jennings). The
interviewer further noted in her reports that each child provided details consistent with
background information the interviewer had received from their mother, a police report,_ and
the other children. /d. _The Supreme Court held the report's “allowed the forensic interviewer 4
to improperly vouch for the children’s veracity” ae “there is no other lway to 'inte_rpret the

language used in the reports other than to mean the forensic interviewer believed the children -

were being truthful.” Id. Therefore, the ’Suprerne Court held _thetrial court abused its

11



discretion in admitting the'reports, and it reversed Jennings’ convictions for lewd act on a
minor. 394 S.C. at 480, 482, 716 S.E.2d at 94-95.
- Similarly, in McKerley, the forensic interviewer “never téstiﬁed directly that she

believed what the victim sfated in her interviews or in her testimony.” 397 S.C. at 465,725

" S.E.2dat 142. Rather, she testified that she found the child’s interviews were “compelling
for sexual abuse,” 397 S.C. at 463, 725 S.E.2d at 141. This Court heid that the tes_timonjf o

was no different in meaning or effect than the reports in Jennings and therefore the trial court

N

abused its discretion in admitting it. 397 SC at 463-64, 725 S.E.2d at.141. Addressing a

harmless error argument made by the State, the Court identified nﬁmerous other improper'

vouching statements the interviewer made in her tesﬁmony, including the foHowing:

® ' “We want to be able to, . . . after assessing [the child’s] behavior and
what they are stating in an interview, look at that along with the other
information that we may have had at the beginning of the interview
and give an opinion as to whether we think something happened” - -

o “we are looking for accuracy of information” given by. the victim;
° ~“we are going to . . . make sure that what the child is telling us is
based on something they would have experienced on their own body

“or that they would have seen or heard, the sensory information”;

¢ - “those statements haVe_a level of detail that . . . they would be ableto
tell [only] if something were to have happened™;

° “we are also looking at . . . are there other possible reasons, are there
other possible explanations”;

o “we are looking to see if] ] [this] could . . . be explained in another
way”; o '

e - “we are looking to be sure it adds up”; .

o  “weare looking to see if what they tell us throughout the 1nterv1ew is

the same from the begmnmg to the end”;

12



" victim,” 3‘9’7 S.C. at 467, 725 S.E.2d"avt 143, and that the testimony Was"“pétently '

interviewers testifying in child abuse cases. The Court stated that"‘the primary purpose for -

TSNS WS SIS ST T TS TR ST ST S Sesmassao eI AT Smmemeamast e e TS TS M TSt ST S TSI ST ST TS ammass amam s S mm s e e e e s e e

° “we are also looking at their behavior and the way they are eXpressing‘ ‘
themselves in the interview . . . their behavior and their language”;

o in forming her “bpinion as to whether . . . something happened,” she
considered whether the victim’s statements were “consistent with the
other information” she has on the case; and

° * in forming her “opinion as to whether . . . something happened,” she
considered “does this child appear to be giving statements that are. X A
similar to, in my experience, in my training and what I have learned, .
similar to' what other children with the same experience may have N
had.” . ' o ;

3978.C. at 466-67, 725 S.E2dat 142. This Court held that“none of this testimony hasany

relevance except insofar as it informs the jury [the interviewer] believes the story told by the

inadmissible evidence,” id. (quoting Jennings, 394 S.C. at483,716 S.E.2d at 96 (Kiﬁredge,' ‘

J., concurring)).

4

* Finally, in Kromah, theSﬁpreme Court heavily criticized the practice of forensic )

calling a ‘forensic interviewer’? as a'witness is to lend credibility to the victim’s allegations.”

401 S.C. at 358, 737 S'.E.2'dl at 499. Forensic; Vinterviewve_r festirflony is therefore -

“inadmissible, with very narrow exceptions, because “[t]he rules of evidence do not allow

*The Court put quotation marks around “forensic interviewer” because the title
is a misnomer. The use of the word forensic indicates that the interviewer deduces evidence ,
suitable for use in couft. It also implies that the evidence is deduced as the result of the
application of some scientific methodology. The exact scientific methodology applied
apparently defies identification. The RATAC style of interviewing [which McMillan, Weber,
and many other forensic interviewers use (see R. pp. 284:4-285:2; 679:4-16)] 'is not
scientific. It merely represents the objectives and topics of discussion between the interviewer
and the child. Somehow RATAC is supposed to convert the interviewer into a human truth-
detector whose opinions of the truth are valuable and suitable for. the jury’s consumption. -

401 S.C. at 356 n4, 737 S.E.2d at 498 n.4.

13



witnesses to vouch for or offer opinions-on the credibility of others, and the work of a
forensic interviewer, by its very nature, seeks to ascertain whether abuse occurred at all,i.e.,
whether the victim is telling the truth, and to identify the source of the abuse.”. 401 S.C. at .

357n.5,737 S.E.2d at 499 n.5. The Court went on to write, “Forensic interviewers-might be

useful as a tool to aid law enforcement officers in their initial investigative process, but this

"does not make their work appropriate for-use in the courtroom.” Id. This is because the

RATAC method forensic interviewers use,

which is not without its critics, involves evaluating whether the victim
understands the importance of telling the truth and whether the victim has
told the truth, as well as the forensic interviewer’s judgment in determining
what actually transpired. . . . [A]n interviewer’s expectations or bias, the -
suggestiveness of the '1nterviewer’s questions, and the interviewer’s
examination of possible alternative explanations for any concerns; are all ~
factors that can influence the interviewer’s conclusions in this regard. Such
subjects, while undoubtedly important in the investigative process, are not
appropriate in a court of law when they run afoul of ev1dent1ary rules and a
B defendant s constitutional r1ghts :

o -

Addressing these problems, and also recognizing the recent trend'in appeals‘involving o
the admissibility of forensic interviewer "evi‘denee, the Supreme Court set forth a broad list of

“the kinds of statements that a forensic interviewer should avoid at trial:”

o that the child was told to be truthful;
° * a direct opinion as t6 a child’s veracity or tendency to tell the truth;"
e any statement that. indirectly vouches for the child’s believability, V
such as stating the 1nterv1ewer has made a compelhng ﬁndlng of -
abuse;
e  any statement to indicate to a jury that the 1nterv1ewer believes the

child’s allegations in the current matter or

e . an opinion that the child’s behavior indicated the child was telling tne
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truth.
401 S.C.at 359;60, 737 S.E.2d at 500. The Court also listed three narrow topics about which
a forensic interviewer may testify:

° ' the time, date, and circumstances of the interview;
. any personal observations regarding the child’s behavigr. or
“demeanor; or :

° a statement as to events that occurred w1th1n the personal knowledge
of the 1nterv1ewer

1d.

In sum, our courts have greatly limited the circumstances in. which forensic
interviewer testimony is admissible.

Al McMillan’s Testimony Improperly Vouched for the Credlblhty of
Child 1, Child 2, and Child 3 :

McMillan’s testimony regarding her interviews of Child 1, Chﬂd 2, and Child 3

improperly vouched for the credibility of the children by indicatihg McMillan believed the

_children’s allegations of abuse were true and credible.

McMillan’s explanation about what. she does as a forensic interviewer. featured |
numerous improper statements: . !
e - “A forensic evaluation is an opportunity for a child to tell us what happened
to them and for us to make some sense of what may have happened to them
and to form some opinion about what the child is saying may have happened -

to them.” (R. pp. 293:23-294:1).

e  “My goalisto getat the truth. And my goal is to understand as clearly as I

can from that child about what that child is trying to tell me has happenedto -

them and what their experience has been.” (R. p. 294:2-5).
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“We try to ask questions in a non-leading, non-suggestive manner, meaning .
we are opening it up very broadly for the child to tell us in their own words’
about what may have happened to them.” (R. p. 294:8-10).

Before she conducts her first interview of a child, she gets family and other
background information from the parents. “It’s .. . kind of a check for me
about what the child’s reporting, if that matches what the parent is reporting .

. [I]t also helps me to, again, to thlnk about alternatwe explanatlons ” (R
pp 296:25-297:23). - : -

Asked “[w]hat procedures or methods are undertaken to ensure reliability,”
she testified she performs multiple interviews “to check out the consistency
of the child as far what they’re telling between one interview and another. Is.
there some core consistency, core similar comments that they re makmg or
detalls that they re giving us?” (R. p. 286:15- 21)

“We also Want to explore with the child some alternative explanation Is

there something else that may explaln these allegatlons that have referred the -

_child to us‘7” (R p. 286:22-24).

“IW]le want to look at the chlld on an [sic] developmental level as far as their
language. Is it a child language or are they sounding more like an adult
and—and using adult language which would concern us.” (R pp. 205:25- -

£ 206:2).

To s'afeguard against third-party influence, she instructs parents to not let the

child talk about the interviews until she hasfﬁhished'the ﬁhal interview: “I A
don’t want any kind of suggestions to her that would prompt any kind of -

“discussion.” (R. pp. 324:21-325:5; 405:24-406:11). “I want them to really :
_ protect and preserve the whole process.” (R. p: 418:10-11). ' S

- - Self-correction hy an ihterviewee of something he or she said earlier isan
indication of the interviewee “applying truthfulness.” (R. p. 404:19-22)."

- Her “professional approach to asking' a child-if something they told [her]

happened really happened or not” was “generally, in trying to evaluate their

. ability to tell the truth. And if they’re telling the truth about other things and

also just information; if it matches from what I’ve already heard frorh the

3 Contrary to this assertion, at least one child sexual behavior assessment expert has criticized McMillan for
using suggestive tactics. See S.C. Dep’t of Soc. Servs. v. Mary C., 396 S.C. 15, 23, 720 S.E.2d 503, 507 (Ct.
App. 2011) (reciting opinion of expert who reviewed McMillian’s interviews of a child and opined that
“McMillan inappropriately led [the child] and continued to repeat the same questlons to the child until she was
satisfied with [the child]’s responses”).
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parents. . . . [I]s that just pfetend or is that the truth or is that true.” R. p.
607:15-25).

These statements improperly established McMillian as “a human truth-detector” whose later

statements on her interviews of the children would be “opinions of the truth [that] are

valuable and suitable fof the jury's consumption.” Kroinah, 401 S.C.at356n.4,737S.E.2d

at 498 n.4.
The improper statements continued in McMi,llan"s‘testimeny about her interviews of
Child 1, Child 2, and Child 3:

e Child 1 gave McMillan information about her family that “was consistent
with what her mother had told” McMillan. (R. p. 307:10-12). =~ =

. Child 2 and Child 3 gave McMillan information aboeut their families and pets
that McMillan “verified” through her parents. (R. pp. 405:3-7; 594:13-15).

e " Child 2 exhibited self-correction in her interviews. (R. p. 405:1-2);

o Child 2 “knew the difference” between telhng the truth and telling a lie. (R.
' p. 405:18- 23) :

° As-a safeguard against thlrd -party influence, McMillan interviewed Child 2
. and Child 3 one-on-one, away from their parents. (R. pp. 405 24-406:4;
594: 16-23). ‘ : '

o As an additional safeguard McMﬂlan told Chlld 2’s parents to guard her
from questions about the interviews. (R. pp. 405:24- -406:13). ' '

o McMillan believed Child 2°s abuse disclosi“lre was not affected in any way by.

any type of third-party influence. (R. p. 413:15-17). “[Glenerally what I =

would see with a child who may have had third-party influence is, they may
tell me lots of things very quickly without much explanation about them. But
her avoidance was—was telhng me that there was not somebody pressuring -
her to tell me something.” (R. pp 413 15-414:1).

e Child 3 used a number of tactics to try to avoid McMillan’s questions about
the abuse. (R. p. 598:6-16). »
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. F 1na11y, after each time McMillan testified that one of the three children made a
disclosure of abuse, (R. p. 307:22-308:3; 407:3-9; 595:3- 5) the State asked her what
recommendation she made as a result of the disclosure. (R. pp- 325:6-16; 418:20-419:3; -
599:9). McMillan testified each time that she recommended the child participate in therapy :
(R. pp. 325:17-19; 419:4-5; 599: 10 11) McMillan explained that she referred the children to
a licensed mental health clinician with experience working with children who had been .
sexually abused. (R. pp.325:15-326:8;419:4-5;599:10-11). These reccrnm_endations were
the capstone on the impression McMillan had been building thronghout her testimony—that
the children’s allegations of abuse bvaaylorwere credible and true. | |

In »short, McMillan testified that she looks for the truth in her interviews and protects
| the reliability of the process, that the children she interviewed :demcnstrated signs of
truthfulness, and that they told her they had been abused. This testimony is strikingly similar
to the testimony in McKerley this Court held- had no relevance except 1nsofar as it informs
the jury [the forensic 1nterv1ewer] believes the story told by the victim.” 397 S. C at467,725
S.E.2d at 143. In that context, “[t ]here isno other way to interpret” McMillan’s testimony
that she recommended therapy for the children than to mean she “beheved the children were
being truthful,” Jennings, 394 S.C. at -48,0, 716 S.E.2d at 94. This places | the |
recommendation testirnony squarely within Kromah’s list of prohibited statements. The trial
court erred each time it admitted McMillan’s recommendation testirnony.

~

B. Weber’s Testimony Improperly Vouched for the Crediblhty of
Child 4, Child 5, and Child 6

Weber’s testimony about her interviews of Child 4, Child 5, and Child 6 improperly
vouched for the credibility of the children by indicating she believed the children’s -

allegations of abuse were credible and true.
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Like McMillan, Weber explained her work to the jury-us_ing numerous improper

statements:

o - The safeguards she uses to ensure reliability "include “[c]hecking for
corroboration, seeing if it’s plausible that this could have happened to the
child. Was the child even where they said the incident occurred? Makrng
sure that there is some con51stency there.” (R p. 684:4-8).

o She uses non-leadlng? non-suggestive questrens, “Because we’re there to try
' to figure out the truth; whatever that truth could be.” (R. p. 686:5-9).

) She tells the children she interviews that her “job is to understand things that
may have happened.” (R. p. 687:10-11). :

o | She tells the children “that it’s important to tell the truth; we cannot lie or | '
- pretend or make things up.” R. p- A687:12-l3' see also R. p. ;695:10—1 ).

° She keeps parents out of the 1nterv1ews because “we don’t want any kind of ‘
influence.” (R. pp. 687: 22-688: 5) :

° She gets the child’s family and social history because she is “looking for.
general information about the child, but you’re—you also want to know what
your child’s been exposed to, are there any alter—alternatrve explanatlons?”
(R. p. 688:13- 18)

e  She assess‘es whether the child “understand(s] the difference between truth

and a lie” and whether he “understand[s] the importance of telling the truth. |

- The—the moral relation to that to understand that you get in trouble for
telling a lie.” (R p. 668:13- 21)

o She searches for possible thrrd-party influence or suggestibility by “[s]eeing -

_if it seems like the child has been coached, if there’s an alternative

explanations [sic] for why the child might be saying the things he’s saying,

seeing if there is—if it’s plausible. for what is being disclosed could have.
actually happened.” (R. pp. 779:21- 780: 1).

J She also consrders ‘if there are some alternative éxplanations, to see if a child
is—comes in making a repeated statement but can give any detail or any other
information about it. And, then, looking to see their behavior; did they—is
there something in particular that they are avoiding that they are—that it’s

- obvious that there’s something that they’re not wanting to talk about and
trying to determine why that might be.” (R. p. 8§44:17-25).. '
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e Another reason she considers whether the child is using age-appropriate -
language or if there are alternative explanations for the child’s statements is E
to “try[] to figure out and clarify the truth behind what [the chlld] is saying.”

(R.p. 776:15-18). -

Also like McMillan, Weber’s testimony about Child '4, Child 5, and Child 6 :
improperly bolstered their credibility by stating the children understoodthe irnportance of the -
truth and were not inﬂueneed by outside sources:

° Weber assessed whether Ch11d 4 “could tell the dlfference between atruth
and a lie. And he was able to do that.” He also “was able to” comprehend
' truthfulness (R. p. 694:1-3; 694:13-15). :

e . The information Child 4, Child 5, and Child 6 prov1ded Weber on their_
' families was verified through other sources. (R. pp. 694:16-18; 775:22-
776:2; 839 13- 15) ' - o L

® Asked for her‘ opinion regarding’ Child 4’s “understanding of the moral
' responsibility to . tell the truth,” and his “understanding of negative"
consequences when people do not tell the truth,” Weber answered that Child
4 understood those things. (R. p. 695:2-7). = -
& ‘ . ' P
: o Weber’s safeguards against outside influences in her interviews of Child 4 -
~¢. . included “letting him know that he can correct me and that it’s important to .
‘ tell the truth. And that he can say he doesn’ t know or he doesn’t remember - -
.instead of trying to guess or make somethlng up. ? (R p 695:8- 13) “

LN Weber beheved Child 4 S disclosure of abuse ‘was not the result of th1rd party ‘ "
influence because “[h]e didn’t want to talk about it. You know, he—he

didn’t come with like a script that he—there was' something he needed to
' say. ” (R. p. 706:18-22). :

. Weber’s -opinion is that Child- 5 “demonstrated the ability to.differentiate :
- between the truth and a lie,” comprehended truthfulness, and understood the
moral resp0n51b1hty of teihng the truth. (R pp. 775:15-21; 776:3-12).

° In her interviews of Child 5, she checked “to see if he used age- appropriate
language, to see if he used his own words, and see if there’s any alternative
explanations for thé things he’s—he’s say—he was saying; if there’s a
misunderstanding of some kind for trying to figure out and clarify the truth
behind what he is saying.” (R. p. 776:15-18).
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. Child 6 “was able” to “tell the difference between the truth and a lie.” (R p.
839:14-15).

« Child 6 understood the difference between truth and lies, moral responsibility
to tell truth, and negative consequences of not telling truth. (R pp. 839:25-
840:12). .
~e In her interviews of Child 6, Weber was “careful about not using any—any
leading or suggestive questions,” and she “assess[ed] his language and [saw]
if he was using childlike terms and . . . searchfed] for any alternative
explanations for the thmgs that he was saylng ” (R. p. 840:15- 17)

Flnally, like McMillan, Weber testlﬁed that Child 4, Ch11d 5, and Child 6 disclosed
_abuse to her. (R. pp 695 14-18; 776:23-777:6; 845:1-2). She recommended they get therapy
and not have any contact with Taylor (R pp. 700:18- 21;781:20- 23 845 3-6).

In sum, Weber testified that she searches for the truth in her interviews, that she
avoids suggestive questioning, that she uses various tactics to preserve the reliability of the
Childrenfs statements, that the three children she interviewed demonstrated truthfurlness,land :
that they disclosed abuse to- her. In light. of v‘.[hese improper statements, Webef’_s ‘
recommendations that the children gef therapy and ‘avoi,d Taylor can be interpreted only'_‘as a -
comment that she believed the children’s claims of abuse against Taylor were credible and
true. See Jennings,394 S.C. at 480,716 S.E.2d at 94. Weber’s recomfnendatien tesﬁmony
was improper and is precisely what the Supreme Court in Kromah prohibited. The trial court

erred each time it admitted the testimony. -

C. Admitting The Testimony Prejudlced Taylor and Was Not
Harmless Error

Admitting McMillan’s and Weber’s testimony prej‘udiced Taylor by allowing the jury
to hear testimony that not only improperly vouched for the children’s credibiiity but also -

indicated that Taylor abused the children to such a degree that they needed therapy.

21



Further, the error wés not hafmless. In Jennings, the Suprenﬁe Court held the trial
“court’s error in admitting forensic interview reports was not harmless because

[t]here was no physical evidence presented in this case’. The only evidehcé :

presented by the State was the children’s accounts of what occurred and other

- hearsay evidence of the children’s accounts. Because the children’s

credibility was the most critical determination of this case, we find the

admission of the written reports was not harmless.
394 5.C. at 480, 716 S.E2d at 94.

The same circumstances are present iﬁ this c%aSe. The Stat_é presented no physical
“evidence of the acts it contends Taylor committed. The ‘S'tate’s case for each chargé
consisted of “the children’s accounts of what occurred éhd ofhéf hearsay evidence of the
children’s accounts.” Just as in Jennings, the record iﬁ this case cannot suppdrt aconclusion -
beyond a reaspnéble doubt fhat the trial court’s erfors did not contribﬁte to-the verdicts. See
| Mckerley, 397 S.C. at 467, 725 S.E.2d at 143 (“To deem an error harmléss, this court must :
determine ‘beyond a réasonable doubt the error complained-éf did ﬁot contribute to them
| verdict obtamed > (quoting State v. Fonseca 383 5.C. 640, 650, 681 S.E.2d 1 6 (Ct App.
2009))) The trial court’s abuses of discretion require reversmg Taylor S conv1ct10ns and,

remandmg for a new trial.

II. . THE TRIAL COURT ERRED IN ALLOWING THE TWO FORENSIC

INTERVIEWERS TO GIVE -IMPERMISSIBLE VOUCHING.-

TESTIMONY AS EXPERT WITNESSES
Compounding the error of allowing McMillan and Webér to give testimon}./ that
VOUChéd for complaining witnesses’ credibilify, the trial céurt allowed them to make ‘;hose
impermissible statements in the form of expert testim’oﬁy. See Kromah, 401 S.C. at 358, 737
S.E;2d at 499 (stating that when a forensic interviewer “is qualified as an expert the

impermissible harm is compounded”). For two reasons, this was error.
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A. Forensic Interviewers May Not Testify as Expert Wifnesses' »
The Supreme Court,- in Krémah did not mince words' -about whéther' forénsic '
interviewers may testify asv experts: “we can enviéion no ‘circum‘stance wher_e their
qualification as aﬁ expert at trial would be appropria'te.”A 401S.C.at3 57 n.5, 737 S.E2d at
499 n5 This statement sfemmed in paﬁ from the Court’s sha"rp‘c'riticism tﬁat the R‘ATAC_
method is not‘scientiﬁc and relies substantially 6n the interviewer’s subj ective-beliefs, biases,
. and expéctations about the in'tervievx-/ee. 401 S.C. at 356 n.4,'357.n;5, 737 S.E.2d at 498 n.4, |
499 n.5. Further, the C(')urt recognized that “although an éxpert’s test_ifnony theo.reticevtllyl is .-
to be given no more weight by a jury tha.r‘l‘any other Witﬁess, it is an inescapable fact‘that
jurors can have a tendency to attach more significance to the festimony of experts.” 401 S.C.
at357,737S.E.2d at 499. Acqordingly, the Court reasonéd, allowirig forensic ivnterviewers-
to testify as expert witnesses only compounds the “i_mpermissiiple harm” thegf | cause in
Vou;hing for the credibility of cofnplaining wi'tnessles.v 401 S.C.-a_t_ 3_58', 737 S.E.Zd at 499
As fhe testimony di_scgssed iﬁ Afgumént 1 deménstrat‘es, McMillan’sVaﬁd Weber?s’
-testimony features precisely the fypes of statements thét led the Suprerﬁe Couﬁ in Kromahto.
>condemnA the practice of frial courts allowing forensi;: ir-1ter\:/i-ewers to testify as experts.
McMillan and Weber both indicéted they use RATAC. (R. pp. 284:4-285:2; 682:4-16). For
example, they both testified the childréﬁ uhderstood the difference bétweer\l truth and lies or’
the moral obligation of telling the truth. (R. pp. 40‘5:18-23;: 694:13-15; 695:2-7; 714:1-3;
775:15 ;2 1; 776:3-12). McMillan and Weber both testified that when ‘;hey que‘stion a child,
they look for alternative explanati»onsl. (R. pp. 286:22-24;779:21 -78'0:l1). They testified that -
some of the children- tried ;[o avoid their questions; and that | avoidance ‘indicated the

children’s statements had not been influenced by other people. (R.vpp. 413:14-414:6; 598:6-
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16; 780:8-13; 843:3-8; 844:17-24). The determination of whether a young child is
intentionally avoiding a question is utterly subjective.v Finally, although McMillan and
Weber insisted they do not use leading questions or suggestive questioning tactics, (R. pp.
294:6-11;406:12-17; 595:24-596:2; 680:7-13; 685:21-686:6; 840:13-17), the DVDs oftheir
interviews of the children prove otherwise.

Because McMillan’s and Weber’s testimony features so many of the traits that make
forensic interviewer expert testimony improper, the trial court abused its discretion in giving
their testimony “expert” status.

B. The Trial Court Failed to Perform Its Gatekeepi’ng Dﬁty by
Admitting McMillan’s and Weber’s Testimony without Finding,
as Rule 702, SCRE, Requires, that Expert Testimony Was
Required and that the Testimony Was Reliable

Even if Kromah could be read as leaving any room for forensic interviewers to testify

as experts, the trial court in this case still erred because it allowed McMillan and Webér_ to -

testify as experts without first making the findings required for the admission of expert

te;stimony.

‘ Rule 702, SCRE, gdvems the,adﬁissibility of exp'ert testimony. It iﬁlposes ﬁpoh trial
courts “an affirmative and m’eaningfql éatekeeping duty” to sc%utinize proposed expert
testimony before édmitting it. Whi?e, 382 S.C. at270,676 S-.E.2d at 686;.hsee alsc.) Watsoﬁ v.
Ford Motor Co., 389 S.C. 434, 446, 699 S.E.2’d 169, 175 (2010) (staﬁrig “expert testimony ‘_
receives additional scrutiny relative to othér evidentiary decisions”). “[TThe trial court must
make three key preliminary findings whiéh are fuﬁdamental to Rule 702 be_fo?e the jury may
consider expeﬁ testimony’”: | |

First, the trial court must find that the subject matter is beyond the ordinary
- knowledge of the jury, thus requiring an expert to explain the matter to the
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jury. Next, . .. the trial court must find that the proffered expert has indeed
acquired the requisite knowledge and skill to qualify as an expert in the
particular subject matter. Finally, the trial court must evaluate the substance
of the testimony and determine whether it is reliable.

Watson, 389 S.C. at 446, 699 S.E.2dAé1t 175 (internal citations omitted).

In Watson, the trial court admitted a proposed expert witness’s testimony by ruling \
the witness “does have [requisite] education, knowledge, experience, and would be of
scientific help to the jury in this case . . . he’s going to be qual'iﬁed asan expert in the field of
electrical engineering.” 389 S.C.at452 n.6, 699 S.E.2d at 178 n.6. ‘The Supreme Court held ‘
the trial court erred in admitting the testimony because its ruling “solely focus[ed] on
whether [the Witness] was qualified as an exnert ... and fail[ed] to analyze the reliability of -
the proposed testlmony ” 389 S.C. at 452, 699 S. E 2d at 178.

The trial court in this case commltted the same error when it ruled McMrllan could
testify as'an expert. Its ruling focused only on the Qualiﬁcation requirement of Rule 702:

The Court finds—of course, this witness has been qualified on forty (40) or

fifty (50) other different occasions in court as an expert witness in child abuse

assessment. She’s had extensive training, plus thirty (30) years in her field

working extensively with the child abuse assessment, attending many
seminars, treat—peer assessment and all of that. And the Court will find her
qualified in the field of child abuse assessment And she’ll be allowed to
testify in that field.

(R. p. 292:16-22). The court did not determine whether the jury needed McMiHan’s

testimony to understand a fact at issue in the case or whether her testimony was reliable.

The trial court did even less before allowing Weber to testify as an expert. The

“court’s entire ruling was, “over objection then, the Court would find Tabitha Weber a—to be . -

able to testify as an expert in the field of child abuse forensic assessment.” (R.p. 685:15-17).

It made none of the three required ﬁndings.
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The Snpreme Court in Watson made clear that “[e]xpert testimony is not admissible -
unless it satisfies all three reqnirements ... [O]nly after the trial court has found that expert
testimony is necessary to assist the jury in resolving factual questions, the ekpert is qualified
in the particular area, and the testimony is reliable, may the trial court admit the evidence.”
3.‘89 S.C. at 446-47, 699 S.E2dat 175; see also State v. Tapjj, 398 S.C. 376, 3"89', 728 S.E2d
468, 475 (2012) (stating that after trial conrt determined witness was an expert, court shouid "
“shoulri have then evaluated the substance of [the witness’s] testimonsll to‘deterrnine ifit was
reliable, as required by Rule 702, SCRE”). Despite this, the triatl court allowed two key
prosecution witnesses to testify as experts without first deci'ding‘whether their testimony wets
necessary or substantively reliable. | Watson and Tapp demonstrate this was error.
Addrtionally, the court never decided whether Weber had the requieite knoWIedge and skill to .
~ qualify asan expert. If, as Watron and Tapp show, failing to make all three 'ﬁndingls is error, '
then failing to make any of them is error as well'. | |
o .Had the court considered the first prong, it v'vould hetv_e confronted the fact that the
subject matter of McM1111an s and Weber S testnnony was not beyond the. ord1nary
' knowledge of the jury and therefore did not requrre an expert S explanatlon When the
Supreme Court in Watso_n set forth the ﬁrst prong of the test, it cited State v. Douglas, 380
S.C. 499,671 S.E.2d 606 (2009), an opinion involVing forensic interviewer expert testimony.
Watson, 389 S.C. at 446, 699 S.E.2d at 175. The Court in Watson used forensic interviewing
as its example of when this prong cannot be met, noting that in Douglas the Court held “the
. witness was improperly qualified as a forensic interviewing expert where the nature of her
testimony was based on personal observations and discussions with the child victim.”

Watson, 389 S.C. at 446, 699 S.E.2d at 175. .

26



The same is true of McMillian and Weber. Their testimony was based on their

interviews of the children, in which they personally observed the children and conversed with

them. Accordingly, their testimony could not sétisfy the ﬁrét prpng of Warsor;, which means
the trial court’s failure to address this brong Cannét beAdeeméd immateﬁal_ or inconsequential.
Further, as to the réliability prong, the Supreme Court in Kromah récognized that
what makes forensic iﬁterview testimony * inappropriate for expert status is that the
interviewer’s conclusions can be influenced by her bias, eﬁpectations, énd judgment, and'by'
the suggestiveness of hér questions. 401 SC at 357‘n.5, 73'7‘ S.E.2d at 499 n.5. Relating
this statemént in Kromah to Watson, it .means that forensi(; interview testiﬁlony typically o
cannot satisfy the reli_abilityiréquirement. This Cas'e'presentsno ?excgaption. In addiﬁon‘to
offering inherently subjective opinions, such as whether the _chilciren were trying‘ to avoid
questions because they felt uncomfoﬁable, MéMillan and Weber each testified thét they used
“focused narrative” questions to “refocus”’th;e children on discusSing the abuse. (R Pp.

294:23-295:2; 843:24-844:3). Such tactics are necessarily suggestive énd involve the

questioner’s expectations and judgment. Thus, McMillan and Weber’s testimony éould not

have satisfied the last prong of Watson. The trial c‘ourt"erred, in vnot‘ addressing this iésue.
C. The Errors Prejudiced Taylor and Were Not H#fmless
As the result of the trial court’s erroneous ruliﬁgs, the jui’y h(eardv two withesses
desi{gnated as experts give testimony indicaﬁng that they believed ali six complaining
witnesses’ éllegations of abuse by Tayldr and that the allegations were credible. As the
Suprefne Court in Kromah stated, “itis an inescap'able fact "[h.atl jurors can have a tendency to
attach more significance to the testimony of experts.” 401 S.C. at 358, 737 S.E.2d at 499.

Thus, the trial court’s errors prejudiced Taylor, in that the jury may have attached more .
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‘McMillan or Weber had not testified as experts. -

significance McMillan’s and Weber’s improper vouching testimony than'it would have if

“

Further, the errors were not harmless. McMillan and Weber pla&ed prominent roles ‘

in the State’s case. Blessed by the court as experts, they provided substantial, improper

~ support for the children’s credibility, which, in the absence of physical evidence, was crucial

to the State’s case. Thus, under Jennings, the trial court’s errors cannot be deemed harmless.
This Court should reverse Taylor’s convicti0n$ and remand for a new.trial.

MI. THE TRIAL COURT ERRED IN ADMITTING DVD RECORDINGS
OF FOUR COMPLAINING WITNESSES’ OUT-OF-COURT
STATEMENTS THAT DID NOT HAVE PARTICULARIZED
GUARANTEES OF TRUSTWORTHINESS AS REQUIRED BY -
STATUTE '

Before a court may admit a child’s out-of-court statement in a criminal trial, the court

“must find “that the totality of the circumstances surrounding the making of the statement “
provi_des particularized guarantees of tm'stworthiheést” S.C. C_ode-Ann. § 17-23-175(A)4) '

(Supp. 2012).* In determining whether a statement pbsseschsl pérticulafized guarantees of

trustworthiness, the court may consider:
D whether the statement was elicited by leading questibnS'

2 ‘whether the interviewer has been trained in conductmg 1nvest1gat1ve
" interviews of children;

(3) whether the statement represents a detalled account of the alleged
offense; '

4 whether the statement has internal coherence' and

(5)  sworn testimony of any participant which may be determmed as
necessary by the court.

* This statute provides three other elerﬁents_to the foundation for admitting the statement. See § 17-23-
175(A)(1)-(3)., Taylor does not challenge the trial court’s findings that those elements were met. :
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S.C. Code Ann. § 17-23-175(B) (Supp. 2012).

/

respective interviews did not contain particularized guarantees of trustworthiness because the

At trial, Taylor contended the statements of Child 1, Child 2, and Child 3 in their - '

statements were not internally coherent were not sufficiently detailed, and were elicited by

' hleadmg questions. (R pp. 311:24-312:21; 409 11-16; 610 22 611:3). Taylor argued Chlld |

6°s statements in hlS interviews were not 1nternally coherent and were elicited by leadrng’- L

questlons R.p. 851 14- 16) The trial court drsagreed with Taylor and admltted the DVDs.

R. pp 315 6-320: 8;409: 17 411 :20;611:4-616:1; 854 4 856: 10) Fortworeasons thrswas

error. r

First, the court’s decisions regarding the videos of Child 1, Child 2, and Child 3 were

based on an error of law: the misapplication of the internal coherence factor. Rather than °

considering Whether achild géve reasonably comprehensible and consistent statements in his * -

or her interviews—that is, whether those. statement'S. Wereinternally coherent;the court‘v

“focused on whether a child’s recorded statement matched what he or she later said at trial:

forensic interview or the—and she—she used—she
testified exactly the same; very consistent with what she
said on there.” (R.p. 316:7-9).

e “I think there was internal coherence, not only in the
statement but also in her testimony today. She testified
exactly the same as to the pertinent information.” (R. p.
319:10-12). |

| Asto Child 2: |e - “[S]light differences between the—the child’s testimony

in court today and what is shown on the video interview,

taped video interview . ... And so there'is internal—and

the Court finds there is internal incoherence.” (R. p.

411:8-16). -

Asto Child 3: |e “[W]ith regard to internal coherence there was not a lot

of statements—not a lot of detall ;provided by the child.

AstoChild 1: |e “[S]he testified exactly in court today as she did on the |-

- And that’s the same as it was in court when she was—
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was offered to testify, with the jury and the Defendant
Ms. Taylor, present. (R. pp. 614:22-615:1). :

It appears there are no court opinions explaining what constitutes “internal -
coherence” under the statute. However, as tiie word “internal” indicates, this phrase cannot
mean that a court is to determine coherence by comparing the statements in question with
something extrinsic,v such asltestimony that a ehild provides over a .yearv and a half later at
triatl.s The fact that the statute requiresthe court base its trustworthiness deterriiirietion on the
“circumstaiices surrounding the making of the statement,” § 17-23-175(A)(4), is further
indication that the court may not consider trial testimony in the internal coherence
determination. A child’s trial testimony about the abuse siie claims the defendant cornmitted
is not a circumstance surrounding the making of a statement she made more thana year and Va}
half before the trial. Therefore, the court erred by basing its internal cohereric'e findings on
extrinsic evidence that it was not allOWed to consider. |

Second, in finding that the children’s statements on the DVDs were detailed .and vifere
not elicited by leading questioris, the trial court acknoWIedged that the opposite wastrueasto

one of both of those factors: °

AstoChild 1: | e “['Y]ou might say it’s leading if you say ‘Well can you
tell me about Ms. Ronasha,” or ‘Can you tell me what
happened at the school?” And you can say that’s a
leading question, but it’s not. It’s just you’ve got to ask
some question with a small child to at least have—give
them something to respond to. But I didn't see any
significant leading at all whatsoever; anything other
than absolutely necessary.” (R. p. 316:15-21).

. “I don’t know how much detail you’re going to get with
a small child.” (R. p.318:15-16). |

5 The DVDs Indicate the interviews took place between October 28, 2010 and February 2, 2011.
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much detail as you could get, you know, you got.” (R.

p. 319:3-4). o
| AstoChild 2: | “I do not find that there was any significant leading in
_ " the questions.” (R. pp. 410:25-411:1). '
Asto Child3: | e “[T]here was not a lot of detail in here, but there was to

the extent that—that it met the criteria of—of one of the
elements of this offense in that it—it provided some -
detailed [sic] or some accounting.” (R. p. 614:19-21). |

° “[T]here was not a lot of statements—not a lot of detail
~ provided by the child.” (R. p. 614:23-24).
Asto Child 6: | e “[Alny time you refocus a child and go back to a

: question and try to get an‘answer to it, the interviewer

naturally—it may look like leading. And you may

consider it somewhat leading, but it’s also necessary to

refocus the child or they would have been there all day

trying to get the child back to the subject at hand.” (R.’
 p. 854:17-21). ’ - 3 -

In c;ther words, the court ackndwledged that the statements were not detailed, were elicited
by leading questions, or both, but then rﬁade ﬁndiﬁgs that the stateménts wér_e detailed and
were not elic;i_ted bylleading quéstions.

Section 17—2?;- 175 is a limited exception to ;che longstanding ruie', embodied in Rule
801(d)(1)(B), SCRE, that a compléining witness’s prior consistént statément incriminating -’
the defendant is not admissible unless the witness has been charged with fabrication Qr.
imprdper motive or Bias. Whitnelf, 399 S.C. at 558, 732 S.E.2d at 867. 'Tha:t rule, in turn, -
reflects the basic tenet of evidence law that .such.st'atements generally are unfeliable. Thus, ‘
the‘ statute’s “particulatized guarantees of trustworthiness” requir@ment éddresses the
reliability problem inhefent in these types of statements. It is desig‘ned to ensure that only
statements "‘guarantee[d]” to be reliable reach a jury. The factors in subsectipn (B) théréfore
illustrate that the General Ass;:mbly rbeliAeved detail, internal cohe’r}en’ce, and léck of leading

were central characteristics of the statements it intended to qualify for this statutory
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exception to inadmissibility.

* The trial court’s decisions do not comply with thatileg‘islative iﬁtent. As to internal
coherence, the trial court’s interpretation and applicaﬁon of _that factor do I;Ot fulfill the
statute’s pﬁrpose. ‘The facf that the in-court testimony and the prior statement are consistent
is precieely what makes the latter inadmissibl.e:in the first plece. .ETreating consistency as
indicia of tr'ustworthinesvs turns the statute——gnd the feliability I.)rin,ciple on which the statute |
is based—on their heads. |

As to leading and detail, the court cited the chiidren’s y‘o»u‘n‘g; age as an-excuse for the
absence of detail and the presence of leading. ciuestions. However, discounﬁng these
circumstances does not mean the statements were reliable, Were detailed,: or were not elicited

N ‘ .

by leading questions. On the contrary, it acknowledges that the statements have indicia of

unreliability. In that sense, the trial court’s ﬁ‘ndings are at odds b_Oth with the statute and with

_the court’s own observations.

Moreover, the court’s reasoning does not follow the language of the statute. The. -

factors do not speak in terms of degrees or amounts of leading or det.ail-. By asking oﬁly :

) “Whethef the statement was elicited “by leading questions” and “whether the statement."

representé a de;[ailed‘account of'the alleged offense,” § 17-23-15(B)(1) & (3), the factors call |
for only fer yeé-or-no answere. Had the General Assembly believed that a statement could be
reliable if it just had an understa_ndably small level of detail o‘r Wias the resﬁli ofa ﬁecessary
amount of leading, it could have passed a statute reﬂectiﬂg thet belief. It did not.

The statute gives a trial court some discretion in what factors it considers in its

trustworthiness determination. See § 17-23-175(B) (stating the court “may consider, but is

not limited to” the enumerated factors). However, the statute does not allow a court
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considering those enumerated factors to misapply them through misinterpretotion.or. by
making findings contrary to the court’s own assessment of.the eVidence'.

The trial court did not explain.how heavily intei‘nal coherence, detail,' orlack of
leading factored into its trustworthiness findings. More importantly, it did not say anything
indicating that it would have adt_nitted any of the DVDs ev'en if it had found these ‘factors had
favored exclusion. On the contharil, the coui’t’s- detailed ,discussion of the factois indicate's :
that they playeci a significant iole in the court’s trustworthiness determinations. Therefote,' N -
these eITors contributed to the conrt’s admission of the DVDs; which means that_ those
rulings were based on errors of law.. AThus, the trial court abused its discretion in admitting '
the DVDS. See Jennings, 394 S.C. at 477-78; 716 S.E.2d at 93 (stoting trial conrtcen ’ef_buse
its discretion by making a decision based on ‘an error o_f l‘aw). ; |

These errors prejudiceo Taylor beeause they enabled the. jury to heat and see prior,. N
' out-of—court statements by the children in wh_ich they clairnéti Taylor t_ouched: them -
‘ ineppropridteiy, made them touch her inapprop_riately? ot hoth. |

- ~More0\ief, the‘e'rrots catnnot be .deei.n‘ed' harmless. The s'taternents in the DVDs
corroborated the ch‘ildren’s testimony at trial, and thé children’s credibiiity was essentigltto
| the State’s case. Seeilenningvs; 394 S.C‘. at 479, 7‘16'S.E.2d at 94 (holdingerroneous
admission of reports recounting one child’s‘s‘tatement that defendantr molested her and
“specific things the victims told the forensic inteiviewer during the intervi_ews” izvas not
, hai’rnless; “s;vhere credibility is the ultimate issue in a case, impioper corroboration evidenoe
that is merely‘cumulative to the victim’s testimony is not haimless”); see also 394 S.C. at |
478,716 S.E.2d at 94 (stating “fit is precisely this cumulative effect which enhances the‘ o

devastating impact of improper corroboration’” (quoting Jolly v. State, 314 S.C. 17,21, 443
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S.E.2d 566, 569 (1994))). This Court should reverse Taylor’s convictions as to Child 1,
Child 2, Child 3, and Child 6, and remand fpr a new trial on those charges.

IV. THE TRIAL COURT ERRED IN ALLOWING A COMPLAINING

- WITNESS TO TESTIFY BY CLOSED CIRCUIT TELEVISION

" WITHOUT MAKING THE REQUIRED FINDINGS FOR THE

PROCEDURE AND WITHOUT EVIDENCE SHOWING THE

PROCEDURE WAS A NECESSARY INTRUSION.ON TAYLOR’S. '

CONSTITUTIONAL RIGHT TO CONFRONTATION '

Finally, the trial court should not have violated Taylor’s constitutional right to
confrontation by ordering Child 3 to testify by cloéed circuit television.

A defendant in a criminal case has the right “to be confronted with the witnesses
against him.” U.S.-Const. amend. 6; accord S.C. Const. art. I, § 14. This requirement of
face-to-face confrontation does not absolutely pfevent a child witr_iess ina child abuse case
from testifying outside the defendant’s presence by CCTV. State v. Lewis, 324 S.C. 539,
544, 478 S.E.2d 861, 864 (Ct. App. 1996). | However, “it can be dispénsed with only if

k2

‘necessary to further an important public policy,””. such as ‘the state’s interest ini the

_psychological well-being of the child witness. »Zewivs, 324 S.C. at 544-45,478 S.E.2d at 864

- (quoting Mafyland V. Crai'g, 497 U.S. 836, 850, 110 S. Ct. 3157, 3166 (1990)).

The CCTV p‘roAcedure is a product of subsectibn 16-'5-.1 550(E) of the. South Carolina

. Code (2003), which provides that trial cdurts are to treat “sensitilvely - very young”
\A}itnesses by “using closed or taped sessions whére appropriaté.’,’ Our courts have squéred
this statute with the Confrontation Clause by reqﬁiring that before a éhild fnay tes'tify via

CCTV, the trial court must first make a “case-specific finding that the use of an alternative

procedure is necessary to prevent a particular child from the trauma of testifying in the
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defendant’s presence.”® Lewis, 324 S..C. at 54(5, 478 S.E.2_d at 864; see also zd (stating that
only when this finding is made can a state’s interest outweigh a defendant’s constitutional
guarantee of confrontation). In Lewis, this Court expilained that under the United States |
Supreme Court’s ;opinion in Craig, the trial court must make three ﬁndings before it may
determine that testimony by CCTV is necessary: |

The trial court must hear evidence and determine whether use of the one-way
closed circuit television procedure is necessary to protect the welfare of the

particular child witness. . . . The trial court must also find that the child
- witness would be traumatized, not by the courtroom generally, but by the
presence of the defendant. ... . Finally, the trial court must find that the

emotional distress suffered by the child witness in the presence of the
defendant is more than de minimis, i.e., more than mere nervousness or '
excrtement or some reluctance to testify. -
Id (quoting Crazg, 497U.S. at 856 57,110 S. Ct at3169 70) see also Bray, 342 S.C.at32, ¥
535 S.E.2d at 641 (stressing these ‘case- specrﬁc ﬁndings must be set forth” by the trlalv
| court) | |
The State has the burden of _proving necessrty See Lewzs 324 S.C. at 545 478
S.E.2d at 864.
, Atrial court can niake tWo errors in ordering a_CCTV procedure:_ it can fail to make j | .
the.required factual findings, and it can order the procedure: eventhougir the ’State has not
-adequately proved that the procedure is necessary. See Bray, 342 S.C. at 29, 535 SE2d at
659-60 (ﬁnding evidence in the record to suppoit trial court’s deciSion to.use CCTV'but i
reversing because the trial court failed to make the required factual ﬁndings); Lewyiis, 3248.C.

at 546-47, 478 S.E.2d at 865 (ﬁnding trial court made adequate ﬁndings, but findings were

®In addition, the court should place the child in as a close to a courtroom setting as possible, and the defendant

should be able to see and hear the child, have counsel present in both rooms, and be able to communicate with
counsel. State v. Murrrell, 302 S.C. 77, 81,393 S.E2d 919 921 (1990). Taylor admits those requlrements ‘
were met in this case. -
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not supported by evidence). In this case, the trial court made both errors.

A. The Tr‘lal Court Failed to Make the Requlred Case-Speclﬁc Findings
that the Procedure Was Necessary ,
In considering the State’s motlon to have Chlld 3 testify by CCTV, the tr1a1 court -

heard testlmony from Chlld 3, her mother, and Mered1th Thompson-Loftls" Chlld 3 s'

, theraprst R. p. 23 4-33:21; 34:9-38:16; 133: 21- 136 1). Ch11d3 testlﬁed that she was not - |
afraid of Taylor that Taylor’s presence would not affect her, and that she Would be able to " ‘ .
testify in Taylor S presence. ‘(R. pp. 135:8-136:2). Chlld 3’s mother tes’tlﬁed she was ot
sure wh,ether TaYlor’s presence would have any effect on éhild 3. (R: p. 36:23-25). "
Thompson-Loftis testihed that Chilti 3 Would be_traurnatized by testifying in Taylor’s lineof

“sight, but she also testified that Child 3 was anxious about testifying in court. (R pp. 32:5-9;
33:16- 21) Based on this testlmony, the trial court decided Ch11d 3 must testlfy in court. (R. ‘
p. 153:9- 12)

When Child 3 took to the witness stand, shedi.d not initially re-spo'nd to several of Atjhe ’
State’s questions. (R. pp. 560:18-565:3). The State renewed its motion‘for Child 3 ter testify |

' via CCTV. (R. pp. 566:2:567: 16). Notabty,';the State dtd ,nct argue that Taytor’fs presence

Was traunlatizing Child 3. Rather; the State argned Chilci 31“clearlyv,'was fearfnl of either

getting the Defendant 1n trouble, testifying in front of the : jury, or overall was ha'ving‘some

type of excessive fear going on that was preVenting' her from being able to testify.” ‘(R. p.

567:8-10). Taylor opposed the rnotion; arguing that although Child 3 had difﬁculty' ‘

testifying, she eyentually answered the State’s'questions. kR.-.pp. 567:1 7.—568:6). Moreoxrer,

Taylor, argued, the cause of Child 3’s hesitation was not known. (R. p; : 568:7-13)..
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The trial court granted the motion. (R. p.’571:5-6). Noting that it observed Child 3 |
would stop talking after she looked at Taylor or at the jury, the court made only the following
findings:

I just think that she’s not able to—to-testify in this setting. . . . - o

I think that she was somewhat traumatizéd by Ms. Taylor and also by the jury
because, when she would look over at the jury, when asked—she might
answer some minimal amount of questioning from the Assistant Attorney
General, but, when she would look over at the jury, I noticed she froze.

" And, so, [it] is the Court’s determination that she has special needs based on
what the counselor said and what the court has observed on its own. I find
that she has special needs and that she'would not be able to—to be able to
testify in—in court for whatever reason after looklng at Ms. Taylor or
looking at—dlrectly at the jury she shut down :

(R. pp. 569:16; 570:4-8; 570:24-571:4) (emphasis added).

" These statements do not identify Taylor’s presence as the cause of signiﬁcarrt trauma.

The first statement says nothing about tradma or causation. The second identifies Taylor as
»petrt of the cause of “somé[]"’ trauma'hut also identifies the jury as what caused Child 3t .

freeze. The third claims an unidentified sourc_e—“whatever reason”—as the cause of Child 3

“shut[ting] down.” The court never found, as required, that Taylor"s presence was the cause -
of more. than de minimis. trauma. Moreover the . phraSeS “somewhat traumatized” and
“whatever reason’ show the court beheved that Chrld 3 was merely nervous or reluctant to

testrfy——the deﬁnrtlon of de minimis trauma. See Lewzs 324 S.C. at 545 478 S.E.2d at 864

(quoting Craig, 497 U.S. at 856-57, 110 S. Ct. at 3169-70).
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Further, even interpreting the court’s statements asa ﬁnding of more than de mininiis,
trauma, it is not at all clear whether the court believed that Taslior’s presence, rather than the
jury’s presence, was the cause of such trauma. It could be that the court felt the jury was
causing signiﬁc‘ant trauma, while Taylor .was causing mere nervousness;' or, the court could’
have felt the opposite was true. ,’ What ‘matters here is_that one can',reach a conclusion about

the court’s ﬁndings only by guessing.

In this respect, this case is nodifferent than Bray. In that case, there was evidence

~ that the child witness was afraid of testifying before the defendant, but there was also

VoL

evidence that she was afraid of being in court and of \family members present in the.

courtroom. 342 S.C. at 30-31 , 535 S.E.2d at 640. In ordering that the child testify bjr CCTV, -

" the trial court made findings that could be interpreted either as a_ﬁnding that the defendant’s
,presence would harm the child or as a finding that the child’s young age and fear of family

h members warranted the procedure 342 S. C. at 30, 535 S.E 2d at 640 On reView “the

Supreme Court concluded it was unable to ascertain precrsely the bas1s of the trial court’ s

. ruling,” which simply highlighted the'purpose of requiring courts to make the ,case-speciﬁc )
'ﬁndings 1d Because the trial court committed an error- of law by faihng to make the. '

'mandated case- specrﬁc ﬁndmgs needed to JUStlfy testimony by CCTV the Supreme Court"

1

reversed and remanded for a new trial 342 S. C at 331 535 S. E 2d at 641.
Asin Bray, in this case the tr1a1 court made unclear findings upona body of evidence

indicating that Child 3 was generally afraid of testifying.’ The trial court itself stated it

" This case is dlstmgmshable from Bray, in that the evidence in this case—as discussed below—cannot support
the trial court’s decision to order the CCTV procedure. However on the specific issue of whether the trial court
made the required findings, this case and ‘Bray are not distinguishable, as they both involve evidence porntmg to
something other than the defendant as the impediment to the child testifying in court.
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believed the jury’s presence was causing Child 3 to “shut down.” R. p.1 571 :4‘). Further,- ‘
although Thompson-Loftis that testified she thoughfc testifying before Taylor would
traumatize‘Child 3, she also testified that merely shbwing Child 3 pictures of courtroom
settings during therapy séssions made Child 3 “vex;y nervous;” (R. p. 32:3;7). ‘Thompson4
Loftis also testified she talked with Child 3 “about ways té alleviate anxicty in session in
| relation to ct;urt.” ‘R.p.27:22-25). Finaliy, Thompson-Loftis indicated children are more
uncomfortable testifying in court, which is why she shows them bictﬁres of courfrooms and
talks with them about relieving ankiéty. (R.p. 31:4-22). Thus, i‘; is plausible ;[hat when the
“trial court said it was basing its decision on its observati‘o'ns'.and Qn Thompséniofti_s",é |
testimony, i‘; Was referring to its obsérvations about Child 3’s reaction Vtonthe jury and to |

A

Thompson-Lbftis’s testimony showing thét Child 3 wés just generally nervous.

The trial court’; failure to make th¢ required findings is an error of law and a
violation of Taylor’s constitufioﬁal right to colnfrontatiOﬁ. Asin Bray, the trial court’s failure
to make the rgquired ﬁndings requires 'réversal‘because the record bontaiﬁs evidence that
does not support the court’s decision, inhibiting inte_llig'ent appellate révie§v.’ Thus, in
a‘écordanceAWith Bray, this Court should reverse Téylor’s corivic'tion"as to C‘hild' 3 and"
remand for a new trial on that chargé.

B. Thg Trial Court’s Déc_ision Lacked ’Evidenti‘avry Support

Even aésuming the trial court’s ﬁndihgs could be interpreted as satisfying C'raz'g and
Lewis, they are not suppoﬁed by the evidence. o

As mentioned above, the court based its deéisipn on Tﬁompson-Loﬂis’s'testimony

and on its observations. In addition to the Thompson-Loftis tes’timohy discussed above that

does not support the court’s ruling, Thompson*Loftis did testify she thought that testifying in |
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Taylor’s presence would traumatize Child 3 However, Thompsqn-Loftis’s stated basis for
her opinions about Child 3 undercuts this testimony and any weight the trial court may haye
given it. Earlier in her examination,.Thompsqn-Loftis explained that testifying in court
would be “extremely overwhelming” for Child 3 because she “has difﬁculty one-on-one, so

~in a courtroom setting, it would be extfemely'difﬁcult for her.” (R p. 26:20-23). In other

words, Thompson-Loftis based her opinion on extrapolation: if it was “difﬁcult[]” for Chil’d. S

8 3 to talk with one person in private, it would be “extremely difficult” for her.to talk in front -
of many péople in public. This reasoniﬁg sheds no light on whether Taylor in bartiqular' o
would cauée Child 3 trauma; on the contrary, 1t sﬁggests Taylof’s presence'w()l-lld be difﬁcult '
for Child 3 simply because it would mean one more pefson waﬁ in the courtroom. Thus,
when studied closely, Thompson-Loftis’s testimony is evidénce that Child 3 v'vas. generally
anxious about testifyiﬁg, not that ”fgylor’s presence would cause rmore than de minimis -

trauma to Child 3. | | :

The trial 'court’s. observatiohs do ﬁot suppoﬁ the»court?,s':rﬁlihg either. A‘ The'CO{lrt-
observed that as long as Child 3 focﬁsed on fhé assisfa-mti att:orney. ge'rlle‘r'al,-she' cou\1.d4 testify; L

'hoWever, if she.looked at the jury or at Tayléf, she “shuf'dovx;n.” (R.p. 5-69‘:8-15). The
court, however, never explained why this behav'ior meaﬁt Child 3 Was beiﬁg traumatized,
rather than merely acting nervous or reluctant. | Indeed, the court appeared not to kﬁo_w the -
cause of this behavior, saying that Child 3 would shut down t;or» “whatever reason.” R.p.
571:2). Because the trial court’s o‘bser'vati.ons ére as vague 'as its ﬁndiﬁgs, they cannot

support the trial court’s ruling.
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~ The question for this cqurt is “whethera su‘fﬁcier'lt'factual basis éupported the ruling.”
‘Lewis, 324 S.C. at 550, 478 S.E.2d at 867. Because the ahswer ié no, thé trial court abused |
its discretion in ordering Child 3Ato’.tes‘tify bleCTV. ‘ | | |
- C. The Trial Court’s ErrorsrPrejﬁdiced Taylor and Were Not Harmless
~ These errors prej udiced Taylof, as Child ’3 testified by CCTV that Taylor touched her . |
“coochie” and “buttf’ and made Child 3 her touch Taylof’s “coochie.” (R. pp.A582:5—5>84:1'6)‘. ‘
In addition, these erfors were not haﬁnless. _Whether aviolation of the Confrontation Clause o
is harmless error turns on several faétors, including |
“the iﬁlponance of the witness’ testimovny iﬁ the prosecution’s case, whether
the testimony was cumulative, the presence or absence of evidence -
corroborating or contradicting the testimony of the witness on the material
points, the extent of cross-examination otherwise permitted, and . . . the
overall strength of the prosecution’s case.” ' '
Lewis, 324 S.C. at 551,478 S.E.2d at 867 (qﬁoting State v. Graham, 314 S..C. 383,386,444
© S.E.2d 525, 527 (1994). . | |
| Child 3’s tbesti‘moﬁy‘ was central to the State’ s case agéinst Tayzlc;r:on the charge
relating to Child 3. Through this te,stinilony,y the J ury heard and saw the 'al_lég'ed‘\'/ictim stgte .
‘what she claimed Taylof did to her. Although the testimony re'-ﬂ'evcted in sor;lé r‘éspects‘what
Child 3 said in hef DVD, it was not cumulative to any evidence .that was admittéd properly or
without obje_ction. There was no éthef evidence iﬁdependently estai)lishing guilt; on the ‘.
contrary, most of the evidence from other witnésses relatipg to this charge §v_as eitheradirect
recitation of what Child 3 fold thé witness or was based on it. Meanwhile, Taylor denied iﬁ
her t‘estinﬂonyvthat she committed any of the acts Child 3 alleged. (R. pp..1022:5-1023:1).

Taylor was permitted to cross-examine Child 3, but that does not negate the fact that the

State did not present other overwhelming, concrete evidence of guilt. The State’s case was
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based entirely on Child 3’s testimony and testimony from others that was based on her
~ allegations. The factors from Lewis therefore support a conclusion that the trial court’s errors
were not harmless. Therefore, this Court should reverse Taylor’s conviction régarding Child

3 and remand for a new trial on that charge.

CONCLUSION
For the reasons stated, this Court should reverse the judgment of the circuit court and |
remand for a new trial.

Respectfully submitted this 19'hv day of June, 2014.
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